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PREFACE 

TO   THS 

FIFTH    VOLUME    OF    THE    FOURTH    EDITION. 


The  whole  of  the  Dissertation  on  Purchase  Deeds  and 
some  of  the  following  Precedents  were  in  type  early  in 
last  year,  but  the  publication  of  this  volume  was 
suspended  on  the  appearance  of  the  Land  Transfer 
and  Titles  Bill  presented  to  Parliament  last  Session. 
The  publication  was  resumed  on  the  withdrawal  of  the 
Bill,  but  has  been  further  delayed  by  illness  of  the 
Editor. 

The  question  of  altering  the  law  with  regard  to 
the  transfer  of  land  and  the  registration  of  titles 
thereto^  as  was  contemplated  by  the  Bill,  is  one  of 
such  importance  and  difficulty  as  to  deserve  the  most 
serious  and  careful  consideration.  It  is  impossible  now 
to  predict  how  long  it  may  be  before  a  measure  for 
this  purpose  passes  into  law,  or  what  form  it  may  finally 
take.  In  any  case,  it  may  reasonably  be  expected  that 
any  such  enactment  will  in  the  first  instance  be  of  limited 
application,  and  be  gradually  extended  in  successive 
districts  before  it  applies  generally  to  the  transfer  of, 
and  titles  to,  land  throughout  the  whole  country.  This 
course  was  contemplated  by  the  recent  Bill,  and  is 
obviously  rendered  expedient  by  considerations  of  the 
delay  and  expense  to  which  transactions  relating  to 
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land  would  be  subject,  if  all  titles  were  required  at  once 
to  be  thrown  upon  the  registry.  It  therefore  seems 
probable  that  for  some  years  to  come,  at  any  rate, 
recourse  will  be  necessary  to  the  present  modes  of 
transferring  land,  and  the  Editor  ventures  to  hope  that 
during  that  period  the  present  volume  may  be  of  some 
service  to  the  legal  profession. 

The  Editor  tekes  this  opportunity  of  expressing  his 
grateftd  acknowledgments  to  Mr.  R.  Booth,  of  Lincoln's 
Inn,  by  whom  the  greater  part  of  the  Dissertation  on 
Purchase  Deeds  was  in  the  first  instance  written,  and 
who  has  also  assisted  in  collecting  materials  for  and 
settling  some  of  the  Precedents  under  that  heading  ; 
also  to  Mr.  H.  M.  Keary  and  Mr.  A.  Tumour  Murray, 
both  of  Lincoln's  Inn,  for  valuable  assistance  by  way  of 
suggestions  and  advice,  and  in  revising  the  sheets  of  this 
volume  for  the  press. 

L.  G.  GORDON  BOBBINS. 


if  Stone  Buildings,  Lincoln's  Inn, 
January,  1888. 
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Fbga  19,  line  9.  Add :  See  also  220  Frethfield's  Trust,  11  Ch.  D.  198. 
Kotice  to  an  official  liquidator  of  an  assignment  of  a  debt  due 
from  the  Company  is  sufficient  to  perfect  the  assignment :  B€ 
Breach-loading  Armoury  Co,,  L.  K,  3  Eq.  284. 

,y  84.  Devolution  of  mortgage  and  trust  estates  in  Copyholds.] — By  sect 
S5  of  the  Copyhold  Act,  1887  (50  &  51  Vict.  c.  78),  it  is 
enacted  that  ''The  thirtieth  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  shall  not  apply  to  land  of  copyhold 
or  coBtomaiy  tenure  rested  in  the  tenant  or  the  court  rolls  of 
any  manor  upon  any  trust  or  by  way  of  morl^gage  "  :  see  Re 
MOU  Trusts,  W.  N.,  1887,  p.  253. 

„  48,  note  («)  (See  also  p.  519,  note  {g)).  Enrolment  in  Mortmain,] — 
By  the  stat  81  k  32  Yict.  c  44,  conyeyances  to  trustees, 
societies,  or  associations,  for  purposes  of  religion,  education, 
arts,  literature,  or  other  like  purposes,  of  land,  not  exceeding 
two  acres  in  extent,  for  buildings  to  be  erected  and  used  for 
such  purposes  are  exempted  from  the  operation  of  the  Mort- 
main Acts.  In  Bumaby  y.  Baraby,  4  H.  &  N.  690,  it  was  held 
that  where  the  churchwardens  and  oyerseers  of  a  parish  had  a 
statutory  power  to  purchase  land  for  building  a  workhouse,  and 
to  resell  the  land,  or  so  much  as  should  not  be  required  for  the 
purpose,  the  conyeyance  to  them  did  not  require  enrolment. 
But  this  decision  has  been  questioned  by  Kay^  J.,  in  the  recent 
case  of  Webster  y.  Southey,  36  Ch.  D.  9.  The  question,  there- 
fore, cannot  be  regarded  as  free  from  doubt  whether  a  conyey- 
ance to  a  local  authority  for  a  public  puipose,  being  charitable 
within  the  stat  48  Eliz.  c.  4  (see  ante.  Vol  lY.  pp.  89  n.,  50), 
is  exempt  from  the  necessity  for  enrolment  in  mortmain. 

„  70,  note  (a).  In/ant  Tenant  for  Life — Sale  of  Settled  Lands.] — Where, 
there  being  no  trustees  of  a  settlement  within  the  meaning  of 
the  Settled  Land  Act,  1882,  persons  have  been  appointed  by 
the  Court  under  sect.  60  of  the  Act  to  exercise  the  powers  of 
the  Act  on  behalf  of  an  infant  and  to  sell  the  settled  lands,  the 
persons  so  appointed  can  make  out  a  good  title  to  a  purchaser 
without  any  necessity  for  appointing  trustees  of  the  settiement 
for  the  purpose  of  receiving  notice  of  the  intended  sale  ;  but  the 
persons  so  appointed  cannot  give  effectual  receipts  •  for  the 
purchase-money,  which  must  be  paid  into  Court :  Be  Countess  of 
Dudley's  Contract,  85  Ch.  D.  838. 

„  77,  line  1.  For  "  19  &  20  Vict  c.  70,"  substitute  "40  k  41  Vict  c.  18, 
sect  49." 


»i 


88,  note  (n).    Add :  "In  Kerford  y.  Seacombe Hoylake,  dsc,  Bail,  Co,, 
W.  N.,  1888,  p.  11,  it  was  held  that  stables  built  on  the  south 
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aide  of  a  private  road  opposite  to  and  occupied  with  a  house 
sitnate  on  the  north  side  of  the  same  road,  were  not  part  of  the 
house  within  the  meaning  of  sect  92  of  the  Lands  Claoaes  Act, 
1845. 

Fige   86,  line  6.    As  to  enrolment  in  mortmain,  vide  supra  Addendum  to 
p.  48,  note  («). 

„    162,  line  8  from  end.    For  <<sect  62  *'  nMihUe  "  sect.  182." 

189,  line  18.  Add :  "In  BaU  v. Byron,  4  Ch.  D.  667,  it  was  held  that 
general  words  in  a  conyeyance  of  enfranchised  copyholds  were 
sufficient  to  reyiye  rights  of  common." 

„  198,  line  23  (see  also  p.  550,  note  (z) ).  lights  of  riparian  proprietors,} 
— ^The  presumption  that  a  conyeyance  of  land  described  as 
bounded  by  a  river  passes  the  bed  of  the  river  tug[ue  ad  medium 
JUvm  aqtice  is  rebuttable  by  proof  of  circumstances  negativing 
the  possibility  of  such  having  been  the  intention  of  the  parties  : 
Duke  of  Devonshire  v.  PaUinson,  20  Q.  B.  D.  268. 

„    194,  line  5.    Add:  ** Thomas  y.  Owen,  20  Q.  B.  D.  225." 

„  296,  line  11.  BseUnt  of  doctrine  in  Tulky,  MoxhayJ] — ^Reference  may  be 
made,  with  regard  to  this  question,  to  the  recent  decision  in  the 
Court  of  Appeal  in  Hall  y.  Ewin^  87  Ch.  D.  74. 

„  821,  marginal  note.  For  *'upon  admittance"  substituU  "until  ad« 
mittance." 

841,  line  80.  The  enactment  here  mentioned  has  been  repealed,  but  the 
right  of  the  steward  to  fees  before  admittance  has  been  re- 
affirmed by  the  Stamp  Act,  1870,  sect  86. 
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1.  Of  Purchase  Deeds  Generally. 

The  title  "  purchase  deeds  "  includes  every  species     ParobMa 
of  assurance  under  seal  by  which  real  or  personal     generally, 
property  is  capable  of  being  conveyed  or  transferred  :^^    .  — 
by  way  of  sale,  as  grants,  feoffments,  bargains  and  purciiasV 
sales    enrolled,   appointments,    lease    and    release,  ^®®^- 
demises,  assignments,  surrenders,  and  the  like.    For 
the  purposes  of  stamp  duty  the  term  "  conveyance 
on  sale*'  has   a  wider  signification,  and  includes 
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vesting  orders,  &c. ;  even  a  document  which  merely 
operated  as  a  record  of  the  transfer  of  property  was, 
in  Ear sf all  v.  Keyy  2  Exch.  778,  held  to  be  a  con- 
veyance on  sale  within  the  meaning  of  the  Stamp 
Act  then  in  force  (55  Greo.  3,  c.  184)  (a). 

By  the  operation  of  legislation,  to  which  reference 
will  be  hereafter  made,  several  of  the  varieties  of 
purchase  deeds  above  referred  to  have  been  rendered 
obsolete  in  practice.  The  form  of  deed  usually  em- 
ployed in  the  transfer  of  freehold  real  estate  is  that 
commonly  known  as  a  grant,  while  copyholds  are 
transferred  by  surrender  and  admittance  as  of  old, 
and  personal  property  passes  by  assignment  (6). 

Hence  it  is  not  now  so  essential  ^  formerly  that 
the  conveyancer  should  be  intimately  acquainted 
with  the  history  of  the  process,  by  which  the  various 
systems  of  conveyancing,  and  the  several  forms  of 
deeds  were  evolved.  But,  though  much  of  this 
historical  learning  has  now  been  rendered  practically 
obsolete  so  far  as, the  preparation  of  purchase  deeds 
is  concerned  (c),  it  is  still  of  something  more  than 
merely  antiquarian  interest,  for  the  nature  and  effect 
of  the  simplified  forms  of  deeds  now  in  use  cannot 
be  properly  understood  except  by  its  assistance.  It 
is  therefore  proposed  to  give,  in  this  chapter,  a  very 
brief  sketch  of  the  development  of  conveyances,  and 
to  refer  the  reader  for  further  information  to  the 
extensive  'store  of  learning  as  to  the  nature  and 
operation  of  various  forms  of  purchase  deeds  con- 
tained in  previous  editions  of  this  work. 


2.  As  TO  Purchase  Deeds  op  Freeholds. 

Ancient  mode       Feoffments.'] — There  appears  to  be  little  doubt  that 
ircehoids.        the  transfer  of  property  in  land  was  originally  effected 


(a)  See  also  Heseltine  v.  Zeggers,  1  Exch.  857  ;  Tarling  v. 
Baxter,  6  B.  &  C.  364  ;  Dixm  v.  YateSy  5  B.  &  Ad.  340 ;  Alexander 
v.  Gardner^  1  Scott,  630 ;  and  compare  Toll  v.  Lee^  4  Exch.  230  ; 
Beecldng  v.  Westh^ook^  8  M.  &  W.  411 ;  Knight  v.  Barber ^  16 
M.  &  W.  69 ;  and  Fancourt  v.  TJiom,  9  Q.  B.  312. 

(6)  Sealing  and  delivery  are  necessary  to  make  a  deed :  signing 
is  not :  see  Cooch  v.  Goodman,  2  Q.  B.  580. 

(c)  Of  course  the  old  forms  of  deeds  are  occasionally  met  with 
in  the  perusal  of  abstracts  of  title. 


PURCHASE  DEEDS. 

by  means  of  the  delivery  of  a  symbol  of  possession,  y<offin>nto. 
such  as  a  turf  or  a  twig,  upon  the  land,  accom- 
panied by  a  more  or  less  set  form  of  words.  In 
early  days,  with  the  view  of  preventing  question  as 
to  the  ownership  of  land,  a  high  importance  was 
attached  to  notoriety  in  connection  with  its  transfer. 
Hence  the  ceremonies  required  for  a  valid  convey- 
ance were  somewhat  elaborate.  When  the  feudal 
tenure  was  imposed  upon  English  land,  this  process 
of  transfer  was  in  the  main  retained,  and  was 
termed  a  "feoffment."  The  function  of  writing, 
when  writing  was  employed  in  connection  with 
feoffments,  was  to  preserve  a  solemn  record  of  the 
transaction.  Deeds  were  thus  evidence  and  muni- 
ments of  title  in  the  strict  sense. 

A  feoffment  would  seem  to  have  been  the  earliest  Nature  and 
form  of  conveyance  known  to  EngUsh  law  {d),  and  t^il^L. 
of  this  conveyance  the  deed  formed  no  part.  The 
essential  element  in  a  feoffment  was  the  livery  of 
seisin,  that  is,  the  delivery  to  the  purchaser  of  the 
feudal  possession  of  the  freehold.  Deeds  in  con- 
nection with  feoffments  gradually  became  more  and 
more  important  as  they  were  made  use  of,  not  only 
to  preserve  evidence  of  the  feoffment  itself,  but  also 
to  declare  uses  and  trusts,  and  to  record  the  limita- 
tions of  the  estates  conferred  by  the  feoffment. 
And  by  the  Statute  of  Frauds  (29  Car.  2,  c.  3),  a 
feoflBnent  made  by  livery  of  seisin  only,  and  not  ac- 
companied by  an  instrument  in  writing  signed  by 
the  feoffor  or  his  agent  lawfiilly  authorised  in 
writing,  has  the  effect  of  creating  an  estate  at  will 
only :  see  ante,  Vol.  I.,  p.  272. 

Feoflftnents  have  long  ceased  to  be  a  usual  method 
of  conveying  land.  They  were,  until  the  passing  of 
the  Act  for  Amending  the  Law  of  Real  Property 
(8  &  9  Vict.  c.  106),  used  as  conveyances  by  corpo- 
rations, owing  to  the  doubt  as  to  whether  a  corpora- 
tion could  be  seised  to  a  use ;  and  some  corporations 
still  employ  this  form  of  conveyance.  Feoffments 
are  also  occasionally  made  at  the  present  day  for  the 
purpose  of  a  conveyance  by  infants  of  property  which 

(d)  See  Byth.  &  Jarm.  Conv.  (3rd  ed.)  sub  tit  Feoffments. 
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Peoifinento.  they  have  acquired  by  descent  under  the  custom 
of  gavelkind :  see  as  to  such  feoflfments,  4  Bac.  Abr, 
49,  50  ;  see  also  post,  p.  66. 

Tortious  One  peculiar  property  of  feoffinents  was  that  they 

feS^entsT^  had  a  tortious  operation  when  made  by  one  in  posses- 
sion though  not  the  owner.  It  appears  to  have  been 
in  later  times  mainly  useful  in  turning  a  long  term 
of  years  into  a  fee,  an  object  which  may  now  be 
secured  by  the  prescribed  process  under  the  65th 
section  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  as  to  which  see  ante. 
Vol.  II.,  sub  tit.  '^Enlargement  of  Teems,"  p.  912. 

8  &  9  Vict  c.        Section  4  of  the  Act  for  the  Amendment  of  the 
*  **  ■        Law  of  Real  Property  (8  &  9  Vict.  c.  106)  provides 
that : — 

"A  feoffment  mode  after  the  said  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five^  shall  not  have  any  tortioi^s 
operation." 

With  respect  to  the  tortious  operation  of  feoflf- 
ments, see  Weller  v.  Stone^  54  L.  J.  Ch.  497. 
Consideration.       The  common  law  regarded  solely  the  transfer  of 

the  seisin,  and  consequently  did  not  demand  that 
there  should  be  a  consideration  to  support  it.  The 
mere  feoflfment  of  a  stranger  by  the  owner  suflSced, 
so  far  as  the  law  was  concerned  with  the  transaction, 
to  transfer  the  land  to  the  stranger.  Equity  how- 
ever held,  that  in  order  to  transfer  the  beneficial 
interest,  there  must  be  a  declaration  of  the  use,  ?>., 
the  destination  of  the  beneficial  interest,  or  else  a 
consideration  moving  from  the  stranger  to  raise  a 
presumption  that  the  use  was  to  belong  to  the  per- 
son enfeoflfed. 

Of  uTOs  2^g  Statute  of  Uses.'] — Inasmuch  as  equity  would 

compel  the  performance  by  the  feoffee  of  any  use 
declared  upon  a  feoflfment,  it  became  a  very  simple 
matter  to  evade  the  mortmain  laws,  and  to  keep  the 
actual  beneficial  ownership  of  land  secret.  To  such 
a  pitch  had  this  practice  grown,  that  when,  for  poli- 
tical considerations,  it  was  determined  to  destroy  the 
power  of  the  monasteries  and  other  religious  corpora- 
tions, the  legislature  interfered  and  passed  the  Statute 
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of  Uses,  27  Hen.  8,  e.  10.     The  preamble  to  that     ^**^^.^^ 

important  statute  has  the  following  words  concerning  '- — 

the  execution  of  the  use  : — 

"  Where,  by  the  common  laws  of  this  reaho,  lands,  tenements, 
and  hereditaments  bo  not  devisable  by  testament,  nor  ought  to  be 
transferred  from  one  to  another,  but  by  solemn  livery  and  seisin, 
matter  of  record,  writing  sufficient  made  bonft  fide,  without  covin 
or  finaud ;  yet,  nevertheless,  divers  and  sundry  imaginations,  subtle 
inventions,  and  practices,  have  been  used,  whereby  the  heredita- 
ments of  this  realm  have  been  conveyed  from  one  to  another  by 
fraudulent  feoffments,  fines,  recoveries,  and  other  assurances  craftily 
made  to  secret  uses,  intents,  and  trusts ;  and  also  by  wills  and 
testaments,  sometimes  made  by  nude  parolx  and  words,  sometime 
by  signs  and  tokens,  and  sometime  by  writing,  and  for  the  most 
part  made  by  such  persons  as  be  visited  with  sickness,  in  their 
extreme  agonies  and  pains,  or  at  such  time  as  they  have  scantly 
had  any  good  memory  or  remembrance;  at  which  times  they, 
being  provoked  by  greedy  and  covetous  persons  lying  in  wait 
about  them,  do  many  times  dispose  indiscreetly  and  unadvisedly 
their  lands  and  inheritances ;  by  reason  whereof,  and  by  occasion 
of  which  fraudulent  feoffments,  fines,  recoveries,  and  other  like 
assurances  to  uses,  confidences,  and  trusts,  divers  and  many  heirs 
have  been  unjiistly  at  sundry  times  disinherited,  the  lords  have 
lost  their  wards,  marriages,  reliefs,  harriots,  escheats,  aids  pur  fair 
fitz  chivalier,  <k  pur  file  marier,  and  scantly  any  person  can  be 
certainly  assured  of  any  lands  by  them  purchased,  nor  know  surely 
against  whom  they  shall  use  their  actions  or  executions  for  their 
rights,  titles,  and  duties ;  also  men  married  have  lost  their  tenancies 
by  the  curtesy,  women  their  dowers ;  manifest  perjuries  by  trial  of 
Bach  secret  wills  and  uses  have  been  committed ;  the  King's  high- 
ness hath  lost  the  profits  and  advantages  of  the  lands  of  persons 
attainted,  and  of  the  lands  craftily  put  in  feoffments  to  the  uses 
of  aliens  bom,  and  also  the  profits  of  waste  for  a  year  and  a  day  of 
lands  of  felons  attainted,  and  the  lords  their  escheats  thereof;  and 
many  other  inconveniences  have  happened,  and  daily  do  increase 
among  the  King's  subjects,  to  their  great  trouble  and  inquietness, 
and  to  the  utter  subversion  of  the  ancient  common  laws  of  this 
realm ;  for  the  extirping  and  extinguishment  of  all  such  subtle 
practised  feoffments,  fines,  recoveries,  abuses,  and  errors  heretofore 
uaed  and  accustomed  in  this  realm,  to  the  subversion  of  the  good 
and  ancient  laws  of  the  same,  and  to  the  intent  that  the  King's 
lu^hness,  or  any  other  his  subjects  of  this  realm,  shall  not  in  any- 
wise hereaHBr  by  any  means  or  inventions,  be  deceived,  damaged, 
er  hurt,  by  reason  of  such  trusts,  uses,  or  confidences." 


statute  of 
Vies. 

The  posses- 
sion of  lands 
shall  be  in 
him  or  them 
that  have 
the  use. 
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To  remedy  these  varied  mischiefs  it  was  accord- 
ingly enacted : — 

"  That  where  any  person  or  persons  stsuid  or  be  seised,  or  at  any 
time  hereafter  shall  happen  to  be  seised,  of  and  in  any  honours, 
castles,  manors,  lands,  tenements,  rents,  services,  reversions,  re- 
mainders, or  other  hereditaments  (e),  to  the  use,  confidence,  or 
trust,  of  any  other  person  or  persons,  or  of  any  body  politic,  by 
reason  of  any  bargain,  sale,  feoffment,  fine,  recovery,  covenant^ 
contract,  agreement,  will,  or  otherwise,  by  any  manner,  means 
whatsoever  it  be ;  that  in  every  such  case,  all  and  every  such  per- 
son or  persons,  and  bodies  politic,  that  have  or  hereafter  shall 
have  any  such  use,  confidence,  or  trust  in  fee  simple,  fee  tail,  for 
term  of  life  or  for  years,  or  otherwise,  or  any  use,  confidence,  or 
trust,  in  remainder,  or  reverter,  shall  from  henceforth  stand  and 
be  seised,  deemed  and  adjudged  in  lawful  seisin,  estate,  and  pos- 
session of  and  in  the  same  honours,  castles,  manors,  lands,  tene- 
ments, rents,  services,  reversions,  remainders,  and  hereditaments^ 
with  their  appurtenances,  to  all  intents,  constructions,  and  pur- 
poses in  the  law,  of  and  in  such  like  estates,  as  they  had  or  shall 
have  in  use,  trust,  or  confidence  of  or  in  the  same ;  and  that  the 
estate,  title,  right,  and  possession  that  was  in  such  person  or  per- 
sons that  were,  or  hereafter  shall  be  seised  of  any  lands,  tenements, 
or  hereditaments,  to  the  use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic,  be  from  henceforth  clearly 
deemed  and  adjudged  to  be  in  him  or  them  that  have,  or  hereafter 
shall  have,  such  use,  confidence,  or  trust,  after  such  quality, 
manner,  form,  and  condition  as  they  had  before  in  or  to  the  use, 
confidence,  or  trust,  that  was  in  them." 

The  second  section  contains  similar  provisions 
with  respect  to  the  case  of  several  persons  jointly 


(e)  This  statute  does  not  extend  to  the  Isle  of  Man :  see  4  Inst. 
284,  and  Bishop  of  Sodor  and  Man  v.  JEarl  of  Derby,  2  Yes.  sen. 
337.  Estates  for  years  cannot  be  conveyed  to  uses  so  as  to  be 
executed  into  legal  estates  by  the  statute,  because  the  words  of  the 
statute  arc  "  where  any  person  shall  be  seised,"  and  a  lessee  for 
years  is  not  seised,  but  only  possessed ;  for  the  word  **  seisin,"  iu 
the  language  of  the  law,  is  exclusively  applied  to  estates  of  free- 
hold and  inheritance ;  Litt.  s.  324  ;  Ca  Litt  200  b ;  because  there 
needs  no  levying  of  seisin  to  be  made  to  the  lessee.  But  where 
one  is  seised  in  fee,  he  may  convey  to  uses  for  years  ;  and  such 
use  would  be  executed  by  the  statute,  so  as  to  vest  a  legal  estate 
for  years  in  the  termor.  So  a  lessee  for  years  cannot  convey  his 
estate  at  law  by  a  bargain  and  sale,  because  the  use  ratsed  by  such 
contract  is  not  founded  on  any  seisin  within  the  statute. 
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seised  to  the   use,  confidence,  or  trust  of  any  of     **^^^®' 
them.  '■ — 


The  intention  of  the  legislature  clearly  was   to  interpreution 
prevent  for  the  future  any  attempt  being  made  to  l^^^  ^v 
effect  conveyances  which  should  have  in  them  any  Courts  of 
appearance  of  secrecy,  and  to  compel  all  conveyances  ^^^^' 
to  be  made  directly  to  the  person  who  was  intended 
to  be  the  bond  fide  beneficial  owner.     This  object 
was,  however,  speedily  defeated  by  the  action  of  the 
courts  of  equity  (/),  which  decided  that  there  could 
not  be  a  use  upon  a  use,  and  that  the  statute  having 
operated  once  in  executing  the  use  and  turning  it 
into  the  legal  seisiu,  was  thenceforth  fimdus  officio. 
It  therefore  became  once  more  possible,   by  the 
addition  of  a  further  use,  to  create  trust  estates  with 
as  great  facility  as  before. 

It  has  been  said  {g)  that  this  doctrine  must  have 
surprised  everyone  *'  who  had  not  lost  his  common 
sense  " ;  but  it  may  perhaps  be  presumed  that  the 
feudal  tenure  was  already  becoming  less  rever- 
enced, and  that  its  rigidity  was  felt  to  be  too 
^eat  a  bar  to  dealings  with  land.  If  this  were  so, 
it  may  be  doubted  whether  the  courts  of  equity  were 
not  acting  in  accord  with  common  sense,  while 
apparently  contravening  it,  in  order  to  circumvent 
the  legislation  of  a  feudal  parliament.  It  may  be 
remembered  that  the  history  of  estates  tail  exhibits 
the  same  struggle  between  the  legislature  on  the  one 
hand,  and  common  sense  and  the  necessities  arising 
from  the  growmg  complexity  of  social  arrangements 
on  the  other. 


Beisin. 


Bargain  and  Sale^  and  Lease  and  Helease.^ — ^A  Tenant  in 
consequence  of  the  Statute  of  Uses  was  that  it  gave  J^lcq^ins 
rise  to  the  modem  conveyance  by  lease  and  release  :  freehold 
as  to  which  see  post,  p.  9.     Already  a  form  of  con-  "[ewe^  with- 
veyance  by  lease  and  release  had  been  in  use.     A  outiiveryot 
lessee  for  years,  though  in  possession  of  the  land 
held  by  him,  was  not  considered  to  have  the  feudal 

(/)  See  Byth.  &  Jarxn.  Conv.  (3rd  ed.)  sub  tit  "Covenants  to 
Stahd  SnsKD  TO  Uses."    These  instruments  have  long  fallen  into 

(g)  Watkins'  Principles  of  Conveyancing,  Introduction. 
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Btrgain 

and  Sale. 


Bargain  and 
sale. 


Statute  of 
lurolmeiit. 


possession  or  seisin.  But  being  in  actual  possession 
there  was  no  occasion  for  any  livery  of  the  seisin 
to  him,  nor  indeed  would  any  livery  have  been 
possible  unless  he  surrendered  his  lease.  It  was 
therefore  necessary  for  him  to  acquire  his  landlord's 
interest  in  some  other  manner,  and  this  was  effected 
by  means  of  a  deed  called  a  release.  Leases  for 
years  were  not  unfrequently  granted  for  the  express 
purpose  of  afterwards  releasing  the  landlord's 
mterest  to  the  lessee  ;  but  it  was  necessary  that  the 
tenant  should  actually  enter  under  his  lease,  and 
this  necessity  for  entry  by  the  lessee  prevented  the 
extensive  employment  of  this  form  of  conveyance. 

It  was  therefore  necessary  to  devise  means  of 
granting  a  lease  in  some  form  which  should  vest  the 
possession  in  the  tenant  without  actual  entry.  The 
machinery  to  effect  this  purpose  was  discovered  in 
an  instrument  already  well  known  and  called  a  "  Bar- 
gain and  Sale." 

A  bargain  and  sale  (h)  was  nothing  more  than  a 
contract.  A  contract  for  the  sale  of  land,  when  the 
purchase-money  was  paid,  was  held  by  the  courts  of 
equity  to  entitle  the  purchaser  to  the  use  of  the 
lands  without  further  ceremony.  Upon  the  passing 
of  the  Statute  of  Uses,  it  was  held  that  the  use  so 
raised  upon  a  bargain  and  sale  of  freeholds  was  exe- 
cuted in  the  purchaser ;  and  that  by  the  mere  con- 
tract followed  by  payment  of  the  purchase-money 
the  feudal  seisin  was  vested  in  the  purchaser.  The 
Statute  of  Uses  accordingly  defeated  its  own  ends, 
and  enabled  secret  conveyances  to  be  made  with 
greater  faciUty  than  before. 

The  legislature  again  interfered  and  passed  the 
Statute  of  Inrolment  («'),  the  object  of  which  was  to 
compel  all  bargains  and  sales  of  estates  of  inheri- 
tance or  freehold  (which  theretofore  might  have  been 
by  parol)  to  be  made  by  deed  indented,  and  further 
to  require  them  to  be  enrolled  in  a  court  of  record. 
The  obvious  intention  was  to  secure  full  publicity 
for  all  conveyances   of  land.     But  the  legislature 

{h)  See  Bjtb.  &  Jarm.  Conv.  (drd  ed.)  sub  tit.  **  Bargain  and 
Sale;* 

(0  Stat.  27  Hen.  8,  c.  16. 
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again  failed  to  secure  the  desired  object;  for  the     ^y|J^ 

Act  applied  only  to  estates  of  inheritance  or  freehold,  - 

and  not  to  estates  for  years.  Hence,  notwithstand- 
ing this  statute,  upon  a  bargain  and  sale  for  years, 
the  use  raised  by  the  consideration  was  immediately 
executed  by  the  Statute  of  Uses,  so  that  the 
bargainee  was  at  once  in  legal  possession  for  the 
term  of  years  granted  him  under  his  contract,  and 
capable  of  receiving  the  seisin  by  a  mere  release. 

A  bargain  and  sale  by  deed  enrolled  pursuant  to  Bbi^  and 
the  Stat.  27  Hen.  8,  c.  16,  may  be  made  in  fee  *«^®^^^- 
simple,  and  this  mode  of  conveyance  is  still  oc- 
casionally employed.  It  has  the  advantage  that 
by  the  stat.  10  Ajine,  c.  18,  sect.  3,  an  office  copy  of 
the  enrolment  is  good  evidence  of  the  contents  of 
the  original  deed.  The  effect  of  the  bargain  and 
sale  is  to  pass  the  whole  legal  estate  of  the  bargainor 
to  the  bargainee  by  virtue  of  the  Statute  of  Uses, 
the  bargainor  becoming  seised  to  the  use  of  the 
bargainee  and  his  heirs.  A  bargain  and  sale  to  A. 
to  the  use  of  B.  would  vest  in  the  latter  only  an 
equitable  estate,  being  a  use  upon  a  use.  The  bargain 
and  sale  therefore,  or  lease  for  a  year,  as  it  was 
generally  called,  operated,  and  the  bargainee  had  a 
vested  estate  by  the  Statute  of  Uses,  divided  from 
the  reversion. 

The  problem  of  conveying  to  a  purchaser  the  feudal  Conveyance 
seisin  of  land,  without  any  need  for  actual  physical  ^i^^  *"^ 
entry  on  the  land,  having  been  thus  solved,  the 
legislature  seems  to  have  accepted  the  position, 
and  thenceforth  intervened  only  with  the  view  of 
facilitating  the  transfer  of  land :  and  the  contrivance 
of  a  lease  and  release  (J)  was  the  usual  mode  of  con- 
veying land  down  to  the  year  1841.  In  that  year 
was  passed  the  Act  for  "  rendering  a  release  as 
effectual  for  the  conveyance  of  freehold  estates  as  a 
lease  and  release  by  the  same  parties."  This  Act, 
4  &  5  Vict.  c.  21,  enacts  (sect.  1)  as  follows : — 

^  That  every  deed  or  instniment  of  release  of  a  freehold  estate^   a  release  to 

or  deed  or  instrument  purportinjr  or  intended  to  be  a  release  of  a  he  effectual 
r     r         o  although  no 

0)  See  Byth.  k  Jarm.  Cony.  (3rd  ed.)  sub  tit.  "  Bargain  and 
Saia- 
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Selaase. 

lease  for  a 
year  shall  be 
executed. 


freehold  estate  or  interest,  which  shall  be  executed  on  or  after  the 
fifteenth  day  of  May,  one  thousand  eight  hundred  and  forty-one, 
and  shall  be  expressed  to  be  made  in  pursuance  of  this  Act,  shall 
be  as  effectual  for  the  purposes  therein  expressed,  and  shall  take 
effect  as  a  conveyance  to  uses  or  otherwise,  and  shall  operate  in 
all  respects  both  at  law  and  equity  as  if  the  releasing  party  or 
parties  who  shall  have  executed  the  same  had  also  executed  in  due 
form  a  deed  or  instrument  of  bargain  and  sale  or  lease  for  a  year 
for  giving  effect  to  such  release,  although  no  such  deed  or  instru- 
ment of  bargain  and  sale  or  lease  for  a  year  shall  be  executed.'* 


Grants.  Grants.l — It   is    not  to  be    wondered   at   that 

this  plan  for  shortening  the  cumbrous  modes  of 
conveyancinff  then  in  use  was  felt  to  be  unsatis- 
factory :  and  four  years  later,  the  Act  7  &  8  Vict, 
c.  76  las  p.«»d,  4  which  it  wa.  enacted  that  any 
land  which  formerly  could  be  conveyed  by  lease  and 
release  should  be  capable  of  being  convej'^ed  by  any 
deed,  without  livery  of  seisin,  or  a  lease  for  a  year ; 
and  nine  months  later  the  legislature,  by  the  Act 
8  &  9  Vict.  c.  106,  s.  2,  adopted  the  only  satisfactory 
method  of  dealing  with  this  question,  by  discarding 
once  and  for  all  the  feudal  notions  with  relation  to 
the  conveyance  of  freeholds,  and  altering  the  nature 
of  corporeal  tenements  and  hereditaments  to  the 
extent  of  declaring  that  thenceforth  they  should  be 
deemed  to  lie  in  grant  as  well  as  in  Uvery.  The 
section  is  as  follows ; — 

Theimme-  Sect.  2.    ''After  the  said  first  day  of  October,  one  thousand 

^f***  *^*^^^   eight  hundred  and  forty-five,  all  corporeal  tenements  and  hercdi- 

tenements  to     taments  shall,  as  regards  the  conveyance  of  the  immediate  freehold 

lie  in  grant  as  thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery." 
well  «8  in  '  °  '^ 

liverv 

With  reference  to  the  phrase  "as  regards  the 
conveyance  of  the  immediate  freehold,"  it  should 
be  remembered  that  a  reversion  or  remainder  upon 
the  immediate  freehold,  or  even  upon  an  estate  for 
years,  would  always  pass  by  release  or  grant ;  so 
that  the  section,  though  apparently  limited  in  its 
operation,  is  yet  sufficiently  extended ;  seeing  that 
it  was  ihe  immediate  freehold  alone  which  did 
not  already  lie  in  grant. 

From  this  statute  it  resulted  that  an  ordinary 


EDce 
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deed  of  grant  {k)  became  the  sufficient  means  of  ^'"^' 
conveying  freeholds  and  other  corporeal  heredita- 
ments (other  than  copyholds)  as  well  as  incorporeal 
hereditaments.  The  only  matter  essential  to  the 
validity  of  the  conveyance  being  that  it  should  be 
by  deed  (see  sect.  3  of  the  Act),  land  is  now  trans- 
ferable by  the  observance  of  only  such  forms  or 
solemnities  as  are  included  in  the  execution  of  an 
ordinary  deed. 

This  state  of  the  law  has  not  been  altered  by  the 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  though  that  statute  has  made 
many  and  extensive  changes  in  the  form  of  deeds 
of  conveyance.  The  points  in  which  changes  have 
been  so  made  will  appear  from  the  subsequent 
pages  of  this  Dissertation.  It  must  suffice  in  this 
place  to  note  that  the  final  form  of  conveyance  as 
yet,  is  that  of  a  simple  grant  (I). 

It  may  be  here  observed  that,  though  the  various  Former  modes 
forms  of  conveyance  which  have  been  touched  upon  .^^^L 
have  fallen  into  disuse,  they  would  be  still,  if  used, 
of  valid  force.  It  is  still  open  to  the  parties,  if 
they  care  to  do  so,  to  convey  land  with  all  the 
formalities  requisite  to  a  valid  feoffinent,  or  to 
employ  a  bargain  and  sale  enrolled,  or  a  lease  and 
release.  And,  as  has  been  seen,  some  of  these  modes 
of  conveyance  have  not  altogether  fallen  into  disuse. 

3.  As  TO  Conveyance  by  Way  of  Sale  op 

Copyholds. 

Copyholds  are  lands  holden  by  the  tenants  of  a  Copyholds. 
manor  at  the  will  of  the  lord.  The  seisin  of  the 
land  is  in  the  lord ;  and  the  tenant  has  no  estate 
therein  except  an  estate  at  will,  though  by  reason 
of  the  binding  eflTect  of  custom,  the  tenure  at  the 
will  of  the  lord  has  for  many  centuries  become  a 
very  certain  tenure.  The  seisin  of  the  lord  carries 
with  it  many  substantial  advantages :  in  fact  his 


(k)  See  BjtL  &  Jann.  (3rd  ed.)  sub  tit.  Grants. 
(/)  The  use  of  the  word  *'  grant "  is  not  necessary  to  conyey 
lands  or  hereditaments :  see  post,  p.  162. 
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copyholds. 
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rights  in  the  land  are  the  same  as  those  which  are 
usually  incident  to  an  estate  in  fee  simple  in  lands, 
though  these  rights  are,  in  their  exercise,  controlled 
by  the  custom  of  the  manor,  which  is  the  safeguard 
of  the  copyholder.  Thus  the  lord  is  generally  the 
owner  of  all  mines  and  minerals  in  the  land,  and 
also  of  all  timber,  even  though  planted  by  the  copy- 
holder :  Boicser  v.  Maclean,  2  De  G.,  F.  &  J.  415  ; 
Eardley  v.  Granville y  3  Ch.  D.  826  ;  nor  may  a  copy- 
holder commit  waste,  either  voluntary  or  permissive : 
Doe  d.  Gi^hh  v.  Earl  of  Burlington y  5  B.  &  Ad.  507. 

Copyholds  are  said  to  be  held  by  copy  of  Court 
Roll,  and  at  the  will  of  the  lord.  The  latter  condition 
imports  the  original  insecurity  of  tenure ;  and  by 
virtue  of  custom  the  lord  is  still  entitled  to  receive 
fines  upon  occasions  on  which,  originally,  he  was 
accustomed  to  exact  such  contributions  from  his 
tenants :  the  most  usual  of  these  occasions  are  upon 
the  occurrence  of  any  change  in  the  tenancy  whether 
by  reason  of  death,  or  of  alienation  iTtter  vivos. 

The  former  of  the  two  conditions  above  referred 
to  is  of  perhaps  greater  importance  with  respect  to 
the  conveyance  of  copyholds,  for  in  it  is  embodied 
the  main  fact  with  regard  thereto,  that  all  trans- 
actions of  whatever  kind  with  respect  to  copyholds 
are  bound  to  appear  upon  the  rolls  of  the  manor  to 
which  the  copyholds  belong.  Copyholds  are  still 
conveyed  by  the  same  method  as  that  originally 
employed,  and  that  method  carries  upon  its  fece  its 
own  explanation.  The  estate  of  the  tenant  having 
been  originally  an  estate  at  the  will  of  the  lord,  the 
tenant  could  not  transfer  his  estate  to  another  with- 
out the  consent  and  active  intervention  of  the  lord. 
The  nature  of  the  Customary  Court  of  a  manor 
seems  not  a  suitable  matter  for  discussion  in  this 
place ;  it  may  suffice  to  remark  that  its  office  was, 
and  still  is,  to  bring  under  the  notice  of  the  lord 
all  acts  and  occurrences  affecting  his  interests  so 
far  as  relates  to  the  copyhold  portion  of  his  manor 
and  the  tenants  thereof  At  the  Customary  Court 
all  changes  in  the  tenancy  are  presented  by  the 
homage,  and  records  of  these  presentments,  and  of 
other    matters,   are   entered    in   books  kept  by  a 
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proper  person.  These  are  then  the  essentials  to  an  o^nv^^M 
alienation,  irder  vtvosy  of  copyholds  :  first  the  lord  copyhoWa. 
and  his  tenant,  and  secondly,  the  Court  Rolls. 

The  usual  mode  of  alienation  of  copyholds  is  by  Alienation  of 
surrender  by  the  tenant  of  his  estate  into  the  hands  ^P^^®^*^ 
of  the  lord,  and  an  admittance  by  the  lord  of  the 
alienee ;  the  due  and  customary  record  of  this 
transaction  being  entered  upon  the  rolls  by  the 
steward.  The  practical  operation  of  custom  has 
been  to  render  it  imperative  on  the  lord  to  ac- 
cept the  alienee  in  substitution  for  the  tenant 
Burrendering. 

When  the  surrender  is  made  in  court,  the  Surrender, 
minute  thereof  is  entered  upon  the  Court  Rolls, 
and  a  copy  of  the  minute  is  made  by  the  steward 
and  handed  to  the  alienee  as  the  evidence  of  his 
title.  But  if  the  surrender  is  made  out  of  court, 
a  memorandum  of  the  transaction  is  drawn  up  and 
duly  signed,  and  this  memorandum  is  then  in  due 
course  entered  upon  the  Court  Rolls.  Formerly 
it  was  necessary  that  there  should  be  a  presentment 
of  the  alienation  in  court  before  the  proper  entry 
could  be  made  upon  the  Court  Rolls,  but  by  stat. 
4  <k  5  Vict.  c.  35,  s.  89,  it  is  provided  that  surren- 
ders shall  be  forthwith  entered  on  the  Court  Rolls, 
and  entries  so  made  are  to  be  deemed  to  have  been 
made  in  pursuance  of  a  presentment  by  the  homage. 

It  is  to  be  observed  that  the  surrender  does  not 
take  out  of  the  surrenderor  the  estate  vested  in 
him;  he  remains  tenant  to  the  lord  until  the  ad- 
mittance of  the  surrenderee.  The  right  of  the 
surrenderee  is  an  inchoate  right  which  must  be 
completed  by  admittance  :  Wilson  v.  Weddell^  Yelv. 
144  ;  Doe  d.  Tofield  v.  Tojkld,  11  East,  246  ;  Rex  v. 
Dame  Jane  St  John  Mildmay^  5  B.  &  Ad.  254 ;  Doe 
J  Winder  v.  Lawes^  7  A.  &  E.  195.  It  has  been 
'jested  that  this  right  of  the  unadmitted  sur- 
"^^deree  is  a  contingent  interest  alienable  by  deed 
^ithin  stat.  8  &  9  Vict.  c.  106,  s.  6  ;  but  it  is  not 
aa  interest  in  the  land,  and  therefore  appears  to 
^  outside  the  scope  of  this  enactment.  His 
tight  is  neither  in  re  nor  in  rem,  but  merely  in 
f^tonam:    Wilson  v.    Weddell,  Yely.  144;    Waiii- 
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w*K?  tt?r^A<  V.  Eltoell,  1  Madd.  634.  At  law  he  had 
copyhoidi.  only  a  right  (and  that  of  modern  origin)  against 
the  lord,  to  the  interference  of  the  Queen's  Bench 
to  compel  the  lord  to  do  certain  acts  which  will 
confer  an  estate  :  Ford  v.  Hoskins,  Cro.  Jac.  368 ; 
Rex  V.  Coggan,  6  'East,  431 ;  Hex  v.  Powell,  4  Per. 
&  D.  719.  In  equity  his  interest  is  distinguishable 
from  an  equitable  interest  in  copyholds :  Williams 
V.  Lonsdaley  3  Ves.  752  ;  Phillips  v.  Phillips,  1  My. 
&  K.  649.  He  certainly  has,  as  against  the  actual 
tenant,  an  equitable  title  or  interest  which  he  might 
always  have  passed  by  contract  for  valuable  con- 
sideration :  Wainwnght  v.  El  well,  1  Madd.  627 ; 
Kiiiq  V.  Turner,  1  My.  &  K.  456;  Phillips  y.  Phillips, 
1  My.  &  K.  649 ;  Lewis  v.  Lane,  2  My.  &  K.  449 ; 
Sowerhy  v.  Gvtteridge,  18  L.  J.  Ch.  9.  This  in- 
choate right  might  also  always  have  been  released 
to. the  actual  tenant  of  the  lands  :  Kite  and  Queinton's 
CorSe,  4  Rep.  25  a. 
Admittance.  The  surrenderee  is  entitled  at  any  time  after  the 
surrender  to  procure  his  admittance.  Upon  admit- 
tance he  becomes  tenant  to  the  lord,  in  place  of  the 
surrenderor,  and  must  pay  the  customary  fine.  The 
surrenderee  is  usually  admitted  immediately  after 
the  surrender  is  made ;  but  if  the  admittance  be  de- 
layed, it  has  relation  back  to  the  surrender.  The 
admittance  may  be  made  out  of  Court  under  the 
provisions  of  stat.  4  &  5  Vict.  c.  35,  ss.  88,  90. 

Now  that  the  necessity  for  an  actual  presentment 
by  the  homage  of  the  surrender  no  longer  exists, 
the  conveyance  of  copyholds  has  become  compara- 
tively simple ;  and  the  entry  of  any  transaction 
relating  to  copyholds  upon  the  Court  Rolls  renders 
the  title  to  them  easy  of  investigation,  and  removes 
it  from  possibilities  of  fraud  which  still  attach  to 
the  title  to  freeholds. 

Equitable  estates  may  exist  in  copyholds,  as  they 
may  in  freeholds.  In  these  cases,  the  equitable 
owner  is  not  the  tenant  to  the  lord :  the  trustee  is 
the  tenant,  and  it  is  his  name  which  is  upon  the 
Court  Rolls.  This  being  so,  the  cestui  que  trust  can 
transfer  his  interest  by  deed  in  any  manner  adapted 
to  the  transfer  of  equitable  interest  in  land,  but  he 


EquiUble 
estates  in 
copyholds. 
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cannot  do  so  by  surrender.  There  are  two  excep-  ^^^n  sSe^f* 
tions  to  this  rule.  An  equitable  estate  tail  may  be  Freeholds, 
bound  by  surrender  or  by  deed :  stat.  3  &  4  Will.  4, 
c.  74,  s.  50  ;  and  by  sect.  90  of  the  same  Act  a  hus- 
band and  wife  may  surrender  any  copyhold  land  to 
which  she,  or  her  husband  in  her  right,  is  entitled 
for  an  equitable  estate,  in  the  same  manner  as  if  her 
estate  had  been  an  estate  at  law.  A  fuller  discussion 
of  these  cases  will  be  found  infra^  sub  tit.  "  Settle- 
ments," where  will  also  be  found  a  notice  of  the  other 
interests  which  may  exist  in  copyholds,  such  as  re- 
mainders and  interests  created  by  executory  devise. 

It  will  be  noticed  that  no  change  has  taken  place 
in  the  processes  by  which  copyholds  are  conveyed, 
except  that  the  necessity  for  actual  presentment  by 
the  homage  at  a  Customary  Court  has  been  done 
away  with,  and  that  in  their  essence  conveyances  of 
copyholds  are  the  same  as  they  have  been  from  time 
immemorial.  In  certain  respects,  such  as  the  mutu- 
ally  restrictive  rights  of  lord  and  tenant,  the  inci- 
dence of  fines,  the  liability  to  heriots  and  the  like, 
the  copyhold  tenure  is  not  so  satisfactory  as  the 
freehofftenure ;  and  the  necessary  applica^n  to  a 
third  party  to  render  complete  the  sale  and  purchase 
entered  into  by  a  tenant  and  his  alienee  is  often  felt 
to  be  inconvenient.  The  result  is  that  the  tenure  is 
viewed  with  something  of  impatience;  and  it  is 
probable  that  before  many  years  are  passed  all  copy- 
holds will  have  been  enfranchised. 

Customary  freeholds  are  lands  held  by  copy  of  CuBtomary 
Court  Roll,  though  not  at  the  wiU  of  the  lord.  There  ^^''^^^ 
has  been  much  discussion  as  to  the  exact  status  of 
this  tenure,  and  as  to  its  incidents.  It  has,  how- 
ever, been  now  decided  that  the  freehold  in  land  of 
this  tenure  is  in  the  lord  and  not  in  the  tenant : 
Stephenson  v.  Hill,  3  Burr.  1278 ;  Doe  d.  Reay  v. 
Huntington  J  4  East,  271 ;  Doe  d.  Cook  v.  Danvers, 
7  East,  299 ;  Burrell  v.  Dodd,  3  Bos.  &  P.  378 ; 
Thompson  v.  Hardingey  1  C.  B.  940.  Lands  of  this 
tenure  appear  to  be  aUenated  by  methods  depending 
upon  the  custom,  the  documents  being  entered  upon 
Oaurt  Rolls  in  the  same  way  as  surrender  and  admit- 
tances of  copyhold  lands. 
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4.  As  TO  THE  Sale  and  Purchase  op  Personal 

Property. 

The  law  relating  to  land  and  the  application 
thereto  of  feudal  principles  arrived  at  a  state  of 
great  elaboration  long  before  the  rules  affecting  per- 
sonal property  became  important.  These  rules 
remained  for  a  long  period  few  and  simple  in  their 
nature,  owing  to  the  fact  that  personal  property  was 
not  of  an  extensive  kind,  nor  held  to  be  of  much 
importance. 

Leases  for  years  or  chattel  interests  in  lands,  com- 
monly called  "  chattels  real/'  were  of  a  comparatively 
modern  origin,  and  the  laws  of  tenure  did  not  apply 
largely  to  them  ;  consequently,  until  the  Statute  of 
Frauds,  leasehold  interests  could  be  created  and 
transferred  by  parol.  As  distinguished  from  chattels 
real,  all  other  classes  of  personal  property  came  to 
be  known  as  personal  chattels. 

Of  personal  chattels  some  are  corporeal,  as  furni- 
ture, ships,  moveable  articles,  and  the  like  ;  others  are 
incorporeal,  as  debts  and  other  choses  in  action.  Of 
these,  again,  some  are  legal ;  others  equitable,  as  a 
pecuniary  legacy. 

In  addition  to  these,  various  kinds  of  personal 
property  have  been  created  by  the  exigencies  of 
modern  commerce  and  society,  such  as  shares,  funds, 
stock,  and  so  forth,  which  have  developed  fresh  rules 
of  law,  or  new  applications  of  old  rules,  simultane- 
ously with  their  own  growth. 

Terms  of  years,  whether  they  be  for  long  periods 
or  merely  ordinary  leases,  are  assignable  by  deed. 
By  sect.  3  of  the  Statute  of  Frauds  (29  Car.  2,  c.  3) 
it  was  enacted  that  no  leases,  estates,  or  interests,  not 
being  copyhold  or  customary  interests,  in  any  land, 
tenements,  or  hereditaments,  should  be  assigned, 
unless  by  deed  or  note  in  writing,  signed  by  the 
party  so  assigning  or  his  agent  thereunto  lawfully 
authorised  by  writing,  or  by  act  or  operation  of  law. 
This  requirement  of  the  legislature  was  afterwards 
(by  stat.  8  &  9  Vict.  c.  106,  s.  3)  superseded  by  an 
enactment  that  an  assignment  of  a  chattel  interest, 
not  being  copyhold,  in  any  tenements  or  heredita* 
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ments,  shall  be  void  at  law  unless  made  by  deed.  p^J^ 
A  lease  which  may  be  created  by  parol  cannot  be  Property, 
assigned  without  a  deed :  Pollock  v.  Stacey^  9  Q.  B. 
1035 ;  and  a  demise  for  the  whole  of  a  term  is  in 
law  an  assignment :  Wollaston  v.  Hakewelly  3  Scott, 
N.  R  593  ;  Thorne  v.  Woolcombe,  3  B.  &  Ad.  586  ; 
Smith  V.  Maplehttckj  1  T.  &  R.  441  ;  Hickes  v. 
Doumingy  Lord  Raym.  99. 

The  variations  in  form  between  a  deed  assigning 
chattel  interests  in  land  and  ordinary  conveyances  of 
freehold  lands  will  be  considered  later. 

Choses  in  possession  have  always  been  capable  of  Chosee  in 
alienation  without  restriction.  They  will  pass  by  p*'***"**"- 
gift  completed  by  deUvery ;  but  the  delivery  is  in 
such  cases  essential  to  the  transmutation  of  the  pro- 
perty :  Irons  v.  Smallptecej  2  B.  &  Al.  551  ;  Shower 
V.  Pilch,  4  Exch.  478  ;  Antrohus  v.  Sm^hy  12  Ves. 
39;  Re  Ridgway,  15  Q.  B.  D.  447.  But  though 
the  donor,  by  retaining  the  subject-matter  of  his 
gift,  will  at  law  render  his  gift  void,  he  may,  if  he 
declares  a  trust  of  the  chattel,  effectually  make 
himself  trustee  for  the  donee,  so  that  in  equity  he 
can  be  compelled  to  perform  the  trust :  Ellison  v. 
Ellison,  6  Ves,  656  ;  Ex  parte  Duhost,  18  Ves.  140 ; 
Vanderburg  v.  Palmer^  4  K.  &  J.  204  ;  and  see  Lewin 
on  Trusts,  pp.  67  et  seq.  What  constitutes  delivery 
depends  upon  the  nature  of  the  goods  :  West  v.  Skip, 
1  Ves.  Sen.  244;  Chaplin  v.  Rogers,  1  East,  190; 
Stovdd  V.  HiLgheSy  14  East,  308  ;  Young  v.  Matthews, 
L.  R.  2  C.  P.  1 27 ;  and  also  upon  the  custom  of 
trade :  Dixon  v.  Yates,  5  B.  &  Ad.  313 ;  Ex  parte 
Davenport,  Mon.  &  Bl.  165 ;  M*Ewan  v.  Smith,  2 
H.  L.  C.  309  ;  Mitchell  v.  Ede,  11  A.  &  E.  888. 

Personal  chattels  will  pass  by  deed  (m) ;  and  this 
method  is  the  most  effectual,  as  it  does  away  with  the 


(m)  An  assignment  or  declaration  of  trust  on  a  sale  of  goods 
paining  by  delivery,  but  retained  in  the  grantor's  apparent  posses- 
sion must  now  generally  be  effected  by  an  instrument  duly  regis- 
tered, and  in  other  respects  conformable  to  the  provisions  of  the 
BiUa  of  Sale  Act,  1878  (41  k  42  Vict  c.  31),  by  which  absolute 
bills  of  sale  are  regulated  ;  otherwise  it  will  not  be  valid  as 
against  third  persons.  This  subject  will  be  considered  in  a  later 
part  of  this  Dissertation. 

B. — ^VOL.    V.  C 
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necessity  for  delivery,  and  a  consideration  is  imported 
in  every  deed  :   Carr  v.  BurdiUy  1  Cr.  M.  k  R.  782. 

Ships  are  transferred  by  bill  of  sale  containing 
specified  particulars,  and  the  transferee  is  entered 
in  the  register  as  the  owner  of  the  ship.  ^  This  pro- 
cess is  governed  by  the  enactments  contained  in  the 
Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c.  104), 
the  Merchant  Shipping  Amendment  Act,  1855  (18 
&  19  Vict.  c.  91),  the  Merchant  Shipping  Amend- 
ment Act,  1862  (25  &  26  Vict.  c.  63),  the  Merchant 
Shipping  Act,  1871  (34  &  35  Vict.  c.  110),  and  the 
Merchant  Shipping  Act,  1872  (35  &  36  Vict.  c.  73), 
and  the  stat.  36  &  37  Vict.  c.  85 ;  39  &  40  Viet 
c.  80 ;  43  &  44  Vict.  c.  18.  Ships  are  not  within  the 
Bills  of  Sale  Acts.  The  discussion  of  this  matter 
does  not  fall  within  the  scope  of  the  present  work. 

Choses  in  action  were  formerly  held  to  be  in- 
alienable. But  by  degrees,  an  assignment  of  a 
debt,  together  with  the  grant  of  a  power  of  attorney, 
was  held  to  authorise  the  assignee  to  sue  the  debtor 
in  his  own  name.  An  assignee  of  a  chose  in  action, 
suing  at  law,  brought  his  action  simply  in  his  as- 
signor's name,  tendering  to  the  assignor  an  indemnity; 
a  practice  which  still  holds  :  Turquand  v.  Fearony  4 
Q.  B.  D.  280.  An  assignee  of  an  equitable  chose 
in  action  was  entitled  to  sue  in  his  own  name  even 
though  he  held  no  power  of  attorney  from  his 
assignor;  but  if  the  chose  in  action  was  not 
equitable,  he  was  bound  to  join  his  assignor  as  a 
party.  The  title  of  the  assignee  is  not  complete 
until  notice  of  the  assignment  has  been  given  to 
the  debtor  :  Dearie  v.  Hall,  3  Russ.  1 ;  Be  Brighfs 
Trusts,  21  Beav.  430  (n). 

Under  the  Judicature  Act,  1873,  sect.  25  (6), 
any  absolute  assignment,  by  writing  under  the  hand 
of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only),  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  has  been 
given  to  the  person  against  whom  the  assignors 
claim   exists,   is  effectual   in   law,   and  gives  the 


(n)  Ab  to  shares,  see  SociiU  GenJhxUe  de  Farts  y.  ^^alker,  11 
App.  Ca.  20. 
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assignee  the  right  to  sue  without  the  assignor's  /*^^^ 
concurrence.  As  to  what  is  an  absolute  assignment  Property, 
within  the  meaning  of  the  section,  see  Nathnal 
Provincial  Bank  v.  Harle,  6  Q.  B.  D.  626;  Be 
Sutton's  Trusts,  12  Ch.  D.  175 ;  Southwell  v.  Scatter, 
49  L.  J.,  Q.  B.  356  ;  Burlington  v.  Hall,  12  Q.  B.  D. 
347;  Percival  v.  Dunn,  29  Ch.  D.  128;  Webb  v. 
Smith,  30  Ch.  D.  192 ;  as  to  assignment  of  monies 
not  yet  due,  see  Brier  v.  Bannister,  3  Q.  B.  D.  569  ; 
and  as  to  notice,  see  Walker  v.  Bradford  Old  Bank, 
12  Q.  B.  D.  511. 

It  must,  however,  be  observed  that  the  section 
does  not  alter  the  law  except  so  far  as  regards  pro- 
cedure, and  does  not  operate  to  make  that  an  assign- 
ment which  was  not  in  law  an  assignment  before : 
Schroeder  v.  The  Central  Bank,  24  W.  R.  710  ;  Be 
Hcycock's  Policy,  1  Ch.  D.  611;  Ex  parte  Culling, 

2  Ch.  D.  307 ;  Ex  parte  Theys,  22  Ch.  D.  122. 

Bills  of  exchange  and  promissory  notes  are  also  buu  of 
transferable  without  power  of  attorney :  see  stats,  exchange,  &c. 

3  &  4  Anne,  c.  9,  7  Anne,  c.  25 ;  and  so  are  also 
policies  of  life  assurance  (30  k  31  Vict.  c.  144)  : 
see  Curtivs  v.  Caledonian  Insurance  Co.,  19  Ch.  D. 
534,  and  policies  of  marine  assurance  (31  &  32  Vict. 
c.  86) :  see  Bellas  v.  Neptune  Marine  Insurance  Co., 
5  C.  P.  D.  84. 

Shares  in  joint  stock  companies  are  transferred  in  Sha^sand 
accordance  with  the  rules  of  the  particular  company,  "^^• 
and  the  transfer  is  registered  in  the  books  of  the 
company.  Share  warrants  are,  however,  transferred 
by  delivery.  Shares  are  not  within  the  17th  section 
of  the  Statute  of  Frauds :  Humble  v.  Mitchell^  1 1 
A.  &  E.  205  ;  Knight  v.  Barber,  16  M.  &  W.  66  ; 
Bowlby  V.  Bell,  3  C.  B.  284.  Special  regulations  are 
made  with  reference  to  identification  upon  a  sale  of 
shares  in  a  joint  stock  bank :  see  stat.  30  Vict.  c.  29. 

Stock  in  the  public  funds  is  now  practically  The  public 
nothing  more  than  a  right  to  receive  certain  per-  *^^' 
petual  annuities,  which  is  subject  to  the  right  of  the 
government  to  redeem  the  annuities  at  par.  The 
public  funds  comprise  several  difiPerent  denomina- 
tions, but  they  are  all  subject  to  the  same  legal 
incidents.     They  are  personal  property  (stat.  33  & 
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p^nia      ^^  ^^^*-  ^-  *^^'  ®-  ^)'  ^^^  *^®  transferable  only  by 

Property,     signature  in  the  books  at  the  Bank  of  England, 

either  by  the    transferee    personally,    or    by   his 

attorney  lawfully  thereunto  authorised  by  writing 

under  hand  and   seal,   attested  by  two   or  more 

credible  witnesses  (stat.  33  &  34  Vict.  c.  71,  s.  22). 

Equitable  The  legal  estate  in  stock  in  the  public  funds,  and 

rtJSiT&c!"      ^  shares  and  stock  of  joint-stock  companies  is  in 

the  registered  owner  thereof.     When  property  of 

this  nature  is  held  upon  trust,  the  cestui  qtie  trust 

may  assign  his  beneficial  interest  in  any  manner  he 

may  think  fit;   and  the  assignee,   if  he   becomes 

absolute  owner  under  his  transfer,  will  be  entitled  to 

call  for  a  transfer  from  the  trustee. 

5.  Op  a  Modern  Convbtance  by  Wat 

OF  Sale. 

Fonnai  parts  An  Ordinary  purchase  deed  is  a  very  simple 
of  ^a  pnichasc  jngtrument.  All  that  is  essential  to  its  validity  is 
that  it  should  indicate  with  sufficient  clearness  what 
is  the  date  of  the  deed,  who  is  the  grantor,  who  is 
the  grantee,  what  is  the  property  to  be  conveyed, 
and  what  is  the  estate  for  which  the  property  is  to 
be  conveyed.  Also,  in  the  case  of  freeholds,  the 
property  must  be  expressly  conveyed  to  the  use  of 
the  purchaser.  Moreover,  a  purchaser  being  en- 
titled, unless  his  right  is  restricted  by  special 
contract,  to  covenants  by  the  vendor  for  title, 
freedom  from  incumbrances,  and  further  assurance, 
a  purchase  deed  must  generally  contain  such  cove- 
nants either  expressly  or  by  impUcation.  In 
addition  to  these  particulars  it  is  necessary  under 
the  Stamp  Act,  m  order  that  there  may  be  no 
evasion  of  the  laws  relating  to  revenue,  that  the 
consideration  moving  the  grantor  in  making  the 
conveyance  should  be  truly  set  forth.  A  purchase 
deed  must  be  signed,  sealed,  and  delivered  by  the 
grantor  ;  the  execution  by  the  grantee  merely  shows 
his  assent  to  the  grant,  which  wiU  be  presumed  in 
the  absence  of  evidence  to  the  contrary :  Co.  Litt. 
230,  b.  It  is,  moreover,  advisable  that  the  execution 
by  the  grantor  should  be  attested  by  two  witnesses. 
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though  this  precaution  is  not  always  adopted  (w).  p^?2j2iL 
But  though  a  deed  would  no  doubt  be  valid,  and  Daoda. 
might  possibly  in  some  cases  be  sufficient,  which 
satisfied  these  several  conditions,  modem  purchase 
deeds  almost  invariably  contain  more  than  the  parti- 
culars which  are  indicated  above.  The  usual  form 
of  a  purchase  deed  is  an  indenture,  but  it  may  be 
a  deed  poll  (o). 

A  purchase  deed  usually  commences  with  an  in-  Partieo,  date, 
troduction  in  the  words  "  This  indenture,"  followed  "*^^**^  *^ 
by  a  statement  of  the  date.  A  deed  speaks  from  the 
date  of  its  delivery.  If  therefore  the  date  of  delivery 
is  not  the  same  as  that  set  forth  in  the  deed,  the 
latter  will  be  disregarded :  see  Jayne  v.  Hughes,  1 0 
Exch,  430,  andjpo5*,  p.  116.  The  names,  addresses, 
and  descriptions  of  the  parties  are  usually  stated  in 
deeds,  and,  though  a  formal  statement  of  them  may 
possibly  not  be  absolutely  essential,  the  practice  is 
so  obviously  convenient  and  is  sanctioned  by  usage 
of  so  long  a  period,  that  it  has  become  invariable. 
Recitals  may,  or  may  not  be  advisable  ;  they  are  not 
an  essential  part  of  a  deed.  After  the  recitals  (if  Testatun^  &c. 
any)  follow  the  words  of  the  testatum;  and  then 
come  the  statement  of  the  consideration,  the  receipt 
and  the  operative  words.  These  are  followed  by 
the  description  of  the  property,  usually  called  the 
parcels,  which  will  express  any  exceptions  or  reser- 

(«)  See  the  Common  Law  Procedure  Act,  1864  (17  k  18  Vict. 
c  125),  8.  26.  If  the  couveyance  is  in  exercise  of  a  power  requir- 
ing attestation,  the  terms  of  the  power  must  be  observed.  Two 
witnesses  will,  however,  be  sufficient  to  the  attestation  of  any  deed, 
though  a  greater  number  be  required  by  the  power :  see  stat.  22  & 
23  Vict  c.  35,  s.  12. 

(o)  The  following  would  be  a  perfectly  valid  form  of  conveyance 
of  freehold  land  to  any  extent : — 

[F«M/or],  of,  Ac,  in  consideration  of  £—  now  paid  to  him 
by  [purchaser],  of,  &c.,  ^ceipt  hereby  acknowledged),  as  bene- 
fidal  owner,  conveys  all  [describe  parcels],  to  hold  to  and  to  the 
xae  of  [purchaser],  in  fee  simple. 

Dated,  ko. 

Signed  sealed  and  deUvered    )  f^^„„^^,  ^^  y„^^  (L.  S.). 
m  the  presence  of  j  j\/ 

[Si^ature  of  Witnesses],  [Signature  of  Purchaser]  (L.  S.). 

The  description  of  the  parcels  might,  no  doubt,  have  to  be  stated 
at  some  length. 
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vations  which  may  be  intended  to  be  made  out  of 
the  property  to  be  conveyed. 

All  these  portions  of  a  deed  are  classed  together 
and  denominated  the  "premises" :  2  Bl.  Com.  298  ; 
Shep.  Touch.  5 ;  HideY.  Whistler ^  11  Rep.  51 ;  Co. 
Litt.  6  a.  The  proper  meaning  of  the  word  "  pre- 
mises "  is  "  all  that  has  gone  before "  :  but  this 
general  meaning  was,  as  regards  the  formal  Darts  of 
ieeds^  early  specialised  and  confined  to  all  those 
parts  which  precede  the  habendum^  or  in  deeds  of 
appointment  or  of  covenant,  and  other  deeds  which 
contain  no  habendum,  to  those  parts  which  precede 
and  include  the  operative  part.  The  popular  use 
of  the  term,  as  a  general  synonym  for  the  pro- 
perty conveyed  by  the  deed,  is  certainly  inac- 
curate ;  it  is,  however,  frequently  employed  by 
conveyancers  to  denote  the  property  comprised  in  the 
deed,  but  it  is  properly  so  employed  only  after  the 
parcels  have  been  fuUy  described,  and  merely  as  a 
compendious  mode  of  referring  to  the  property 
intended  to  be  conveyed  with  all  the  appurtenances 
and  appendages  specified  a^  intended  to  pass  with 
the  property. 

The  next  portion  of  the  deed  is  usually  the  hahen- 
dum,  the  function  of  which  is  to  Umit  the  estate  of 
the  grantee,  and  which  is  immediately  followed  by 
the  declaration  of  uses.  Formerly  the  covenants  for 
title  were  next  in  order ;  but  the  operation  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
whereby  statutory  covenants  for  title  are  impUed 
in  puroLe  deeSby  expre^ing  the  vendor  Jeon- 
vey  as  "  beneficial  owner,"  or  *'  as  trustee,"  &c.,  as 
the  case  may  require,  is  such  that  express  covenants 
for  title  are  now  generally  omitted ;  any  special 
covenants  and  provisions  that  may  be  necessary  wiU 
be  inserted  in  this  place,  aa  also  the  acknowledg- 
ment  of  right  to  production  and  undertaking  for 
safe  custody  of  any  deeds  retained  by  the  vendor ; 
and  the  deed  will  conclude  with  the  testimomum,  or 
witnessing  clause,  which  connects  the  body  of  the 
deed  with  the  signatures  and  ^eals  of  the  parties. 

A  deed  is  framed  in  such  a  manner  that  it  forms 
in  effect  one  continuous  sentence,  from  the  first  word 
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to  the  last ;  and  this  fact  shoiild  be  borne  in  mind  in     J?^*^" 
considering  the  form  in  which  the  clauses  composing       Deadi. 
a  deed  are  constructed. 


Deeds  which  are  indentures  {p)  conmience  with  indenturea. 
the  words  "  This  indenture,"  and  the  sentence  thus 
begun  continues  without  a  break  until  the  date  and 
parties  have  been  enumerated.  Then,  if  there  be 
any  recitals,  they  are  interjected  in  a  series  of 
parenthetical  clauses,  the  first  of  which  begins  with 
the  word  "whereas."  After  the  mention  of  the 
parties,  or  the  close  of  the  recitals,  as  the  case  may 
be,  the  main  sentence  is  resumed  by  the  words 
"  Now  this  indenture  witnesseth,"  and,  with  paren- 
theses containing  the  statement  of  the  consideration, 
and  the  receipt,  continues  in  orderly  course  to  the 
close  of  the  habendum ;  and  any  special  covenants 
or  provisoes  that  there  may  be,  are  added  on  to  the 
main  sentence  in  the  form  of  co-ordinate  sentences ; 
and  the  whole  finds  its  completion  in  the  witnessing 
clause,  which  is  united  to  the  preceding  sentences  by 


(jp)  ''  Indenture  "  is  a  term  of  art,  meaning  a  deed  which  is  in- 
dented. Originally,  when  a  deed  was  made  between  two  parties, 
it  was  usual  to  make  two  copies  of  the  deed  upon  the  same  roll  of 
parchment,  writing  some  word  across  the  parchment  between  the 
two  copies.  This  word  was  then  cut  through  in  a  waving  or  ''  in- 
dented "  line  ]  and  it  was  possible  to  determine  whether  the  deeds 
were,  as  they  professed  to  be,  copies  the  one  of  the  other,  by  the 
simple  process  of  applying  them  the  one  to  the  other  and  seeing 
whether  they  tallied  or  not.  When  there  was  only  one  party  to  a 
deed,  there  would,  as  a  matter  of  course,  be  no  need  for  more  than 
one  copy  of  it ;  and  the  indenting  the  parchment  would  not  be 
necessary,  so  that  the  parchment  would  be  cut  straight,  or  *' polled." 
Hence  arose  the  distinction  of  modem  times,  by  which  a  deed  to 
which  there  is  only  one  party  is  called  a  **  deed  poll,"  while  a  deed 
to  which  there  is  more  than  one  party  is  called  an  "  indenture." 

Formerly  it  appears  to  have  been  considered  necessary  that  a 
deed  which  purported  to  be  an  indenture  should  be  actually  in- 
dented; but  whatever  ground  there  may  have  been  for  that 
opinion  (and  it  appears  not  to  have  been  well  founded :  cf.  Co. 
litt  143,  b;  229,  a;  Frampion  v.  Styles,  Cro.  Eliz.  472;  5  Rep. 
20;  and  in  Bac.  Abr.  by  Gwill.  Leases  (E)  2)  was  taken  away 
by  the  Act  for  amending  the  Law  of  Real  Property  (8  &  9  Vict. 
c  106,  8.  5),  which  provides  that  a  deed  executed  after  the 
Ist  October,  1845,  purporting  to  bo  an  indenture,  shall  have  the 
effect  of  an  indenture,  though  not  actually  indented.  It  appears, 
therefore,  that  a  deed  which  is  intended  to  have  the  effect  of  an 
indenture,  should  be  stated  to  be  an  indenture. 


24 


PQRCHASE  DEEDS. 


Modem 

Pnrchaie 

Deedi. 


Deeds  poll. 


Punctuation. 


the  force  of  the  relative  pronoun  *'  whereof."  When 
a  deed  contains  more  than  one  testatum,  each  be- 
comes a  separate  sentence  co-ordinate  with  the  others. 

Deeds  poll  are  constructed  upon  the  same  prin- 
ciple, but  where  a  deed  poll  contains  no  recitals, 
the  sentence  is  commenced  with  the  words  '*  Know 
all  men  by  these  presents  that  I,  A.  B.,  of,  &c., 
do  hereby,"  and  flows  on  without  break  to  its 
conclusion;  while  a  deed  poll  in  which  there  are 
recitals  begins  with  the  words  "To  all  to  whom 
these  presents  shall  come  [the  grantor],  of,  &c.,  sends 
greeting."  Then  follow  the  parenthetical  clauses 
containing  the  recitals ;  and  the  main  sentence 
being  resumed  at  the  words  "Now  these  presents 
witness,"  is  continued  without  inteiTuption  to  its 
close,  in  the  same  way  as  in  an  indenture. 

It  must  be  observed  that  there  is  no  punctuation 
in  a  deed.  The  phraseology  of  a  draft  should  be  so 
arranged  as  to  render  punctuation  unnecessary.  In 
the  precedents  which  follow  these  remarks,  stops  are 
inserted  as  is  usual  in  printed  matter ;  but  in  a  draft 
they  should  always  be  omitted.  An  exception  is 
made  with  respect  to  the  marks  of  parenthesis, 
though  even  these  would  be  disregarded  if  they  were 
inserted  so  as  not  to  be  in  agreement  with  the 
sense ;  or  the  sense  may  be  supplied  if  from  the 
context  it  appear  necessary  :  Doe  d.  Willis  v.  Martin, 
21  T.  R  39;  Owen  v.  Smyth,  2  H.  Bl.  594; 
TunstaU  v.  Trappes,  3  Sim.  at  p.  312  ;  Rochfort  v. 
Fitzmaurice,  2  I)r.  &  W.  1  ;  Re  Denny's  Estate,  L. 
R  8  Eq.  427. 
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1.  Who  MAY  BE  Vendors. 

Generally.^ — Any  person  who  is  absolutely  en- 
titled to  any  property  or  to  any  interest  in  any 
property,  provided  that  he  be  under  no  disability, 
and  that  the  property  or  the  interest  therein  be  of 
a  saleable  description,  may  become  the  vendor  of 
such  property  or  interest. 

Similarly,  any  person  who  is  sui  Juris  and  not 
incapacitated  from  entering  into  a  contract,  may 
become  a  purchaser.  By  incapacity  must  be  imder- 
stood  not  only  absolute  incapacity,  whether  physical 
or  legal  to  sell  or  buy,  but  also  incapacity  arising 
out  of  the  relation  in  which  a  person  stands  either 
to  the  property  intended  to  be  sold  or  bought,  or  to 
the  person  with  whom  he  intends  to  deal. 

Thus  a  tenant  in  fee  can  sell  the  whole  estate  in 
fee  simple,  and  can,  within  the  limits  permitted  by 
the  law,  burden   the  land  with  any  restriction  (a) 
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(a)  See  judgment  of  Lord  Brougham^  C,  in  Keppell  v.  Bailey^ 
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^®"*y^*   which  he   may  think  proper.      And  the  absolute 
OeaeraUy.     owner  of  a  chattel  real  or  personal  may  deal  with 
it  at  his  pleasure. 

A  tenant  for  life  or  pur  autre  vie,  or  in  dower,  or 
by  the  curtesy  can  also  sell  the  estate  of  which  he 
or  she  is  possessed.  But  a  tenant  for  life  or  other 
owner  of  a  limited  estate,  whether  in  land  or  in 
chattels,  cannot,  except  in  the  exercise  of  a  power, 
either  express  or  statutory,  deal  with  the  corpus  of 
the  estate.  If  a  limited  owner,  except  in  exercise 
of  a  power,  purports  to  sell  the  fee  simple,  the  dis- 
position will  be  vahd  only  to  the  extent  of  the 
vendor's  estate,  and  will  not  bind  the  persons  en- 
titled in  remainder  expectant  on  the  determination 
of  that  estate.  The  same  principle  will  apply  if  a 
limited  owner  conveys  lancf  for  ^  estate  Ss  than 
the  fee  simple ;  so  if  a  tenant  for  life  conveys  land  to 
another  for  the  life  of  the  latter,  the  grantee  will 
acquire  onlv  an  estate  determinable  on  the  death  of 
such  one  of  the  parties,  the  grantor  and  grantee,  as 
shall  die  first.  A  grant  by  a  tenant  for  life  creates 
an  estate  pur  autre  vie^  and  may  be  made  to  the 
grantee  and  his  heirs,  in  quasi  tail,  or  for  life,  deter- 
minable in  any  case  on  the  death  of  the  grantor. 
This  question  will  be  more  fully  considered  later  in 
the  present  volume. 

The  proper  mode  of  creating  an  estate  tail  is,  as 
is  well-known,  to  grant  the  land  to  the  grantee  "  and 
the  heirs  of  his  body."  Formerly  such  a  grant  was 
termed  a  '*  conditional  gift,"  as  implying  a  condition 
that  if  the  grantee  should  die  without  issue,  or  upon 
subsequent  failure  of  his  issue,  the  land  would  revert 
to  the  donor :  2  Bl.  Com.  110.  As  early,  however, 
as  the  reign  of  Henry  the  Third  it  was  laid  down  by 
Bracton  that  the  heir  acquires  nothing  from  the 
gift  made  to  his  ancestor :  see  Bract,  lib.  3,  cap.  6, 
foL  17a.     And  thus  it  became  a  settled  rule  of  law 


As  to  estates 
tail 


2  My.  &  K.  517,  at  p.  635.  The  question  as  to  what  burdens  and 
restrictions  may  legally  be  imposed  upon  land  is,  of  oourse, 
distinct  from  the  question  how  far  a  restrictive  covenant  can  be 
enforced  against  assigns :  see  Tulk  v.  Moxhay^  2  Phill.  774 ; 
Haywood  v.  JSrunsivick  Building  Society^  8  Q.  B.  £>.  403 ;  and  see 
post,  pp.  288  et  seq. 
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that,  as  a  grant  to  a  man  and  his  heirs  enabled  him  ^®^^2^ 
to  convey  the  land  to  another  for  so  long  as  his  oenenoiy. 
heirs  should  continue  to  exist,  that  is,  for  ever,  so 
also  a  tenant  in  tail  was  inmiediately  upon  the  birth 
of  issue  entitled  to  convey  absolutely  the  fee  simple 
of  the  land,  and  so  bar  as  well  his  own  issue  of  their 
remainders,  as  ako  the  original  donor  of  his  right 
of  reverter. 

In   order  to  check  the   disintegration  of  feudal  1***"*®^^^ 
estates  caused  by  the  prevalence  of  this  doctrine,  tumainms. 
the  statute  De  Donis  ConditionaltbiLS  was  passed  in 
the  reign  of  Edward  the  First  (13  Ed.  1,  c.  1),  whereby 
it  was  provided  that  the  will  of  the  donor  accordin 
to  the  form  of  the  deed  of  gift  manifestly  expresse 
should  thenceforth  be  observed ;  and  thus  a  tenant  in 
tail  waa  deprived  of  his  power  of  alienating  the  land 
so  as  to  defeat  the  claims  of  his  issue  (if  any)  after  his 
death,  or  of  the  original  donor  on  failure  of  such  issue. 

This  statute  is  still  in  force,  so  that  an  unenrolled  Effect  of 

1  i  j*j.'i/  A         A.  X*      conveyance 

conveyance  by  a  tenant  m  tail  (except  a  tenant  m  i,y  teimt  i 
tail  in  possession  conveying  under  his  statutory  ***^ 
powers)  to  a  grantee  and  his  heirs  will  not  effectu- 
ally pass  to  the  latter  the  fee  simple  of  the  land 
nor  any  other  certain  estate  therein  extending 
beyond  the  life  of  the  tenant  in  tail,  the  grantor. 
The  effect  of  such  a  conveyance  would  seem  to 
be  to  pass  to  the  purchaser,  an  estate  in  fee  deter- 
nunalle  on  the  death  of  the  tenant  in  tail,  by 
the  entry  of  the  issue,  or  of  the  remainderman  or 
reversioner :  see  Sturgis  v.  Morse^  2  De  G.  P.  &  J. 
at  pp.  231,  232.  See  also  Seymours  Casey  2  Ld. 
Raym.  779,  782  (J). 


(6)  So  if  a  tenant  in  tail  by  exchange  give  a  fee  simple,  this  is 
good  until  it  be  avoided  by  the  issue  in  tail :  1  Co.  Litt.  51,  a. 
But  the  limitation  by  a  tenant  in  tail  (by  a  deed  not  in  conformity 
to  the  Stat.  3  &  4  WilL  4,  c.  74)  of  an  estate  to  commence  on  his 
oun  death  is  absolutely  void ;  and  his  estate  tail  continues  as 
before,  his  issue  having  a  title  paramount  performam  doni :  see 
Bedingfield^s  Case,  2  Rep.  52,  a ;  S.  C,  Cro.  Eliz.  895 ;  Machell  v. 
Clarhe,  2  Ld.  Raym.  779.  And  the  grant  of  a  rent  out  of  an  estate 
which  is  entailed  is  absolutely  void :   Walter  v.  Botdd,  Bulst.  32. 

The  observations  in  the  text  raise  a  point  of  some  practical  im- 
portance with  regard  to  the  consequences  of  an  omission  to  enrol 
within  the  prescribed  period  a  conveyance  by  a  tenant  in  tail.   The 
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^Jta^L^*       A  tenant  in  tail  may,  however,  by  means  of  a 
OeaeraUj.     disentailing  assurance  duly  enrolled  under  the  Fines 
DisentaiUng     ^^^  Recoveries  Act  (3  &  4  Will.  4  c.  74),  and  with 
aflsarances.      the  conscnt  of  the  protector  of  the  settlement  (if 
any)  bar  the  entail  and  acquire  the  fee  simple  of  the 
land,  which  he  may  afterwards  freely  dispose  of  by 
way  of  sale  or  otherwise  in  fee  simple.     This  sub- 
ject will  be  fully  considered  in  a  later  part  of  this 
volume,  in  treating  of  disentaiUng  assurances,  sub 
tit.  Settlements.     Some  remarks  are,  however,  here 
inserted  with  regard  to  sales  of  land  by  tenants  in 
tail  who  have  not  so  barred  their  estates  tail,  and 
acquired  the  fee  simple  in  their  lands. 
M^bytenant      Tenants  in   tail  in  possession  of  freeholds  may 
Se  Fi^s  and  generally  (c)  at  the  present  time  sell  and  convey  to 
Eecoveries       a  purchaser  the  fee  simple  of  the  land  by  means  of 
^•^  a  conveyance  purporting  to  pass  the  fee  simple  by 

the  appropriate  words,  provided  the  conveyance  be 
duly  enrolled  in  the  Chancery  Division  of  the  High 
Court  of  Justice  within  six  calendar  months  after 
its  execution  by  the  vendor.  The  enrolment  may 
be  made  either  by  the  vendor  or  the  purchaser.  If 
so  enrolled,  the  deed  will  take  effect  as  from  the 
time  of  its  execution,  except  as  against  persons 
having  no  notice  of  the  voidable  estate  so  created, 
and  claiming  for  valuable  consideration  under  an 
instrument  which,  though  executed  subsequently, 
is  enrolled  previously  to  the  conveyance  :  see  stat. 
3  &  4  Will.  4,  c.  74,  ss.  38,  41,  74 ;  see  also  Cattell 
V.  Correll,  4  Y.  &  C.  228. 

A  legal  tenant  in  tail  of  copyholds  may  dispose 
of  the  same  so  as  to  bar  the  entail  by  surrender ; 
and  an  equitable  tenant  in  tail  may  bar  the  entail 


effect  of  an  unenroUed  conveyance  being  not  to  create  a  "  base  fee  " 
within  the  meaning  of  the  Act  (see  sect.  1),  but  a  fee  determinable  by 
entry,  the  statutory  provision  as  to  enlargement  of  base  fees  would 
not  seem  to  apply  so  as  to  give  the  purchaser  the  benefit  of  any 
subsequent  assurance  or  event  vesting  in  the  tenant  in  tail  the  fee 
simple :  see  stat.  3  &  4  Will  4,  c.  74,  s.  39. 

(c)  The  tenants  in  tail  of  certain  estates  conferred  on  persons 
by  various  Acts  of  Parliament  as  rewards  for  public  services  are 
restrained  from  thus  alienating  such  estates,  as,  for  instance,  the 
Dukes  of  Marlborough  and  Wellington  and  the  Earl  of  Aber- 
gavenny :  see  post^  tit.  Sktilbmbnts. 
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either  by  surrender  or  by  deed.  Where  such  dis-  "Whomaybe 
position  is  by  deed,  the  deed  by  which  the  dis-  ^^^ 
position  is  effected  must  be  entered  on  the  Court 
Rolls  of  the  manor  within  six  months  after  its 
execution  :  see  sects.  50  and  53  of  the  Act ;  and  see 
Honytoood  v.  Foster,  30  Beav.  1  ;  Gibbons  v.  Snape^ 
1  De  G.  J.  &  S.  621  {d). 

If  there  be  a  protector  of  the  settlement  his  Consent  of 
consent  will  be  necessary  to  the  validity  of  a  con-  SSiemomt 
veyance  in  fee  simple  by  the  tenant  in  tail ;  other- 
wise the  purchaser  will  acquire  only  a  base  fee, 
barring  the  issue  in  tail,  but  not  those  claiming 
in  remainder  or  reversion :  see  sect.  1.  Such  con- 
sent may  be  given  either  by  the  same  assurance 
by  which  the  disposition  of  the  tenant  in  tail  is 
effected,  or  by  a  deed  distinct  from  the  assurance, 
to  be  executed  on  or  before  the  day  on  which  the 
assurance  is  executed  :  sect.  42.  Where  the  con- 
sent is  given  by  a  distinct  deed,  the  same  will  be 
void  unless  enrolled  with  or  before  the  assurance  : 
sect.  46.  In  the  case  of  copyholds  the  consent  of 
the  protector  to  bar  the  estate  tail  may  be  given  by 
deed  (whether  the  estate  be  leeal  or  equitable),  or, 
where  the  tenant  in  tail  surrenders,  by  the  protector 
in  person  to  the  person  taking  the  surrender.  Where 
the  consent  is  given  by  deed,  the  deed  must  either 
at  or  before  the  time  when  the  surrender  is  made 
be  executed  by  the  protector  and  produced  to  the 
lord  of  the  manor  or  his  steward  or  deputy-steward ; 
otherwise  the  consent  wiU  be  void.  And  the  lord 
or  steward  or  deputy- steward  is  to  indorse  on  the 
deed  of  consent  an  acknowledgment  of  its  produc- 
tion within  the  prescribed  time,  and  cause  the  deed, 
with  the  indorsement,  to  be  entered  on  the  Court 
Rolls  :  see  sect.  51  (e).    Where  the  protector's  consent 


{d)  Sect  53  applies  only  to  equitable  tenants  in  tail  of  lands 
held  by  copy  of  Court  Roll,  and  does  not  apparently  extend  to 
customary  freeholds :  Reg.  v.  Lord  of  the  Manor  of  Ingletony  8 
Dowl.  P.  C.  693 ;  Carlisle  v.  Toums,  2  B.  &  Ad.  585. 

{e)  It  will  be  prudent  for  the  purchaser  to  see  that  the  deed  of 
consent  is  entered  on  the  Court  Rolls  at  or  before  the  time  when 
his  conveyance  is  entered  thereon,  though  the  Act  contains  no 
expross  provision  on  this  point. 
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Who  ma  J  be 
Tendon — 
Generally. 

Sale  by  tenant 
in  tail  nnder 
Settled  Land 
Acts. 


Sale  by  co- 
ownem 


is  given  personally,  evidence  of  such  consent  is  to  be 
preserved  on  the  Court  Rolls,  as  provided  in  sect.  52. 

A  tenant  in  tail  may  also  convey  the  fee  simple 
without  any  necessity  for  the  conveyance  being 
enrolled  by  exercising  the  powers  of  sale  conferred 
on  Umited  owners  by  the  Settled  Land  Act,  1882, 
as  to  which  see  post,  p.  40  et  seq.  {/). 

Where  there  are  several  co-owners,  as  joint 
tenants,  co-parceners,  or  tenants  in  common,  the 
concurrence  of  all  is  of  course  necessary  to  effect  a 
sale  of  the  entirety  of  the  property;  but  each 
co-owner  may  effectually  dispose  of  his  or  her 
interest.  It  seems  that  a  contract  by  a  joint 
tenant  for  the  sale  of  his  interest  will  in  equity 
operate  so  as  to  sever  the  joint  tenancy,  and  destroy 
the  right  of  survivorship  as  between  the  purchaser 
and  the  other  co-owners,  and  thus  constitute  the 
former  a  tenant  in  common  of  the  undivided  aliquot 
share  purchased  :  Brown  v.  Batndle,  3  Ves.  256 ; 
Frewen  v.  Belfej  2  B.  C.  C.  220  ;  Kingsford  v.  Ball, 
2  Giff.  Ap.  1.  The  purchaser  of  an  imdivided 
share  of  land  wiU  succeed  to  the  position  of  his 
vendor  aa  regards  concurring  in,  and  right  to  com- 
pel  a  partition  :  as  to  which  see  anfe,  vol.  IV.,  tit. 
Partition. 


Sales  nnder 

expTess 

powers. 


Sales  under  Express  Powers  in   Settlements  and 
Wills.'] — It  has  long  been  usual  in  settlements  and 


(/)  It  may  be  remarked  that  if  a  tenant  in  tail  conyej  by  deed 
enrolled  so  as  to  bar  the  entail,  the  deed  will  operate  both  on  the 
land,  so  as  effectually  to  pass  the  fee  simple,  and  also  on  the 
purchase-money,  so  that  the  vendor  will  be  entitled  to  receive  the 
money  absolutely  for  his  own  benefit,  and  be  able  to  give  an 
effectual  receipt  for  the  same.  If,  however,  the  tenant  in  tail  sells 
and  conveys  under  his  statutory  powers  as  a  limited  owner,  the 
purchafie-money  must  be  paid  into  Court,  or  to  the  trustees  of  the 
settlement,  and  upon  their  receipt ;  and  in  either  case  the  money 
will  remain  subject  to  the  settlement,  so  that  the  vendor  must 
execute  a  disentailing  assurance  to  entitle  him  to  receive  the 
money  for  his  own  benefit. 

The  powers  of  the  Court  to  sell  settled  lands  upon  the  applica- 
tion of  limited  owners  under  the  Settled  Estates  Act,  1877 
(40  &  41  Vict.  c.  1 8),  are  now  seldom  put  in  force  :  see  as  to  these 
powers,  post,  p.  38. 
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wills  to  give  to  the  tenant  for  life,  or  to  the  trustees,  "^  Jjjjj^' 
powers  of  sale  over  the  settled  lands ;  and  such  Pow«n. 
powers  are  regarded  as  usual  and  proper  to  be  in- 
serted  in  all  settlements :  Hill  v.  Hilly  6  Sim.  136 ; 
Bedford  v.  Ahercorrij  1  My.  &  Cr.  312;  Tamer  v. 
Sargent,  17  Beav.  515  ;  JVise  v.  Piper,  13  Ch.  D. 
848.  Such  powers  are  frequently  subject  to  re- 
strictions requiring  the  consent  of  the  trustees,  or 
of  the  tenant  for  hfe,  as  the  case  may.  be,  as  a  con- 
dition of  their  effectual  exercise,  and  the  terms  of 
the  power  must  of  course  be  observed. 

The  donees  of  such  powers  aire  required  to  exer-  i>aty  of 
cise  reasonable  discretion  in  performing  their  duty  p^wTreof 
with  respect  to  them,  and  must  be  actuated  by  no  «^«- 
improper  motive,  and  if  they  do  not  act  reasonably 
they  may  be  held  liable  for  the  consequences  :  Mar- 
shall V.  Sladden,  4  De  G.  &  Sm.  468 ;  Turner  v. 
Harvey,  Jac.  178  ;  Ord  v.  Noel,  5  Mad.  440  ;  Pechel 
V.  Fowler,  2  Anst.  550.  Trustees  for  sale  are  of 
course  bound  to  sell,  so  far  as  their  judgment  goes, 
to  the  best  advantage  for  their  cestui  que  trust,  but 
they  are  only  bound  bond  fide  to  exercise  an  honest 
discretion :  Harper  v.  Hayes,  2  Giff.  210  ;  2  De  G. 
F.  &  J.  542  ;  JSelby  v.  Bowie,  4  Giff.  300  ;  Downes 
V.  Ghazebrooii,  3  Mer.  209  ;  Dance  v.  Goldingham^ 
L.  R  8  Ch.  902 ;  Dunn  v.  Flood,  28  Ch.  D.  586. 
And  see  further  as  to  sales  by  fiduciary  vendors, 
ante.  Vol.  II.,  Conditions  of  Sale,  pp.  729  et  seq. 

Where  a  power  of  sale  is  expressly  exercisable  in  Exercise  of 
the  discretion  of  trustees,  even  though  for  a  specified  ^IJSfLT'^ 
purpose,  a  purchaser  will  not  be  allowed  to  question  op^to 
the  discretion  of  the  trustees  as  to  the  propriety  of  ^^•"*°"- 
selling :  Lord  Rendlesham  v.  Meux,  14  Sim.  249. 

A  power  or  trust  to  raise  money  by  mortgage  Trust  to 
will  not  authorise  a  sale,  nor  has  the  Court  juns-  ^!^^^^ 
diction  in  such  a  case  to  order  a  sale,  even  though  authorize 
shown  to  be  more  beneficial  to  the  estate  :  Drake  v.  "*^®' 
Whitmcyre,  5  De  G.  &  S.  619. 

Under  a  trust  to  sell  property  which  is  subject  to  saie  of 
a  mortgage,  and  out  of  the  proceeds  to  pay  off  the  ^^^  ?[ 
mortgage,  and  pay  the  surplus  to  the  mortgagor,  the  ^  ^^^  ^"' 
trustees  may  sell  subject  to  the  mortgage :  Manser 
v.  Dix,  8  De  G.  M.  &  G.  703. 
Trustees  for  sale  are  bound  to  sell  with  all  reason-  Time  within 
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which  iflde 
mut  b6 


Power  for 
tnuteesfoT 
sale  to  mU 
by  anctioiiy 
Slo, 


Confinnation 
of  Sales  Act. 


able  speed;  but  the  Court  will  not  interfere  with 
a  bond  Jide  exercise  of  their  discretion  in  this  re- 
spect :  Hawkins  v.  Chappell,  1  Atk.  623  ;  Leckmeer 
V.  Earl  of  Carlisle,  3  P.  Wms.  215 ;  Walker  v.  Sliore, 
19  Ves.  391  ;  Greisley  v.  Lord  Chesterfield ,  13  Beav. 
294  ;  Vickers  v.  ScoU,  3  My.  &  K.  500 ;  Sculthorve 
V.  Tippery  L.  R  13  Eq.  232 ;  Turner  v.  Buck,  L.  R. 
18  Eq.  301.  Nor,  when  the  time  is  expressly 
limited  by  the  will  creating  the  trust,  will  the  Court 
of  necessity  hold  the  trustees  bound  to  execute  the 
trust  within  that  time  :  Pearce  v.  Gardner y  10  Ha. 
287 ;  and  compare  De  la  Salle  v.  Moorat,  L.  R.  11 
Eq.  8 ;  Edmunds  v.  Edmunds,  34  L.  T.  N.  S.  522. 
Even  where  the  power  is  discretionary  in  point  of 
time,  the  trustees  must  not  arbitrarily  postpone  the 
sale  so  as  to  vary  the  relative  rights  of  the  bene- 
ficiaries :  Walker  v.  Shore,  19  Ves.  at  p.  391 ;  see 
also  Hawkins  v.  Chappel,  1  Atk.  623.  When  the 
delay  has  been  unreasonable  or  improper,  the  trus- 
tees will  be  held  responsible  for  any  loss :  Cuff  v. 
Hall,  1  Jur.  N.  S.  972  ;  Devaynes  v.  Robinson,  24 
Beav.  86 ;  Fry  v.  Fry,  27  Beav.  144 ;  Stronghill  v. 
Anstey,  1  De  G.  M.  &  G.  635. 

By  sect.  35  (1)  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  trustees 
with  a  power  of  sale  may  sell  or  concur  in  selling 
all  or  any  part  of  the  property,  together  or  in  lots, 
by  public  auction  or  private  contract,  subject  to 
such  conditions  as  to  title  or  evidence  of  title,  or 
other  matter,  as  the  trustees  may  think  fit,  with 
power  to  vary  any  contract  for  sale,  and  to  buy  in  at 
any  auction,  or  to  rescind  any  contract  for  sale,  and 
to  resell  without  being  answerable  for  any  loss.  The 
power  of  sale  vested  in  trustees  under  Lord  Cran- 
worth's  Act  (23  &  24  Vict.  c.  145)  was  not  repealed 
by  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  but  is  now  repealed  by 
sect.  64  of  the  Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38). 

The  common  power  of  sale  in  settlements  was  held, 
in  the  case  of  Buckley  v.  Howell,  29  Beav.  546,  not 
to  authorise  the  sale  of  the  surface  apart  from  the 
minerals.  An  objection  taken  to  such  a  sale  was 
upheld,  on  the  ground  that  the  tenant  for  life,  being 
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not  impeachable  for  waste,  would,  in  the  event  of  *^|LJJJ|[J*' 
the  purchase  money  being  laid  out  in  the  purchase  powers, 
of  other  lands  containing  minerals,  be  benefited  to  a 
greater  degree  than  was  just.  The  judgment  in  this 
case  was  based  on  the  authority  of  Ckolmondeley  v. 
Paxton,  3  Bing.  207,  when  it  was  decided  that  trustees 
could  not  sell  the  surface  and  the  timber  apart  from 
one  another.  The  Confirmation  of  Sales  Act  (25  & 
26  Vict.  c.  108)  was  accordingly  passed,  under  which 
trustees  with  the  ordinary  power  of  sale  can,  with  the 
sanction  of  the  Court  obtained  in  a  summary  way  on 
petition,  effect  such  sales  so  far  as  regards  minerals. 

When  an  estate  is  devised  to  trustees  and  their  whether 
heirs  upon  trust  to  sell,  there  being  no  mention  of  of*^!5Seeg 
"assigns,"  it  was  held  by  Jessel,  M.  E..,  that  the  can  sell. 
trust  must  be  taken  to  be  annexed,  not  to  the  person 
of  the  trustees,  but  to  the  fee  simple  estate  given  to 
them,  and  that  the  devisees  of  trust  estates  of  the 
surviving  trustee  could  sell  and  make  a  good  title  : 
Osborne  to  Bowletty  13  Ch.  D.  774,  practically  over- 
ruling Cooke  V.  Craicford,  13  Sim.  91.  But  see  lie 
Morton  and  Hallett,  15  Ch.  D.  143,  in  which  Osborne 
to  Rowlett  was  doubted  by  James  and  Baga allay ^ 
L.JJ.;  so  that  the  question  as  to  whether  a  devisee 
of  trust  estates  in  such  a  case  can  sell  is  still  an 
open  one,  so  far  as  regards  cases  where  the  sur- 
viving trustee's  death  took  place  before  the  1st  of 
January,  1882.  But  by  sect.  30  of  the  Con- 
veyancing and  Law  of  Property  Act,  1881  (44  &  45 
Vict.  c.  41),  it  is  enacted,  as  regards  cases  of  death 
after  the  commencement  of  that  Act,  as  follows  : — 

(1.)  "  Where  an  estate  or  interest  of  inheritance,  or  limited  to  Devolution  of 

the  heir  as  special  occupant,  in  any  tenements  or  hereditaments,  *"^?*  *"'^ 
r  r      1  J  '   mortgage 

corporeal  or  incorporeal,  is  vested  on  any  trust,  or  by  way  of  mort-  estates  on 
gage,  in  any  person  solely,  the  same  shall,  on  his  death,  notwith-  death, 
standing  any  testamentary  disposition,  devolve  to  and  become 
vested  in  his  personal  representatives  or  representative  from  time 
to  time,  in  like  manner  as  if  the  same  were  a  chattel  real  vesting 
in.  them  or  him ;  and  accordingly  aU  the  like  powera,  for  one  only 
of  several  joint  personal  representatives,  as  well  as  for  a  single 
personal  representative,  and  for  all  the  personal  representatives 
together,  to  dispose  of  and  otherwise  deal  with  the  same,  shall 
bdoDg  to  the  deceased's  personal  representatives  or  representative 
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from  time  to  time,  with  all  the  like  incidents,  but  eubject  to  all 
the  like  rights,  equities,  and  obligations,  as  if  the  same  were  a 
chattel  real  vesting  in  them  or  him ;  and  for  the  purposes  of  this 
section,  the  personal  representatives,  for  the  time  being,  of  the 
deceased,  shall  be  deemed  in  law  his  heirs  and  assigns,  within  the 
meaning  of  all  trusts  and  powers. 

(2.)  "  Section  four  of  the  Vendor  and  Purchaser  Act,  1874,  and 
section  forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby 
repealed. 

(3.)  **  This  section,  including  the  repeals  therein,  applies  only  in 
cases  of  death  after  the  commencement  of  this  Act." 

The  effect  of  this  section  is  that  as  regards  a  sole 
trustee  dying  after  the  31st  of  December,  1881, 
where  there  is  a  trust  estate  vested  in  the  trustee, 
his  heirs  and  assigns,  or  heirs  simply,  the  trust  estate 
vests  in  his  personal  representative,  though  consisting 
of  freeholds  or  copyholds  (see  jRe  Hughes^  W.  N^ 
1884,  p.  53),  as  if  it  had  consisted  of  a  term  of  years. 
In  a  recent  Irish  case  it  was  held,  that  where  an 
estate  was  devised  to  trustees,  upon  trust  that  they 
or  the  survivor  of  them  should  sell,  the  heirs  not 
being  mentioned,  the  executors  of  the  surviving 
trustee  could  not  make  out  a  good  title  to  a  pur- 
chaser, notwithstanding  this  section  :  Re  Inglehy^  &c.j 
Insurance  Co.,  13  L.  R.,  Ir.  326.  It  would  seem 
that  in  any  case  a  devise  of  trust  estates  is  now 
rendered  unnecessary  and  inoperative,  and  that  the 
decisions  as  to  whether  devisees  of  trust  estates  can 
exercise  the  trust,  have  no  longer  any  application, 
except  as  regards  deaths  before  the  commencement 
of  the  Act.  See  also,  as  to  the  effect  of  this  section, 
lie  Pilling,  26  Ch.  D.  432. 

This  section  will-  apply  where  there  is  a  contract 
for  the  sale  of  land  and  the  vendor  has  died  pending 
completion,  the  title  having  been  accepted  by  the 
purchaser,  or  made  out  according  to  the  contract ; 
the  vendor  is  then  a  trustee  for  the  purchaser : 
Lysaght  v.  Edwards,  2  Ch.  D.  506  ;  and  his  personal 
representative  will  be  the  proper  person  to  convey. 


{g)  The  operation  of  this  enactment,  as  regards  the  deTolution 
of  mortgage  estates,  has  been  already  discussed :  see  ante,  tit. 
Mortgages,  YoL  III.,  pp.  922  et  seq,  and  pp.  963  et  seq. 
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In  connection  with  sect.  30  must  be  read  sect.  4    "^JJJJ*' 
of  the  same  Act,  which  enacts  that : —  Poweifc  _ 

(1.)  "  Where  at  the  death  of  any  person  there  is  subsisting  a  Completion 
contract  enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  ^Lf^^^JJ* 
fee  simple  or  other  freehold  interest,  descendible  to  his  heirs 
^neral,  in  any  land,  his  personal  representatives  shall,  by  virtue 
of  this  Act,  have  power  to  convey  the  land  for  all  the  estate  and 
interest  vested  in  him  at  his  death,  in  any  manner  proper  for  giving 
effect  to  the  contract 

(2.)  ''A  conveyance  made  under  this  section  shall  not  affect  the 
beneficial  rights  of  any  person  claiming  under  any  testamentary 
disposition  or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3.)  **  This  section  applies  only  in  cases  of  death  after  the  com* 
mencement  of  this  Act." 

Of  the  same  nature  aa  sales  by  trustees  are  sales  sales  by 
by  executors  and  others  under  common  law  powers  «*«^'**®"' 
in  wills,  or  under  a  power  with  an  interest  attached. 
It  seems  that  a  devise  to  the  executors  in  trust  to 
sell  will  vest  the  estate  in  them ;  but  that  a  devise 
that  the  executors  shall  sell,  or  that  the  lands  shall 
be  sold  by  the  executors,  will  give  them  only  a 
common  law  power :  see  Sug.  Pow.  Ill,  115  ;  Co. 
litt  113  a ;  Doe  v.  Shatter,  8  A.  &  E.  905  ;  JR.  v. 
Wilson,  9  Jur.  (N.  S.)  439.  And  executors  can 
also  sell  when  there  is  a  charge  of  debts  on  real 
estates,  and  in  such  cases  they  have  power  to  give  a 
discharge  for  the  purchase-money :  Forbes  v.  Peacock j 
1  PhilL  717  ;  EllioU  v.  Merryman,  2  Atk.  4  ;  8.  C, 
1  Wh.  &  TuA  L.  C.  51 ;  Stroughillv.  Anstey,  1  De  G. 
M.  &  G.  635  ;  Robinson  v.  Lowater,  5  De  G.  M. 
&  G.  272 ;  see  WiUiams  on  Executors,  ch.  xiii.,  s.  3. 
It  appears,  however,  that  this  power  is  merely 
equitable,  and  that  (independently  of  Lord  St.  Leo- 
nards' Act,  infra)  executors  selling  under  an  im- 
plied power  arising  from  a  charge  of  debts,  cannot 
pass  tiie  legal  estate :  Doe  d.  Jones  v.  HugheSf  6 
Exch.  223 ;  Kenrick  v.  Lord  Beauclerck,  3  B.  &  P. 
175  ;  Eidsforth  v.  Armstead,  2  K.  &  J.  334 ;  Wriglet/ 
V.  Sykes,  21  Beav.  337  ;  Shaw  v.  Borrer,  1  Keen, 
576  ;  Gosling  v.  Carter,  I  Coll.  644 ;  and  it  seems 
that  the  executors  can  compel  the  persons  in  whom 
the  l^al  estate  is  vested  to  concur  for  the  purpose 
of  passing  it :  Hodkinson  v.  Quinn,  1  J.  &  H.  303. 
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It  frequently  happens  that  land  is  charged  with 
the  payment  of  debts,  and  devised  to  trustees. 
When  this  is  the  case,  the  trustees  are  the  proper 
persons  to  sell,  iand  also  to  receive  and  apply  the 
purchase-money :  see  Shaw  v.  Borrer,  1  Keen,  559 ; 
Stroughill  v.  Aiistey,  1  De  G.  M.  &  G.  647  ;  Sabtn  v. 
Heape,  27  Beav.  553  ;  Colyer  v.  Finchj  5  H.  L.  C- 
905  ;  Hodhinson  v.  Quinn,  1  J.  &  H.  310.  A  pur- 
chaser from  devisees  in  trust  is  protected  from  the 
necessity  of  seeing  to  the  application  of  his  pur- 
chase-money, whether  the  trust  was  created  before 
or  after  the  commencement  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  :  see  sect.  36  of 
that  Act.  The  effect  of  a  charge  of  debts  is  per- 
manent, since  it  has  been  repeatedly  held  that  the 
fact  that  a  considerable  period  of  time  has  passed 
since  the  testator's  death,  does  not  affect  the  power 
to  sell :  Forbes  v.  Peacock j  1  Phill.  717  ;  Wingley  v. 
Syhes,  21  Beav.  337 ;  Sabin  v.  Heapcy  27  Beav. 
553;  Greeiham  v.  CoItoUy  34  Beav.  615;  JRe  Tan- 
(fueray-Willaume  db  Landau,  20  Ch.  D.  465  (i). 

In  addition  to  this  imphed  power  to  sell  under  a 
charge  of  debts,  it  is  enacted,  in  substance,  by  Lord 
St.  Leonards'  Act  (22  &  23  Vict.  c.  35,  s.  14),  that 
where  there  is  a  charge  of  debts,  or  of  a  legacy,  or 
any  specific  sum  of  money,  on  real  estate,  and  the 
estate  so  charged  is  devised  to  a  trustee  or  trustees 
for  the  whole  of  the  testator's  estate  or  interest 
therein,  and  there  is  no  express  provision  made  for 
raising  the  charge,  the  trustee  or  trustees  may,  not- 
withstanding any  express  trusts,  sell  the  estate  so 
charged.  Such  powers  are  by  sect.  15  extended  to 
those  in  whom  the  estate  vests  by  survivorship, 
descent,  or  devise,  or  to  any  successor  in  the  trustee- 
ship. By  sect.  16,  the  same  powers  are  given  to 
executors,  where  there  is  no  devise  in  trust  such  as 
that  required  by  sect.  14.     And  sect.  23  enacting 

(h)  See  these  sections  set  out  in  full,  ante,  sub  tit.  Mortoagbs, 
Vol.  III.,  p.  716. 

(t)  In  Be  Tanqueray'WUlaume  <{r  Landau^  at  p.  480,  Jezsel, 
M.  R,  laid  down  a  rule  that  a  purchaser  of  realty  from  executors 
in  whom  the  legal  estate  is  vested  is  not  bound  or  entitled  to  in- 
quire whether  debts  remain  unpaid  unless  twenty  years  have  elapsed 
since  the  testator's  death.  This  rule  does  not  apply  to  a  sale  of 
personalty  by  an  executor  :  see  Re  Whistler,  W.  N.  1887,  p.  120. 
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that  a  sale  under  the  Act  "  shall  operate  only  oh  *»^«»  ^^^^ 
the  estate  and  interest  whether  legal  or  equitable  of  ^^ 
the  testator,  and  shall  not  render  it  unnecessary  to 
get  in  any  outstanding  legal  estate y^  seems  impliedly 
to  empower  executors  to  pass  the  legal  estate  in 
realty  sold  by  them  under  this  Act :  see  Lewin  on 
Trusts,  p.  267.  The  power  of  sale  does  not  extend 
to  an  administrator :  lie  Clay  and  Tetley,  1 6  Ch.  D.  3. 

According  to  the  former  practice  in  framing  consent  of 
settlements  and  wills,  the  consent  of  the  tenant  for  ^^^^"^  ^^»* 
life  in  possession  was  usually  required  for  the  exer- 
cise by  the  trustees  of  a  power  of  sale  of  the  settled 
lands,  and  now  such  consent  is  by  statutory  enact- 
ment rendered  generally  necessary,  except  where 
there  is  a  trust  for  sale,  or  where  the  power  of  sale 
is  imperative  and  not  discretionary  :  see  post,  p.  54. 

A  tenant  for  life  who  has  a  power  to  consent  to  rurchase  by 
a  sale  or  to  a  purchase,  is  entitled  to  deal  with  the  iJi^'^om"^ 
trustees  of  the  settlement  under  which  he  is  tenant  trustees. 
for  life,  provided  he  deals  fairly  and  openly  with 
them.     Thus  he  can  purchase  from  the  trustees  the 
settled  property,  or  take  it  in  exchange  :  Howard  v. 
Du   Cane,   1   T.   &  R.   81 ;   Beavan  v.   Hahgood,   1 
J.  &  H.  222  ;  and  it  would  probably  be  held  that  he 
was  entitled  to  sell  his  own  property  to  the  trustees. 
It  is,  however,  incumbent  on  him  to  make  full  dis- 
closure to  them  of  any  thing  affecting  the  value  of 
the  property  about  to  be  dealt  with  :  Dicconson  v. 
Talbot,  L.  R.  6  Ch.  32. 

The  practi(5e  of  inserting  express  powers  of  sale 
in  settlements  and  wills  is,  generally  speaking,  ren- 
dered obsolete  by  the  statutory  enactments  presently 
to  be  considered,  giving  to  limited  owners  in  pos- 
session powers  of  sale  over  the  settled  lands. 

Sales   under  Statutory  Powers.^ — The  powers  of  statutory 
limited  owners,  and  other  owners  incapacitated  from  ^^^^  ^ttied 
dealing  with  their  property,  have  from  time  to  time  imids. 
been  largely  increased  by  Acts  of  Parliament.     The 
operation  of  these  Acts  has  either  been  directed  to 
a  general  enlargement  of  these  powers,  with  the  view 
of  enabling  such  persons  to  dispose  of  their  land  for 
any  purpose  for  which  such  disposition  may  be  de- 
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sirable,  or  it  has  been  confined  to  enabling  aliena- 
tions for  special  objects  and  under  particular  con- 
ditions. To  the  first  class  belong  the  Acts  dealings 
with  the  property  of  infants,  married  women,  and 
lunatics^  and  conferring  on  tenants  for  life  and  other 
limited  owners  powers  to  sell  settled  estates ;  to  the 
latter  the  Acts  enabling  sales  to  be  made  by  such 
persons  to  municipal  and  other  corporations,  or  to 
public  companies,  or  for  purposes  of  charity  and 
other  public  objects. 

Under  the  Leases  and  Sales  of  Settled  Estates 
Act  (40  &  41  Vict.  c.  18),  the  Court  had  power 
(sect.  16)  to  authorise  sales  of  settled  estates  or  the 
timber  (not  being  ornamental  timber)  growing- 
thereon ;  and  on  such  sales  (sect.  19)  the  minerals 
and  any  necessary  powers  for  working  them  may  be 
reserved.  And  under  this  Act  it  has  been  held  tha1> 
minerals  can  be  sold  separately  from  the  surface,  and 
compensation,  by  way  of  rent-charge,  reserved  in. 
respect  of  damage  done  to  the  surface  :  Re  LaWy  7 
Jur.  (N.  S.)  511  ;  Re  Mallins,  3  Giff.  125  ;  Re  Mil- 
ward^  s  Estate^  L.  R.  6  Eq.  248  ;  and  part  of  the  sur- 
face may  be  included  in  a  lease  of  minerals  :  Re 
Revely,  11  "W.  R.  744.  The  Court  is  also  empowered 
(sects.  20,  21,  and  22)  to  direct  the  laying  out  of 
part  of  the  settled  estate  for  streets,  roads,  paths, 
squares,  gardens,  and  sewers,  either  to  be  dedicated 
to  the  public  or  not ;  and  also  to  direct  the  carryings 
out  of  the  works  necessary,  and  the  execution  of  the 
deed  of  conveyance ;  and  such  conveyance  is  ta 
operate  as  if  the  settlement  had  contained  a  power 
for  the  person  or  persons  by  whom  it  is  executed,  to- 
effect  such  sale  or  dedication.  As  to  the  conditions 
under  which  the  Court  would  exercise  their  powers, 
see  Re  Hurle's  Settled  EstateSy  2  H.  &  M.  196  ;  Re 
Chamber's  Settled  Estates,  28  Beav.  633  ;  Re  Thomp- 
son,  Johns.  418  ;  Re  Morgan,  L.  R.  9  Eq.  587  ;  Eyre 
V.  Sanders,  7  W.  R.  366.  Thes^  sections  do  not  em- 
power the  Court  to  direct  the  carrying  out  of  drain- 
age for  agricultural  purposes.  The  powers  given  by 
them  have  reference  exclusively  to  the  development 
of  land  for  building  purposes  :  Poynder  v.  Cooh,  50 
L.  J.,  Ch.  753.     With  regard  to  the  mode  of  con- 
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Teyance,  see  Re  Eyre,  4  K.  &  J.  268 ;   Be  Hale,    ^f^^^ 

W.  K  1868,  p.  70.  Powers. 

It  is,  however,  necessary,  under  this  Act  (sect.  23), 
that  the  Court  should  be  put  in  motion,  by  petition 
in  a  summary  way,  by  some  person  entitled  to  the 
possession,  or  to  the  receipt  of  the  rents  and  profits 
for  a  term  of  years  determinable  on  his  death,  or  for 
an  estate  for  life  (J),  or  some  greater  estate,  or  the. 
assignee  of  such  person. 

By  sect.  24,  with  the  exception  hereafter  men- 
tioned, the  application  to  the  Court  must  be  made 
with  the  concurrence  or  consent  of  the  person  en- 
titled under  the  settlement  to  the  first  estate  in  tail 
if  of  full  age,  and  of  every  person  having  under  the 
settlement  any  beneficial  estate  or  interest  prior  to 
such  estate  tail,  and  also  all  trustees  having  any 
estate  or  interest  on  behalf  of  any  unborn  child  prior 
to  such  estate  tail ;  and  if  there  be  no  such  tenant 
in  tail,  then  with  the  concurrence  or  consent  of  all 
persons  in  existence  having  any  beneficial  estate  or 
interest  (k)  under  the  settlement,  and  also  all  trustees 
having  any  estate  or  interest  on  behalf  of  any  unborn 
child.  When  an  infant  is  tenant  in  tail  under  the 
settlement,  the  Court  has  power  under  sect.  25  to 
dispense  with  the  consent  of  persons  entitled  to 
estates  or  interests  subsequent  to  the  estate  tail  of 

(J)  Including  an  estate  durante  viduitate,  Williams  y.  WilHams, 
9  W.  R  888.  See  also  as  to  who  can  petition :  Grey  v.  Jenkins, 
26  Beav.  351;  Re  Potts,  L.  K  16  Eq.  631,  n.;  Re  Bcmghton, 
12  W.  R.  34;  Re  Hutchinsm,  U  W.  R.  473;  Re  Merry's 
EBtaU,  15  W.  R.  307;  Re  TurhutVs  Estate,  2  W.  R.  158;  Re 
Leggis  SeUled  Estates,  4  W.  R  20 ;  Rede  Tablets  Settled  Estates, 
11  W.  R.  936 ;  Re  Williams,  20  W.  R  967 ;  Re  Parry's  Will,  34 
Beav.  462 ;  Re  Wilkinson,  L.  R  9  Eq.  71 ;  Taylor  v.  Tayhr,  1 
Ch.  D.  430,  3  Ch.  D.  145. 

(k)  See  Re  Ives,  3  Ch.  D.  690,  where  the  property  was  to  be  sold 
on  the  death  of  the  tenant  for  life  and  divided  amongst  a  number 
of  persons  absolutely ;  it  was  held  that  the  concurrence  of  all  the 
beneficiaries  was  necessary.  The  persons  whose  consent  is  required 
are  persons  whose  consent  can  be  obtained ;  where  the  remainder- 
man was  unascertained  his  concurreiice  was  dispensed  with: 
Eeioley  v.  Carter,  L.  R.  4  Ch.  230;  Re  Strutt,  L.  R  16  Eq. 
629.  See  also  Re  Marquis  of  Cholmondeley,  W.  N.  1866,  p.  388 ; 
Re  Poet,  L.  R  16  Eq.  631  n. ;  Re  Spurway,  10  Ch.  D.  230.  And 
as  to  the  inability  of  trustees  to  concur  on  behalf  of  a  child  in 
existence,  see  Re  Ives,  3  Ch.  D.  690 ;  and  Re  Bendy,  4  Ch.  D.  879. 
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such  infant ;  and  where  the  concurrence  or  consent 
of  any  person  whose  concurrence  or  consent  is  re- 
quired by  the  Act  has  not  been  obtained,  notice 
fsect.  26)i  to  be  given  to  suchperson,  requiringhim 
to  notify  within  a  definite  time  whether  he  assents 
to  or  dissents  from  the  appUcation,  or  whether  he 
submits  his  rights  and  interests  to  be  dealt  with  by 
the  Court ;  and  if  he  fail  to  give  such  notification  he 
is  to  be  deemed  to  have  submitted  his  rights  and 
interests  to  be  dealt  with  by  the  Court.  By 
sect.  27  (Z),  the  Court  may  dispense  with  notice  under 
certain  circumstances;  and  by  sect.  28  the  Court 
may  make  an  order,  although  the  concurrence  or 
co/seot.of  .ny  person  whose^oneurrenoe  or  eon^nt 
is  required  shall  not  have  been  obtained  or  shall 
have  been  refused ;  but  the  Court,  in  arriving  at  a 
decision,  is  to  have  regard  to  the  number  of  consents 
and  dissents,  and  to  the  estates  or  interests  of  the 
consenting  or  dissenting  parties  respectively.  More- 
over, by  sect.  29,  the  Court  may  give  efiect  to  any 
petition,  saving  the  rights  of  non-consenting  parties. 

This  Act  was  framed  on  the  lines  of  the  settle- 
ments commonly  made  of  real  estate,  and  aimed  at 
supplementing  the  powers  of  the  trustees  of  the 
settlement,  the  Court  being  placed  in  the  position 
usually  occupied  by  them,  with  larger  powers.  But 
the  machinery  proved  somewhat  cumbrous  and  in- 
convenient in  practice,  and  the  legislature  accord- 
ingly passed  the  Settled  Land  Act,  1882,  which 
proceeds  upon  the  principle  of  giving  to  the  tenant 
for  hfe,  or  other  person  who  is  for  the  time  being 
beneficially  in  possession  of  the  estate,  as  large 
powers  of  dealing  with  the  estate  as  could  be  exer- 
cised by  an  absolute  owner,  at  the  same  time  taking 
precautions  to  secure  for  those  beneficially  interested 
in  succession  the  enjoyment  of  that  which  shall 
represent  the  settled  property  in  its  converted  state. 

Under  the  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  the  tenant  for  Ufe  is  empowered  at  his  own 
discretion  to   sell  the   settled   property,  with  the 


(l)  See  Be  Chamberlain,  23  W.  R.  852 ;  Re  Lewis,  24  W.  K.  103; 
He  Bylar,  24  W.  R.  949. 
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exception  of  the  principal  mansion  -  house  and  *ji!!-[JJ**' 
demesnes  and  heirlooms,  and  can  bind  his  successors  powen. 
by  his  contract,  without  any  reference  to  the  trustees 
beyond  a  notice  to  them  of  his  intention  to  sell. 
His  power  of  disposition  is  therefore,  with  the  excep- 
tions referred  to,  practically  unlimited.  The  pur- 
chase-money may  at  the  option  of  the  tenant  for  life 
be  paid  to  the  trustees  of  the  settlement  or  into 
Court,  and  is  to  be  invested  in  manner  prescribed  by 
the  Act ;  the  money  and  the  investments  represent- 
ing the  same  are  to  be  considered  as  land,  and  to 
devolve  and  go  to  the  persons  and  for  the  estates 
and  interests  as  the  land  sold  would  have  gone  under 
the  settlement. 

The   only  estates  which  are  allowed  to  remain  Exceptions 
outside    the    operation     of    the    Act     are     those  operetionV 
(sect.    58    (i.)  )  which  have   been   purchased   with  the  Act. 
money  provided  by  parliament  in  consideration  of 

{mblic  services,  lands  belonging  to  charities,  and 
ands  belonging  to  ecclesiastical  and  other  corpora- 
tions. As  regards  the  first  class,  it  is  to  be  noted 
that  the  Act  excludes  from  its  operation  only 
such  estates  as  have  been  purchased  by  parliament 
in  reward  for  public  services,  such  as  those  attached 
to  the  Dukedoms  of  Marlborough  and  Wellington, 
and  the  Earldom  of  Nelson  (m).  All  other  lands  in 
which  there  exist  estates  tail,  including  expressly 
those  granted  by  the  Crown,  which,  under  33  &  34 
Hen.  8,  c.  20,  were  notbarrable  against  the  Crown  or 
even  as  against  the  issue  in  tail  (see  Ex  paHe  the 
Earl  of  Abergavenny y  19  Beav.  153,  a  case  under 
the  Lands  Clauses  Consolidation  Acts),  are  now 
capable  of  being  dealt  with  by  the  tenant  for  life  or 
tenant  in  tail  to  all  intents  and  purposes  as  freely  as 
if  they  were  the  property  of  an  owner  in  fee. 

The  enactments  of  the  Settled  Land  Acts,  which 
deal  with  sales  by  limited  owners,  are  here  set  out 
and  considered  in  detail. 


(i»)  Compare  the  case  of  the  Earl  of  Abergavenny  v.  Brace,  L.  R. 
7  Ex.  145,  and  Davis  v.  Duke  of  Marlborough,  1  Swanst.  74  ;  and 
the  Acts  2  dc  3  Ph.  &  M.  c.  23 ;  5  Anne,  c.  3;  and  41  Geo.  3, 
c.  69 ;  42  Geo.  3,  c.  113 ;  and  54  Geo.  3,  c.  161. 
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By  sect.  3  of  the  Settled  Land  Act,  1882,  it  is 
enacted  as  follows : — 

"  A  tenant  for  life  (n) — 

"  (i.)  May  sell  the  settled  (o)  land,  or  any  part  thereof,  or  any 
easement,  right  or  privilege  of  any  kind,  over  or  in  re- 
lation to  the  same ;  and 

"  (il)  Where  the  settlement  (p)  comprises  a  manor,  may  sell  the 
seignory  (q)  of  any  freehold  land  within  the  manor,  or 


(n)  By  sect.  2  (5)  of  this  Act  the  term  *'  tenant  for  life  "  is  thus 
defined :  '^  The  person  who  is  for  the  time  being,  under  a  settle- 
ment, beneficially  entitled  to  possession  of  settled  land,  for  his  life, 
is  for  the  purposes  of  this  Act  the  tenant  for  life  of  that  land, 
and  the  tenant  for  life  under  that  settlement."  This  definition  of 
"  tenant  for  life  "  is  considered  in  a  former  volume  of  this  work : 
see  ante,  Vol.  III.,  sub  tit.  Leases,  pp.  29,  n.,  30,  n.  See  also 
sub  tit.  Settlements.  Becent  decisions  as  to  who  are  tenants  for 
life  within  the  meaning  of  the  Act,  or  who  are  entitled  to  the 
powers  of  a  tenant  for  life,  under  sect  58,  will  be  found  in  the 
cases  of  He  Morgan,  24  Ch.  D.  114;  Re  Janes,  24  Ch.  D.  683; 
26  Ch.  D.  736 ;  He  ffade*$  Settled  Estates^  26  Ch.  D.  428,  29 
Ch.  D.  78 ;  Re  Clitheroe  EstaU,  28  Ch.  D.  378 ;  31  Ch.  D. 
136  ;  Re  Paget' s  Settled  Estates,  30  Ch.  D.  161 ;  /?«  Atkinson, 
Atkinson  v.  Bruce,  30  Ch.  D.  606,  31  Ch.  D.  677 ;  Re  Hall  and 
Clark,  W.  N.  1886,  p.  66 ;  Re  Strangtoays,  34  Ch.  D.  423  ;  and  see 
also  sect.  8  of  the  Settled  Land  Act,  1884,  which  enacts  that  for 
the  purposes  of  the  Act  the  estate  of  a  tenant  by  the  curtesy  is  to 
be  deemed  an  estate  arising  under  a  settlement  made  by  his  wife. 

(o)  For  the  definition  of  "settled  land,"  see  ante^  YoL  III., 
p.  29,  n. 

(/>)  The  definition  of  "  settlement "  will  be  found  at  p.  29,  n.,  of 
Vol.  III. ;  and  see  Re  Knowles'  SetUed  Estates,  27  Ch.  D.  707. 

{q)  In  ancient  times  the  most  usual  form  of  alienation  of  land 
was  by  subinfeudation.  Where  an  owner  in  fee,  holding  either 
direct  from  the  Crown  or  under  a  mesne  lord,  wished  to  part  with 
a  portion  of  his  property,  he  would  convey  it  to  the  grantee  and 
his  heirs,  to  hold  of  himself  and  his  heirs  (fenendum  de  me  et  here- 
dibus  meis,  sibi  et  Jieredihus  suis),  reserving  certain  rents,  services, 
and  benefits,  the  right  to  which  constituted  a  lordship  or  seignory. 
The  principal  services  usually  reserved  by  ancient  deeds  of  grant 
were  homage  and  fealty  (of  which  the  former  was  abolished  by  12 
Chas.  2,  c.  24,  and  the  latter  has  become  obsolete),  and  suit  of  court, 
or  the  duty  of  the  tenant  to  attend  at  the  Court  holden  by  his  lord. 
Grants  are  not  uncommon  in  Ireland,  whereby  the  fee  is  parted 
with  in  consideration  of  the  reservation  of  a  fee  forin  or  other  rent, 
and  also  of  other  seignorial  rights  and  benefits,  e,g.,  sporting, 
timber,  minerals,  seaweed,  &c.  A  "  manor  "  is  constituted  by  the 
union  of  the  lordship  or  seignory  over  the  freeholds  granted  out 
(terrce  tenementales)  and  copyholds,  with  the  possession  of  the 
demesne  lands  (terrai  dominioales)  reserved  by  the  lord  for  his  own 
use  and  occupation :  Co.  Lit.  68  a ;  2  Bl.  Com.  63.     See  further 
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the  freehold  and  inheritance  of  any  copyhold  or  cus-    •*!•■  nnder 
ternary  land,  parcel  of  the  manor,  with  or  without  any       PowersT 


exception  or  reservation  of  all  or  any  mines  or  minerals, 
or  of  any  rights  or  powers  relative  to  mining  purposes  (r), 
so  as  in  every  such  case  to  effect  an  enfranchisement  (»).'' 

The  tenant  for  life  cannot  sell  unless  there  are  in 
existence  trustees  of  the  settlement  within  the  mean- 
ing of  the  Act,  because  he  must  give  notice  to 
trustees  of  the  settlement  under  sect.  45.  Where 
there  were  no  such  trustees,  the  tenant  for  life  was 
restrained  from  selling  until  they  were  appointed  : 
WheelwTigM  v.  Walker^  23  Ch.  D.  752.  See  as  to 
notice,  posty  p.  53. 

Sect.  4.  "  (1.)  Every  sale  shall  be  made  at  the  best  price  («)  that  Regulations. 

can  be  reasonably  obtained  {x),  respecting 

^(3.)  A  sale  may  be  made  in  one  lot  or  in  several  lots,  and 

cither  by  auction  or  by  private  contract. 
"  (4.)  On  a  sale  the  tenant  for  life  may  fix  reserve  biddings  and 

buy  in  at  an  auction. 
^  (5.)  A  sale,  exchange,  or  partition  may  be  made  subject  to  any 

stipulations  respecting  title,  or  evidence  of  title,  or  other 

things. 
(6.)  On  a  sale,  exchange,    or  partition,  any   restriction   or 

reservation  with  respect  to  building  on  or  other  uses  of 


as  to  the  nature  and  incidents  of  manors  and  seignories,  Cm. 
Dig.  L,  ppb  19 — 34;  Burton's  Compendium,  ch.  vi.,  p.  319. 

(r)  Ab  to  "  mining  purposes  *'  and  their  definitions,  see  ante, 
Vol.  III.,  p.  29,  n.  The  powers  usual  in  settlements  will  not 
authorise  a  sale  of  minerals  apart  from  the  surface  :  see  BucMey  v. 
Howell,  29  Beav.  546. 

(<)  The  remainder  of  this  section  relates  to  exchanges  and 
partitions. 

(<)  The  sub-sections  of  this  section,  other  than  those  here  set 
out,  relate  exclusively  to  enfranchisement,  exchange,  and  partition. 

(ii)  Thus,  when  a  tenant  for  life  proposed  to  sell  at  a  less  price 
than  the  remainderman  was  willing  to  give,  he  was  restrained : 
Whedtmght  v.  Walker,  31  W.  R  912 ;  W.  N.  1883,  p.  154.  But 
a  tenant  for  life  will  not  be  restrained  firom  selling  settled  lands 
on  merely  speculative  evidence  adduced  by  the  remainderman  of 
an  expected  future  increase  in  the  value  of  the  property :  Thomas 
v.  WtUiams,  24  Ch.  D.  568.  The  tenant  for  life  is,  by  sect.  53  of 
the  Act,  a  trustee  for  all  parties,  and  must,  in  exercising  his  statu- 
tory powers,  fulfil  his  obligations  in  that  character. 

{x)  The  omitted  sub-sections  relate  exclusively  to  exchanges, 
partxtionSy  and  enfranchisements. 


a 
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land,  or  with  respect  to  mines  and  minerals,  or  vith 
respect  to  or  for  the  purpose  of  the  more  beneficial 
working  thereof,  or  with  respect  to  any  other  thing, 
may  be  imposed  or  reserved  and  made  binding,  as  far 
as  the  law  permits,  by  covenant,  condition,  or  other- 
wise, on  the  tenant  for  life  and  the  settled  land,  or  any 
part  thereof,  or  on  the  other  party,  and  any  land  sold  or 
given  in  exchange  or  on  partition  to  him." 

Sect  5  (y).  '*  Where  on  a  sale,  exchange,  or  partition,  there  is 
an  incumbrance  affecting  land  sold  or  given  in  exchange 
or  on  partition,  the  tenant  for  life,  with  consent  of  the 
incumbrancer,  may  charge  that  incumbrance  on  any 
other  part  of  the  settled  land,  whether  already  charged 
therewith  or  not,  in  exoneration  of  the  part  sold  or  so 
given,  and,  by  conveyance  of  the  fee  simple,  or  other 
estate  or  interest  the  subject  of  the  settlement,  or  by 
creation  of  a  term  of  years  in  the  settled  land,  or  other- 
wise, make  provision  accordingly." 

Sect.  15.  "  Notwithstanding  anything  in  this  Act,  the  principal 
mansion-house  (a)  on  any  settled  land,  and  the  de- 
mesnes (h)  thereof,  and  other  lands  usually  occupied 


(y)  For  a  precedent  of  a  deed  by  a  tenant  for  life  under  the 
authority  of  this  section,  see  ante,  Vol.  III.,  tit.  Mortgages, 
p.  1039  and  note. 

(2)  The  term  **  park "  appears  only  in  this  marginal  note,  and 
in  the  heading  to  this  section.  In  the  case  of  Be  Venour's  Settled 
Estates,  2  Ch.  D.  525,  occurs  a  dictum  of  Sir  G,  Jessel,  M.R,  to 
the  efifect  that  marginal  notes  are  part  of  Acts  of  Parliament ;  but 
in  the  later  case  of  Att-Oen,  v.  Great  Eastern  Rail,  Co,,  11  Ch.  D. 
465,  some  remarks  tending  in  an  opposite  direction  were  made  by 
Bramwell  and  James,  L.JJ. ;  and  in  Sutton  v.  Sutton,  22  Ch.  D. 
511,  it  was  expressly  decided  that  the  marginal  notes  to  the 
sections  of  an  Act  of  Parliament  are  not  to  be  taken  as  part  of 
the  Act;  and  the  dictum  in  Re  Venours  Settled  Estates  was 
corrected.  It  follows  that  in  this  instance  the  word  ''park" 
cannot  be  read  into  this  section ;  and  that  the  restriction  upon 
the  powers  of  the  tenant  for  life  contained  in  the  section  applies 
strictly  to  the  mansion-house  and  the  demesnes,  and  other  lands 
usually  occupied  therewith  :  see  ante.  Vol.  I.,  p.  415,  n. 

(a)  " Mansion*house "  is,  according  to  Wharton*s  Law  Lex., 
merely  the  equivalent  of  a  dwelling-house. 

(6)  ''  Demesnes  *'  technically  are  those  parts  of  the  lands  of  a 
manor  which  a  lord  has  not  granted  to  other  persons,  as  his 
tenants,  but  which  he  has  reserved  for  his  own  use  and  occupation  : 
Wharton's  Law  Lex. ;  Att,-Gen,  v.  Parsons,  2  Cr.  <&  J.  279 ;  Co. 
Cop.  s.  14.  Here  the  terms  would  seem  to  include  all  that  is 
usually  meant  by  ''park"  and  pleasure  grounds :  see  a$Ue,  VoL  I., 
I  415,  n. 
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therewith,  shall  not  be  sold  or  leased  by  the  tenant  for  Bales  under 

life,  without  the  consent  of  the  trustees  of  the  settle-  PoweriT 
ment  or  an  order  of  the  Court." 


In  the  case  of  Re  Brovm's  Willy  27  Ch.  D.  179,  Saieof^ 
the  Court  held  that  the  facts  that  the  tenant  for  life  hou/c°&c. 
was  unable,  owing  to  ill-health,  to  reside  in  the 
mansion-house,  and  that,  inasmuch  as  the  estate  was 
in  proximity  to  a  large  town,  the  bulk  of  the  estate 
could  not  be  sold  advantageously  without  the  man- 
sion-house and  the  adjoining:  lands,  were  sufficient  to 
warrant  the  Court  in  granW  an  order  for  the  sale 
of  the  mansion-house  and  adjoining  lands,  under 
sect.  15  of  the  Act.  Having  regard  to  the  restric- 
tion imiposed  by  sect.  1 5  it  would  not  seem  to  be 
safe  for  a  purchaser  of  any  settled  land  on  which 
there  is  a  residence  of  any  description,  and  which 
does  not  form  part  of  a  larger  estate,  on  the  unsold 
part  whereof  there  is  a  residence  which  is  unques- 
tionably the  "  principal  mansion-house,"  to  take  a 
convey^ance  from  the  tenant  for  life  alone,  without 
requiring  the  consent  of  the  trustees,  or  an  order  of 
the  Court.  In  the  case  of  lie  Hazles  Settled  Estates^ 
26  Ch.  D.  428  (affirmed  on  appeal,  29  Ch.  D.  78), 
one  of  the  questions  submitted  to  the  Court  was 
whether  it  was  proper  that  the  trustees  of  a  will 
should  assent  to  the  grant  of  a  lease  of  a  public- 
house  by  a  beneficiary ;  but  the  point  whether  such 
assent  was  necessary  was  not  considered,  it  being 
held  that  the  beneficiary  was  not  a  "  tenant  for  life  " 
within  the  meaning  of  the  Act. 

A  restriction,  similar  to  that  placed  by  sect.  15  Heirlooms. 
on  the  sale  of  the  mansion-house  and  demesnes,  is  by 
sect.  37  attached  to  heirlooms.     That  section  enacts 
that — 

^(1.)  Where  personal  chattels  are  settled  on  trust  so  as  to 
devolve  with  land  until  a  tenant  in  tail  hy  purchase  is 
bom  or  attains  the  age  of  twenty-one  years,  or  so  as 
otherwise  to  vest  in  some  person  becoming  entitled  to 
an  estate  of  freehold  of  inheritance  in  the  land,  a  tenant 
for  life  of  the  laud  may  sell  the  chattels  or  any  of 
them. 

"(2.)  The  money  arising  by  the  sale  shall  be  capital  money 
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arising  ander  this  Act,  and  shall  be  paid,  inTested,  or 
applied  and  otherwise  dealt  with  in  like  manner  in  all 
respects  as  by  this  Act  directed  with  req^ect  to  other 
capital  money  arising  under  this  Act,  or  may  be  invested 
in  the  porchase  of  other  chattels,  of  the  same  or  any 
other  natoze,  which,  when  purchased,  shall  be  settled 
and  held  on  the  same  trusts,  and  shall  deTolve  in  the 
same  manner  as  the  chattels  sold. 
^  (3.)  A  sale  or  purchase  of  chattels  tmder  this  section  shall  not 
be  made  without  an  order  of  the  Court" 

When  chattels  are  settled  (c),  either  by  deed  or 
will,  upon  trusts  corresponding  to,  or  by  reference  to 
trusts  of  settled  realty,  they  are  termed  heirlooms. 
The  question  as  to  when  heirlooms  vest  absolutely 
in  any  of  the  persons  entitled  under  the  settlement 
is  often  one  of  difficulty.  But  in  all  cases  the  inten- 
tion is  to  render  the  chattels  for  a  longer  or  shorter 
period  inalienable.  Under  sect.  37,  heirlooms  can 
now,  under  prescribed  restrictions,  be  sold.  In  the 
case  oi  Fane  v.  Fane^  2  Ch.  D.  711,  it  was  held  that 
the  Court  had  jurisdiction  to  order  a  sale  of  heirlooms 
apart  from  the  settled  land,  for  the  purpose  of  paying 
off  mortgages ;  and  that  even  though  infants  were 
interested  the  Court  would,  upon  the  instance  of  the 
tenant  for  Ufe,  and  upon  being  satisfied  that  it  would 
be  for  the  benefit  of  all  parties  interested,  order  a 
sale  to  be  made.  In  D'Et/ncourt  v.  Gregory ^  3  Ch. 
D.  635,  it  was  held  that  something  more  than  the 
mere  benefit  to  be  derived  by  the  parties  entitled 
would  be  necessary  to  give  the  Court  jurisdiction  to 


(c)  The  following  cases  may  be  referred  to  upon  the  subject  of 
heirlooms  and  the  construction  of  trusts  of  chattels  to  correspond 
with  limitations  of  real  estate  :  Scarsdale  y.  Curton^  2  J.  &  H.  40 ; 
Stratford  v.  Powell,  1  B.  <&  B.  1 ;  Foley  v.  Bumell,  1  Br,  C.  C. 
284  ;  Taughan  v.  Burslem^  3  Bro.  C.  G.  106 ;  Doncaxter  v.  Don- 
easier,  3  K.  <Ss  J.  26  ;  Re  Johnson's  TrusU,  L.  R.  2  Eq.  716; 
UEyivoofuxt  V.  Gregory,  L.  R.  3  Eq.  382 ;  Gliristie  v.  Gosling,  L.  R. 
1  H.  L.  279  ;  Shelley  v.  Shelley,  L.  R.  6  Eq.  540  ;  SaekmUe-  Wtst 
Y.  Holmesdale,  L.  R.  4  H.  L.  543 ;  Harrington  v.  Harrington,  L.  R. 
5  H.  L.  87 ;  MarteUi  y.  HoUotDay,  L.  R.  5  H.  L.  532 ;  Rawlinson 
Y.  Bawlinson,  3  Ch.  D.  302 ;  Re  Viscount  Exmovth,  JSxmouth  y. 
Praed,  23  Ch.  D.  158;  Re  CressweO,  Parian  v.  Cresswell,  24 
Ch.  D.  103  ;  Re  Johnston,  Cockerell  v.  Earl  of  Essex,  26  Ch.  D. 
538;  Re  Marquis  of  Bute,  BuU  v.  Ryder,  27  Ch.  D.  196. 
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sell-  Under  the  Settled  Land  Act,  1882,  the  Court  "jJ^iSS' 
has  already  ordered  sales  of  heirlooms  in  the  follow-  powwpi. 
ing  cases:  Re  Brown's  Willy  27  Ch.  D.  179;  i2e 
HaugMon  Estate^  30  Ch.  D.  102 ;  Re  Sir  J.  Rivett- 
Camacs  Will,  30  Ch.  D.  136;  Re  Dvke  of  MarU 
horougJis  Settlement,  Dvke  of  Marlborough  v.  Marjori- 
hanks,  32  Ch.  D.  1. 

The  Court,  in  one  case,  declined  to  make  an  order 
consenting  to  the  sale  of  a  mansion-house  under 
sect.  15,  unless  at  the  same  time  some  direction  was 
made  as  to  the  disposal  of  the  heirlooms.  The 
summons  in  the  case  was  then  amended,  and  the 
Court  made  an  order  for  the  sale  of  the  mansion- 
house  and  also  of  the  heirlooms,  leave  being  given 
to  the  tenant  for  life  to  bid  at  the  sale  of  the  heir- 
looms :  Re  Browns  Will,  27  Ch.  D.  179. 

In  the  same  case  it  was  held  that  the  trustees 
who  w^ere  before  the  Court,  sufficiently  represented 
the  interests  of  the  children  of  the  tenant  for 
life,  to  whom  the  settlement  limited  equitable  re- 
mainders in  strict  settlement  upon  the  life  estate. 
And  in  the  case  of  Re  Duke  of  Marlborough's 
Settlement,  Dvke  of  Marlborough  v.  Marforibanks, 
32  Ch.  I).  1,  it  was  held  that  when  heirlooms 
are  sold  by  the  tenant  for  Ufe  with  the  sanction  of 
the  Court,  and  the  proceeds  appUed  in  the  discharge 
of  incumbrances  affecting  the  inheritance  of  the 
settled  land^  there  was  no  necessity  to  keep  such 
incumbrances  on  foot  for  the  benefit  of  the  infant 
remainderman,  in  whom  the  heirlooms  would,  if 
unsold,  vest  absolutely  on  his  attaining  the  age  of 
twenty-one. 

By  sect.  1 6  (d)  of  the  Act  it  is  provided  that  a  Dedication  for 
tenant  for  life  may,  upon  making  a  sale  or  grant  for  ^^^  °^^ 
building  purposes,  dedicate  or  cause  to  be  dedicated 
to  public  use  or  to  the  use  of  residents  on  the  estate, 
streets,  roads,  squares,  gardens,  &c. ;  and  may  carry 
out  such  dedication  by  vesting  the  land  dedicated 
in  trustees,  or  in  a  company  or  in  a  public  body,  or 

(d)  See  this  soction  set  out  in  full,  ante^  sub  tit.  Lbases, 
VoL  III.,  p.  37. 
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Separate 
dealings  with 
surface  and 
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or  without 
way-leaves. 


by  executing  and  (if  necessary)  enrolling  (e)  a  deed 
declaring  the  mode,  terms,  and  conditions  of  the 
appropriation,  the  manner  of  enjoyment,  and  the 
nature  and  extent  of  the  privileges  and  conveniences 
granted.  Prior  to  this  Act  a  dedication  by  a  lease- 
holder  or  tenant  for  life  would  have  had  no  validity 
as  against  his  reversioner  or  successor  in  title :  Wood 
V.  Veal,  5  B.  &  Al.  454 ;  Harper  v.  Charlesworth,  4 
B.  &  C.  591. 

Sect.  17  (set  out  ante,  Vol.  III.  p.  38)  provides 
that  upon  a  sale  of  land,  the  mines  and  minerals,  or 
any  part  thereof  may  be  excepted  or  reserved  ;  and, 
conversely,  the  mines  and  minerals  or  any  part 
thereof  may  be  sold  separately  from  the  surface. 
In  either  case  any  powers  of  working,  any  way- 
leaves  or  rights  of  way,  water  and  drainage,  and 
any  other  powers,  easements,  rights  and  privileges 
Avhich  may  be  desirable  for  the  proper  working  of 
mines  may  be  granted  or  reserved  as  the  case  may 
be ;  and  any  powers,  easements  or  rights  so  granted 
or  reserved,  may  be  so  granted  or  reserved  over  the 
settled  land  or  any  part  thereof  or  any  other  land. 
Formerly  there  was  a  difficulty  in  granting  ease- 
ments under  settlements,  as  they  could  not  be 
limited  by  way  of  use ;  and  it  was  essential  to  the 
existence  of  an  easement  that  it  should  be  connected 
with  a  dominant  tenement :  Rangeley  v.  Midland 
Rail.  Co.^  L.  R.  3  Ch.  306.  Easements  may, 
however,  now  be  created  by  a  grant  to  uses : 
see  sect.  62  of  the  Conveyancing  and  Law  of 
Property  Act,  1881.  As  to  the  powers  of  trus- 
tees  with  the  usual  powers   of  sale   to  sell  land 


Enrolment  of 
conyejances 
of  land  for 
public  pur- 
poses. 


{e)  A  conveyance  of  land  to  trustees  for  a  public  purpose  is  of 
the  nature  of  a  charitable  conveyance,  ard  will  be  required  to  bo 
enrolled  pursuant  to  the  stat.  9  Geo.  2,  c.  36 ;  see  Jarm.  Wills, 
208.  But  a  conveyance  to  a  local  authority  empowered  by  statuto 
to  take  land  will  not  require  enrolment.  A  simple  dedication  to 
the  public  differs  from  a  conveyance  in  that  in  the  former  case  the 
freehold  in  the  soil  remains  in  the  landowner :  Be  l*ratt,  24  L.  J. 
M.  C.  113.  A  dedication  will,  therefore,  not  require  enrolment, 
as  it  operates  merely  as  evidence  of  the  transaction  :  see  Wolsten- 
holme  and  Turner,  Settled  Land  Acts^  2nd  ed.,  p.  30. 
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and  minerals  apart :  see  the  Confirmation  of  Sales    "JjJJ^^ 
Act  (25  &  26  Vict.  c.  108),  and  ante,  p.  32.  Powen. 

By  sect.  19  the  tenant  for  life  of  an  undivided 
share  may  concur  with  any  other  person  in  exer- 
cising the  powers  given  by  the  Act.  The  section 
is  as  follows  : — 

Sect  19.  "  Where  the  settled  land  comprises  an  undivided  share  Concnrrence 
in  land,  or,  under  the  settlement,  the  settled  land  has  come  to  be  p^^^n  as  to 
held  in  undivided  shares,  the  tenant  for  life  of  an  undivided  share  undivided 
may  join  or  concur,  in  any  manner  and  to  any  extent  necessary  or 
proper  for  any  purpose  of  this  Act,  with  any  person  entitled  to  or 
having  power  or  right  of  disposition  of  or  over  another  undivided 
share." 

By  sect.  20  provision  is  made  for  enabling  the  Conveyance 
tenant  for  life  to  complete  the  sale  of  land,  or  ^^^1^^^^^ 
of  easements,  or  other  dealing  with  the  settled  purchaser, 
property  by  conveying  or  creating  the  same  "  by 
deed  for  the  estate  or  interest  the  subject  of  the 
settlement,  or  for  any  less  estate  or  interest  to 
the  uses  and  in  the  manner  requisite  for  giving  eflfect 
to  the  sale  "  or  other  dealing  (/).  The  conveyance 
by  the  tenant  for  life,  even  though  his  estate  be 
merely  equitable,  will  pass  to  the  purchaser  the 
legal  estate  (unless  outstanding  in  mortgagees 
or  otherwise  independently  of  the  settlement) 
in  the  lands  sold;  and  the  concurrence  of  the 
trustees  or  of  any  other  persons  interested  under 
the  settlement  will  in  no  case  be  necessary  to  give 
effect  to  the  conveyance  {g).  This  power  of  the 
tenant  for  life  is  paramount  to  all  the  limitations, 
powers  and  provisions  of  the  settlement ;  and  con- 
sequently his  conveyance  will  (like  a  revocation  of 
uses  and  re-appointment  under  an  express  power  of 
sale  in  a  settlement)  override  any  attempted  sale  of 
the  land  by  the  remainderman,  who  can  give  to  the 

(/)  See  this  section  set  out  in  full,  anUy  Vol.  III.,  p.  38. 

{g)  Where  the  sale  comprises  a  mansion-house  and  demesnes, 
the  consent  is  necessary  unless  an  order  of  Court  is  obtained :  see 
anUy  p.  44  ;  and  such  consent  will  be  most  conveniently  testified 
by  making  the  trustees  parties  for  the  purpose  of  so  doing.  And 
it  is  the  practice  generally  to  make  the  trustees  parties  for  the 
purpose  of  acknowledging  the  receipt  of  the  purchase-money, 
except  where  the  money  is  paid  into  Court 

B. — VOL.    v.  E 
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Bato^der  purchaser  from  him  no  higher  right  than  he  possesses 
Powns.  himself,  t.e.  a  right,  subject  to  the  tenant  for  life's 
interest,  to  the  "  capital  moneys  arising  under  the 
Act "  representing  the  proceeds  of  the  sale ;  and 
this  rule  holds  good  even  when  the  remainderman 
has  sold  before  the  passing  of  the  Act :  Wheehmght 
V.  Walker,  23  Ch.  D.  752.  The  conveyance  does  not, 
however,  operate  merely  as  a  revocation  of  uses  and 
re-appointment,  but  passes  the  common  law  estate 
in  freeholds  and  leaseholds,  and  the  right  of  ad- 
mittance to  copyholds. 
CopyhoidB  With  regard  to  copyholds  or  customary  land  it 

SS^Sd^™*^  is  provided  that  it  shall  be  sufl&cient  for  the  deed  of 

conveyance  to  be  entered  on  the  Court  Rolls,  and 
the  purchaser,  on  pa3anent  of  the  customary  fines, 
fees,  and  other  dues  and  payments,  shall  be  admitted 
accordingly.  The  rule  hitherto  has  been  that  copy- 
holds are  vested  in  a  purchaser  by  the  surrender  of 
the  vendor,  generally  made  pursuant  to  a  covenajit 
for  surrender  contamed  in  the  deed  of  sale  (see 
Noel  V.  Weston^  6  Madd.  50),  and  that  it  is  this  sur- 
render which  entitles  the  purchaser  to  complete  his 
title  by  admittance.  But  the  effect  of  this  provision 
seems  to  be  to  dispense  with  the  necessity  of  a 
surrender  in  the  case  of  a  sale  of,  or  other  dealing 
with,  settled  copyholds  under  this  Act. 
Appointment  It  is  to  be  oDsorved  that  the  trustees  of  a  settle- 
«  trosteea.      ^gj^^  qj.  ^^^  jj^^j  j^q^  necessarily  be  the  "  trustees 

of  the  settlement"  within  the  meaning  of  the 
Settled  Land  Act,  1882.  The  definition  of  trustees 
of  the  settlement  for  the  purposes  of  the  Act  runs 
as  follows : — 

Sect.  2.  *'  (8.)  The  persons,  if  any,  who  are  for  the  time  being, 
under  a  settlement,  trustees  with  power  of  sale  of  settled 
land,  or  with  power  of  consent  to  or  approval  of  the 
exercise  of  such  a  power  of  sale,  or  if  under  i^  settlement 
there  are  no  such  trustees,  then  the  persons,  if  any,  for 
the  time  being,  who  are  by  the  settlement  declaied  to 
be  trustees  thereof  for  purposes  of  this  Act,  are  for  pur- 
poses of  this  Act  trustees  for  the  settlement." 

It  will  be  noticed  that  trustees  in  the  ordinary 
sense  are  *'  trustees  of  the  settlement "  within  the 
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meaniBg  of  the  Act  only  when  they  have  powers  of   ^SjJ!,S5^ 
sale  or  of  consent  or  approval  of  a  sale  of  the  settled      Powers, 
land,  or  if  they  be  declared  by  the  settlement  under 
which  they  hold  to  be  trustees  for  the  purposes  of 
the  Act      Trustees  with  power  of  sale  with  the 
consent  of  another  are  witldn  the  definition :   Con- 
stable V.  Constable^  32  Ch.  D.  233 ;  but  the  power 
of  sale  must  be  a  presently  existing  power,  not  a 
power  to  arise  at  a  future  time  :    Wheelwright  v. 
Walker,  23  Ch.  D.  752.     Whether  the  power  of 
sale  must,  in  order  to  bring  the  trustees  within  the 
definition,  be  a  power  of  sale  of  the  "  settled  land 
proposed  to  be  sold  "  seems  somewhat  doubtful.     It 
has  been  held  by  Bacon^  Y.-C,  in  chambers  that 
this  is  the  true  interpretation  (h)  ;  but  in  Constable 
V.  Constable,  32  Ch.  D.  233,  it  was  held  that  al- 
though the  settlement  did  not  authorise  the  sale 
of  heirlooms,  the  trustees  with  power  of  sale  under 
the  settlement,  were  trustees  of  tiie  settlement  for  the 
purposes  of  sect.  37  of  the  Act :  and  see  He  Dvke  of 
Newcastle's  Settled  Estates,  24  Ch.  D.  129.     Where 
the  trustees  of  a  settlement  or  will  do  not  come 
within  this  definition,  or  wherever  (unless  other- 
wise  directed  by  the  settlement)  there  are   fewer 
than  two  trustees,  trustees  for  the  purposes  of  the  Act 
must  be  appointed.     Whenever  it  is  thus  necessary 
or  it  has  become  expedient  for  the  purposes  of  the 
Act  that  new  trustees  of  the  settlement  should  be 
appointed,  the  Court  may  (by  sect.  38  (l)  )  appoint 
fit  persons  to  be  trustees  under  the  settlement  for 
the  purposes  of  the  Act.     The  tenant  for  Ufe  or 
any  person  interested  in  the  settled  land  under  the 
settlement    may  apply  to  have    the    appointment 
made ;  or  in  the  case  of  an  infant,  the  appUcation 
may  be  made  by  his  testamentary  or  other  guardian, 
or  by  his  next  friend. 

Capital  money  arising  under  the  Act  (sect.   39)  Tmstees' 
must  not  be  paid  to   fewer  than  two  persons  as  '^^^^^P^- 
trustees    of   a    settlement    unless    the    settlement 
authorises  the  receipt  of  capital  trust  money  under 

(A)  See  Settled  Land  Acts,  2nd  ed,  Wolstenholme  and  Turner, 
p.  U. 
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■^|J™J*^  the  settlement  by  one  trustee.  As  to  what  is  a 
Powers,  sufficient  authorisation  within  this  section  see  Re 
Oamett-Orme  and  Hargreaves^  Contract^  25  Ch.  D. 
595.  The  receipt  in  writing  of  the  trustees  of  a 
settlement,  or  where  one  trustee  is  empowered  to 
act,  of  one  trustee,  or  of  the  personal  representa- 
tive of  the  last  surviving  or  continuing  trustee,  is  to 
be  an  effectual  discharge  to  the  payer  (sect.  40). 

In  Re  Harrops  Trusts,  24  Ch.  I).  717,  the  Court 
appointed  new  trustees  where,  under  a  will,  the  trus- 
tees had  no  power  of  sale.  See  also  Re  WrinMs 
Trusts,  24  Ch.  D.  662.  But  in  Re  Gamdt-Omie 
and  Hargreaves^  Contract,  supra,  the  Court  held 
that  no  appointment  by  the  Court  was  neces- 
sary, as  the  trustee  under  one  settlement  had  an 
express  power  of  sale,  and  under  the  other  settle- 
ment an  implied  power  of  sale.  It  may  be  argued 
from  this  case  that  trustees  who  have  a  power  of 
sale  impUed  from  a  charge  of  debts  under  Lord  St. 
Leonards*  Act  (see  ante,  p.  36),  would  be  trustees 
within  the  meanmg  of  the  Act. 

With  regard  to  the  persons  whom  the  Court  will 
appoint  to  be  trustees  of  the  settlement,  it  must 
be  remembered  that  the  trustees  are  to  be  appointed 
for  the  protection  of  the  remainderman.  The  tenant 
for  life  himself  is  therefore  not  a  fit  person  to  be 
appointed :  Re  Harrops  Trusts,  24  Ch.  D.  717 ; 
nor  is  his  solicitor  a  fit  person,  because  his  pro- 
fessional position  renders  him  unsuitable  JTor  an 
office  the  duties  of  which  require  him  to  check  the 
proceedings  of  the  tenant  for  Ufe :  Wheelvyright  v. 
Walker,  23  Ch.  D.  752 ;  Re  Kemp's  Settled  Estate, 
24  Ch.  D.  485  (t). 

Nor  will  the  Court,  in  general,  appoint  as  trustees 
of  a  settlement  for  the  purposes  of  the  Act,  two 
persons  who  are  near  relations  to  each  other. 
There  ought  to  be  two  independent  trustees  :  Re 
Knowles'    Settled   Estate,    27    Ch.   D.    707.      See 


(f)  In  Re  Kemp^  the  solicitor  was  actually  a  trustee  originally 
appointed  by  the  testator,  but  without  the  power  of  sale  necessary 
to  constitute  him  a  '*  trustee  of  the  settlement "  within  the  mean- 
ing of  the  Act 
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ftirther  as  to  the  appointment  of  trustees,  antCj    ^^J^^ 
VoL  II.  pp.  1  et  sea.  PowmL 

By  section  45  (k)  a,  tenant  for  life  who  intends  to  ^^^^7to 
sell  or  deal  with  the  settled  estate  must  give  notice  tnuteea. 
of  his  intention  to  the  trustees,  but  a  person  dealing 
in  good  faith  with  the  tenant  for  life  is  not  con- 
cerned to  inquire  respecting  the  giving  of  any  such 
notice  as  is  required  by  the  section.  It  was  decided 
in  the  case  of  lie  Bay's  Settled  Estates,  35  Ch.  D. 
464,  that  this  section  imported  not  a  general  notice 
of  an  intention  to  deal  with  the  estate,  but  a 
specific  notice  of  the  particular  sale  or  lease  contem- 
plated by  the  tenant  for  life.  But  by  sect.  5  of  the 
Settled  Land  Act,  1884  (47  &  48  Vict.  c.  18),  it 
was  enacted  that — 

''(1.)  The  notice  required  by  section  forty-five  of  the  Act  of 
1882  of  intention  to  make  a  sale,  exchange,  partition, 
or  lease,  may  be  notice  of  a  general  intention  in  that 

behalf  (0. 

"  (2.)  The  tenant  for  life  is,  upon  request  by  a  trustee  of  the 
settlement^  to  furnish  to  him  such  particulars  and  in- 
formation as  may  reasonably  be  required  by  him  from 
time  to  time  with  reference  to  sales,  exchanges,  parti- 
tions, or  leases  effected,  or  in  progress,  or  immediately 
intended. 

"  (3.)  Any  trustee,  by  writing  under  his  hand,  may  waive  notice 
either  in  any  particular  case,  or  generally,  and  may 
accept  less  than  one  month's  notice. 

^*  (4.)  This  section  applies  to  a  notice  given  before,  as  well  as  to 
a  notice  given  after,  the  passing  of  this  Act 

"  (5.)  Provided  that  a  notice,  to  the  sufficiency  of  which  objec- 
tion has  been  taken  before  the  passing  of  this  Act,  is 
not  made  sufficient  by  virtue  of  this  Act." 

By  sect.  56  (2)  it  was  enacted  that — 

'*  In  case  of  conflict  between  the  provisions  of  a  settlement  and  Consent  of 
the  provisions  of  this  Act,  relative  to  any  matter  in  respect  whereof  J??**^^  *** 

!k)  See  the  section  fully  set  out,  ante,  Vol.  III.,  p.  40. 
f)  Sub-sect.  (1)  applies  only  to  sales,  exchanges,  partitions,  and 
leases :  it  is  therefore  still  necessary  that  a  notice  of  an  intention 
to  mortgage  or  charge  should  be  specifia  See  further  as  to  notices 
to  trustees  of  settlements  under  the  Settled  Land  Acts,  ante^  tit. 
NowoBs,  VoL  IV.,  pp.  115,  116. 
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BalM  under  the  tenant  for  life  ezeroisee  or  contracts  or  intends  to  exercise  any 
^owmT      power  under  this  Act,  the  provisions  of  this  Act  shall  prevail ;  and, 

accordingly,  notwithstanding  anything  in  the  settlement,  the  con- 
sent of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  necessary 
to  the  exercise  by  the  trustees  of  the  settlement  or  other  person 
of  any  power  conferred  by  the  settlement  exerciseable  for  any 
purpose  provided  for  in  this  Act." 

The  object  of  the  section  appears  to  be  to  prevent 
any  conflict  arising  from  the  simultaneous  exercise 
by  the  trustees  of  their  powers  vested  in  them,  and 
in  iixe  settlement,  and  by  the  tenant  for  life  of  the 
powers  given  him  by  the  Act. 

This  section  operates  to  maie  it  necessary  for 
trustees  who,  under  a  trust  to  sell  or  an  imperative 
power,  had  no  option,  to  obtain  the  consent  of  the 
•  tenant  for  Ufe,  since  settlements  of  this  nature  are 
by  sect.  63  brought  within  the  operation  of  the  Act; 
and  accordingly,  by  the  Settled  Land  Act,  1884 
(47  &  48  Vict.  c.  18),  sect.  6,  it  is  enacted  that  in 
the  case  of  a  settlement  within  section  63  of  the  Act 
of  1882,  no  consents  other  than  those  required  by 
the  settlement  itself  shall  be  necessary  to  the  valid 
exercise  by  the  trustees  or  any  other  person,  of  any 
trusts  or  powers  under  the  Act.  By  sect.  7  of  the 
same  Act  it  is  jproyided  that  the  powers  given  by 
sect.  63  of  the  principal  Act  are  to  be  exercised  only 
by  the  leave  of  the  Court,  and  by  the  person  to 
whom  such  leave  is  given.  This  provision  wiU 
prevent  any  conflicting  exercise  of  powers. 

A  settlement  upon  an  absolute  trust  for  sale  is  not 
subject  to  the  provisions  of  sect.  63  of  the  Act,  if 
there  be  no  person,  who  by  the  terms  of  the  settle- 
ment itself  (as  distinguished  from  ihe  settlement  as 
modified  by  the  Act)  is  entitled  to  the  income  of  the 
money  arising  from  the  sale,  or  from  the  land  until 
sale,  for  his  life,  or  any  other  limited  period  :  He 
Earle  v.  Webster's  Contract,  24  Ch.  D.  144 ;  Taylor 
V.  Pmcia,  25  Ch.  D.  646. 
Oapitia  money  Consideration  money  receivable  on  a  sale,  whether 
^/*  ®  in  the  form  of  a  limip  sum  or  a  rent-charge,  is 
clearly  included  in  the  definition  (sect.  2  (9) )  of 
capital  money  arising  under  the  Act,  which  is 
described  as  '*  capital  money  arising  under  this  Act, 
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and  receivable  for  the  trusts  and  purposes  of  the    ^SjJJ,^^ 
settlement."  Powen. 

The  consideration  money  upon  a  sale  under  the  Payment  of 
Settled  Land  Acts  is  payable  to  the  trustees  of  a  conmdaratioxi 
settlement  or  into  Court,  under  the  22nd  section  of  settled  lin/ 
the  Act  of  1882.     The  section^  so  far  as  material,  is  -^^t. 
as  follows : — 

Sect  22.  ''(1.)  Capital  money  arisicg  under  this  Aot  shall,  in  R^gnlatdons 

order  to  its  being  invested  or  applied  as  aforesaid,  be  ™»P«5™^ 

**  in  vestment. 

paid  either  to  the  trustees  of  the  settlement  or  into 
Court,  at  the  option  of  the  tenant  for  life,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under  the  dis- 
cretion of  the  Court,  as  the  case  may  be,  accordingly. 

''  (2.)  The  investment  or  other  application  by  the  trustees  shall 
be  made  according  to  the  direction  of  the  tenant  for  life, 
and  in  default  thereof,  according  to  the  discretion  of  the 
trustees,  but  in  the  last-mentioned  case  subject  to  any 
consent  required  or  directions  given  by  the  settlement 
with  respect  to  the  investment  or  other  application  by 
the  trustees  of  trust  money  of  the  settlement,  and  any 
investment  shall  be  made  in  the  names  or  under  the 
control  of  the  trustees. 

"  (3.)  The  investment  or  other  application  under  the  direction 
of  the  Court  shall  be  made  on  the  application  of  the 
tenant  for  life,  or  of  the  trustees. 

'*  (4.)  Any  investment  or  other  application  shall  not  during 
the  life  of  the  tenant  for  life  be  altered  without  his 
consent." 

The  tenant  for  life  is  empowered  by  sect.  31  (1)  contracts  for 
to  enter  into  a  contract  to  do  any  act  for  carrying  ■*!«• 
into  effect  any  of  the  purposes  of  the  Act ;  and  the 
section  further  enacts  that — 

"  (2.)  Every  contract  shall  be  binding  on  and  shall  enure  for  the 
benefit  of  the  settled  land,  and  shall  be  enforceable 
against  and  by  eveiy  successor  in  title  for  the  time 
being  of  the  tenant  for  life,  and  may  be  carried  into 
effect  by  any  such  successor;  but  so  that  it  may  be 
varied  or  rescinded  by  any  such  successor,  in  the  like 
case  and  manner,  if  any,  as  if  it  had  been  made  by 
himself." 

Under  these  enactments  a  purchaser  dealing  with 
the  tenant  for  life  is  as  secure  as  regards  the  per- 
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formance  of  his  contract  as  if  he  were  dealing  with 
an  absolute  owner ;  for  the  contract  of  the  tenant 
for  life  binds  all  those  who  take  in  succession  after 
him,  and  every  successor  will  be  bound  to  carry  the 
contract  into  effect. 

The  Act  of  1882  also  contains  the  following  pro- 
vision for  the  general  protection  of  purchasers,  &c., 
from  tenants  for  life  under  the  Act : — 

Sect.  54.  "  On  a  sale,  exchange,  partition,  lease,  mortgage,  or 
chai*ge,  a  purchaser,  lessee,  mortgagee,  or  other  person  dealing  in 
good  faith  with  a  tenant  for  life  shall,  as  against  all  parties  entitled 
under  the  settlement,  be  conclusively  taken  to  have  given  the  best 
price,  consideration,  or  rent,  as  the  case  may  require,  that  could 
reasonably  be  obtained  by  the  tenant  for  life,  and  to  have  com- 
plied with  all  the  requisitions  of  this  Acf 

This  protection  is  important  as  preventing  the 
remainderman  (except  where  there  has  been  fraud 
on  the  part  of  the  purchasers)  from  following  the 
estate  in  the  purchaser's  hands,  as  having  been 
improperly  sold  and  conveyed.  As  to  foUowinj 
specific  property  into  the  hands  of  purchasers  an< 
others,  see  Lewin  on  Trusts,  ch.  xxx.,  pp.  857  et  seq. 

When  the  tenant  for  life,  or  a  person  having  the 
powers  of  a  tenant  for  life  under  the  Act,  is  an 
infant,  sect.  60  (m)  provides  that  his  powers  may  be 
exercised  on  his  behalf  by  the  trustees  of  the  settle- 
ment, or,  if  there  be  none,  by  such  person  and  in 
such  manner  as  the  Court  shall  direct :  see  ^05^,  p.  69. 

Section  61  (n)  enacts  that  where  a  married  woman, 
who,  if  unmarried,  would  have  been  a  tenant  for 
life,  or  have  had  the  powers  of  a  tenant  for  life,  is 
entitled  for  her  separate  use,  or  as  a,  feme  sole,  under 
a  settlement,  or  under  any  statute,  shall,  without 
her  husband,  have  the  powers  of  a  tenant  for  life. 
But  if  she  be  not  so  entitled,  she  and  her  husband 
together  are  to  have  the  powers  of  a  tenant  for  life. 
A  married  woman's  powers  under  the  Act  are  not 
restricted  by  a  restraint  on  anticipation  :  see  sub- 
sect.  (6)  of  the  section  ;  but  inasmuch  as  the  capital 


i 


m)  This  section  is  set  out  at  length,  ante^  Vol.  III.,  p.  64. 
n)  See  the  section  set  out,  ante,  YoL  III.,  p.  68. 
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monies  arising  from  any  sale  of  the  settled  land    ^jiJJ^jS^ 
becomes  subject  to  the  trusts  of  the  settlement  (see      powen. 
sect.    22    (5)  ),   the   restraint    on   anticipation  will 
attach  to  the  interest  of  the  married  woman  in  the 
income  arising  from  any  investment  of  the  purchase- 
money. 

In  the  case  of  a  lunatic,  so  found  by  inquisition,  Lunatic. 
who  is  a  tenant  for  life,  or  has  the  powers  of  a 
tenant  for  life  under  the  Act,  it  is  provided  by 
sect.  62,  that  the  committee  of  his  estate,  under 
the  order  of  the  Lord  Chancellor,  or  other  person 
entrusted  by  virtue  of  the  sign  manual  with  the  care  . 
of  lunatics,  may  exercise  the  powers  of  a  tenant  for 
life  under  the  Act.  If  an  infant  be  a  lunatic,  the 
ordinary  jurisdiction  of  the  Court  over  its  ward  is 
not  thereby  ousted :  Re  Arrowsmith,  6  W.  R.  742 ; 
Beall  V.  Smith,  L.  R.,  9  Ch.  85 ;  Re  Edwards j 
10  Ch.  D.  605 ;  and  perhaps  on  the  same  principle 
the  Court  would,  if  there  were  no  trustees  of  the 
settlement,  appoint  a  person  to  exercise  the  powers 
of  an  infant  tenant  for  life  who  happened  to  be  of 
unsound  mind.  The  committee  of  the  lunatic's 
estate  must  obtain  the  authority  of  the  Court  of 
Lunacy  before  he  can  give  valid  notices  under 
sect.  45  :  Re  Ray's  Settled  Estates,  25  Ch.  D.  464. 

Limited  owners  are  also  empowered  to  sell  for  statutory 
various  specific  purposes  by  a  number  of  statutes.  ^^forffDedai 
Thus  such  owners  (including  lunatics  and  infants)  purposea. 
may  sell  their  lands — 

(1.)  Under  the  provisions  of  the  Commons  In- 
closure  Acts  (o)  to  enable  them  to  meet  the  expenses 
of  inclosure. 

(2.)  Under  the  Land  Tax  Redemption  Acts  (jp), 
for  the  purpose  of  discharging  their  estates  from 
land  tax. 


(o)  6  &  7  WilL  4,  a  115;  8  <k  9  Vict.  c.  118;  9  &  10  Vict, 
c  70 ;  9  &  10  Vict  c.  101 ;  10  &  11  Vict.  c.  38 ;  12  <fc  13  Vict 
c.  100  ;  13  &  14  Vict  c.  31 ;  19  &  20  Vict  c.  9 ;  10  &  11  Vict 
c  111  ;  11  ife  12  Vict  c.  99 ;  12  &  13  Vict  c.  83 ;  15  <fe  16  Vict 
c.  79 ;  17  &  18  Vict  c.  97 ;  20  &  21  Vict  c.  31 ;  22  &  23  Vict 
c.  43. 

^(p)  38  Geo.  3,  c.  60 ;  42  Geo.  3,  c.  116 ;  54  Geo.  3,  cc.  70, 173; 
57  Geo.  3,  c.  100;  1  &  2  Vict.  o.  57 ;  16  &  17  Vict  cc.  74,  117. 
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•j^JJJ**^        (3.)  Under  acts  (q)  empowering  the  Secretary  of 
Pow«n.      State  for  War  to  purchase  land  for  the  defence  of 
the  reahn. 

(4.)  Under  the  acts  empowering  limited  owners 
to  give  or  sell  land  for  purposes  of  a  charitable  or 
pubUc  nature,   for    sites    for  schools  (r),   for    the 
enlargement  of  churchyards  (s),  and  for  sites  for 
places  of  rehgious  worship  (t). 
Lands  cuiises      The    Lands    Clauses    Consolidation    Act,    1845 
SHsiSf*'''   (8  &  9  Vict.  c.  18),  was  a  general  consolidating  act 
passed  with  the  object  of  enclosing  in  one  enactment 
.    all  the  powers  usually  given  by  Parliament  to  under- 
takings of  a  public  nature,  so  that  they  might  be 
incorporated  in    any  special  acts    that  might  be 
passed  in  future  for  any  undertaking  of  that  kind. 

By  this  Act  limited  owners  and  incapacitated 
persons,  and  even  those  who  are  restrained  by  act  of 
parliament  from  alienating  {Be  JEarl  of  Abergavenny, 
19  Beav.  153),  are  empowered  to  sell  land  to  the 
promoters  of  the  undertaking  authorised  by  any 
special  Act  in  which  the  principal  Act  is  incor- 
porated. 

Owners  who  derive  their  power  to  sell  from  the 
Lands  Clauses  ConsoHdation  Act  alone,  have  no 
power  to  fix  a  price.  It  must  be  settled  ^sect.  9) 
either  by  a  jury  or  by  arbitration,  or  by  valuation. 
When  the  price  is  determined  by  a  jury  it  will  bind 
the  owner  whoever  he  may  be  :  Hawkes  v.  Eastern 
Counties  Rail.  Co.,  5  H.  L.  C.  331 ;  Potts  v. 
Thames  Haven  Co.,  15  Jur.  1004;  Domlas  v. 
London  &  North  Western  Rail.  Co.,  3  K.  &  J.  173. 

The  Act  makes  provision  for  the  payment  by  the 
promoters  of  the  undertaking,  of  all  costs  rendered 
necessary  by  their  action,  unless  the  vendor  has  by 
his  own  conduct  disentitled  himself  to  such  costs. 

For  further  information  as  to  the  operation  and 
exercise  of  the  powers  of  sale  conferred  on  statutory 


(g)  5  &  6  Vict  c.  94 ;  18  &  19  Vict,  a  117;  23  t  24  Vict, 
c.  112. 

[r)  4  &  5  Vict  c.  38 ;  12  &  13  Vict,  a  49. 

\s)  30  <fc  31  Vict  c.  133. 

\t)  36  &  37  Vict  c.  50 ;  45  &  46  Vict  a  21. 


\ 


PUBCHA8E  DEEDS.  99 

owners  by  this  Act,  see  the  Treatise  of  Prend  and    ^^  ^P^ 
Ware  on  the  Act,  and  Dart,  V.  &  P.,  pp.  211  seq.         T^m. 

Sales  by  Mortgagees.'] — Formerly  mortgage  deeds  Mort^cageM. 
usually  contained  trusts  or  powers  of  sale  enabling 
the  mortgagee  to  sell  the  mortgaged  property  on 
default  of  payment  at  the  time  specified  ;  but  it  was 
generally  provided  that  the  power  should  not  be 
exercised  imtil  default  should  have  been  made  in 
payment  of  the  principal  after  the  expiration  of  six 
months  after  notice  to  pay  had  been  given  to  the 
mortgagor,  or  until  the  interest  should  have  been  in 
arrear  for  three  months.  By  Lord  St.  Leonards' 
Act  (23  &  24  Vict.  c.  145),  sects.  11 — 24,  statutory 
powers  were  conferred  on  mortgagees  where  the 
mortgage  was  by  deed,  but  these  powers  were 
seldom  relied  on  in  practice,  being  less  favourable  to 
mortgagees  than  the  express  powers  of  sale  in 
ordinary  use. 

As  regards  mortgages  made  by  deed  since  the 
Slst  of  December,  1881,  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  k  45  Vict.  c.  41),  sects. 
19—22,  contains  provisions  conferring  on  mortgagees 
powers  of  sale,  and  regulating  the  conditions  and 
manner  of  their  exercise,  which  generally  correspond 
in  form  with  the  express  powers  of  sale  formerly  in 
use,  but  are  exercisable  if  the  principal  remains  un- 
paid three  months  after  service  of  notice  requiring 
payment,  or  if  the  interest  is  two  months  in  arrear, 
or  if  there  has  been  a  breach  of  any  covenant  in  the 
mortgage  other  than  the  covenant  for  payment  of 
principal  or  interest.  The  subject  of  sales  by  mort- 
gagees under  express  or  statutory  powers  of  sale, 
has  been  already  considered :  see  ante,  tit.  Mort- 
OAGES,  Vol.  III.,  pp.  918  et  seq. 

Sales    by    Corporations.] — The   classification  and  CorporatioM. 
description  of  the  various  kinds  of  corporations  will 
be  found  ante.  Vol.  III.,  tit.  Leases,  pp.  45  et  seq. 

The  management  of  the  lands  belonging  to  the  The  Crown. 
Crown  is  given,  by  a  long  series  of  Acts  of  Parlia- 
ment,  to  the  Commissioners  of  Woods  and  Forests. 
Under  these  Acts  the  Commissioners  have  certain 
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o^Sr^     powers  of  sale,  which  may  be  here  briefly  referred 

—  to,  it  being  observed  that  there  are  no  restrictions  as 

to  the  persons  with  whom  the  Commissioners  may 
enter  into  transactions  of  sale  other  than  those  which 
afiect  all  vendors,  with  the  exception  that  the  Bank 
of  England  is  not  permitted  to  purchase  crown  lands 
without  the  authority  of  parliament :  see  stat.  5  &  6 
W.  &  M.  c.  20,  s.  29,  and  59  Geo.  3,  c.  76. 

Powers  of  sale  of  crown  lands  are  given  to  the 
Commissioners  under  10  Geo.  4,  c.  50 ;  8  &  9  Vict, 
c.  99;  11  &  12  Vict.  c.  102  ;  15  &  16  Vict.  c.  62; 
and  copyholds  may  be  sold  under  the  authority  of 
10  Geo.  4,  c.  50,  and  36  &  37  Vict.  c.  36.  But  the 
powers  so  given  are  to  a  certain  extent  restricted : 
thus,  the  powers  of  sale  given  by  10  Geo.  4,  c.  50, 
extends  (see  sect.  34)  only  to  lands  which  are  not 
part  of  any  of  the  royal  forests  or  chases  in  England ; 
or  fsee  sect.  98)  lands  not  suited  for  the  growth  of 
timoer,  which  are  intermixed  with  lands  of  other 
persons,  and  are  of  a  value  not  exceeding  1,000/. 

The  stat.  10  Geo.  4,  c.  50,  gives  also  powers  of 
sale  over  rents,  and  over  manorial  and  forest  rights. 
Grants  of  crown  lands  for  churches,  parsonage- 
houses,  or  for  churchyards,  glebe,  or  schools,  may  be 
made  imder  51  Geo.  3,  c.  115;  10  Geo.  4,  c.  50, 
s.  45  ;  or  28  &  29  Vict.  c.  69,  s.  4. 
Dnchyof  Sales   of  property  belonging  to   the   Duchy   of 

Uncaster.  Lancaster,  to  the  War  Department,  to  sanitary 
authorities,  and  to  the  Post  Office,  may  be  made 
under  36  &  37  Vict.  c.  68,  s.  7  ;  38  &  39  Vict.  c.  56, 
s.  178  ;  and  44  &  45  Vict.  c.  20,  s.  3,  respectively. 
Lands  of  the  duchy  may  be  given  for  churches  and 
for  parsonage-house  and  glebe  under  52  G^o.  3, 
c.  161,  s.  27. 
Duchy  of  Power  to  grant  lands  for  sites  of  churches,  chapels, 

ComwaiL  burial-grounds,  residences  of  clergymen  or  school- 
masters, or  for  buildings  for  religious  purposes, 
within  the  Duchy  of  Cornwall,  is  given  by  7  &  8 
Vict.  c.  65,  s.  26,  and  26  &  27  Vict.  c.  49,  s.  36. 

The  stat.  17  &  18  Vict.  c.  112,  gives  power  to 
grant  portions  of  the  lands  of  the  Duchies  of  Lan- 
caster and  Cornwall,  as  sites  for  buildings  for  literary 
and  scientific  institutions. 
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Under  the  Municipal  Corporations  Act,  1882  (45   qJ^JJJ^^^ 

k  46  Vict.  c.  50),  the  council  has  power  (sect.  109),  — — - 

with  the  approval  of  the  Treasury,  to  dispose  of  any  JJ^S^na. 
corporate  land  by  way  of  absolute  sale,  and  by  sect. 
122  (1)  advowsons  attached  to  lands  to  which  a 
municipal  corporation  is  entitled  in  its  corporate 
capacity  and  not  as  trustees  of  a  charity  are  to  be 
sold  as  the  Ecclesiastical  Commissioners  for  England 
shall  direct. 

Grants  by  corporations  {u)  must  be  by  deed  under  Common  law 
their  common  seal :  Com.  Dig.  Franchise  (F.)   13  ;  ^''porations. 
and  a  deed,  so  sealed,  is  good   without  delivery: 
Willis  V.  Jerrnynej  2  Leon.   97 ;    Cro.  Eliz.    167 ; 
Davys.  44  b,  W  atkin's  Conv.  C(yrporation ;  Co.  Litt. 
36  a  (5),  6  Vin.  Abr.  267  (G)  2  ;  292  (k)  2.     But 

(«)  The  following  note  contains,  in  a  somewhat  abbreviated 
form,  the  observations  of  the  learned  authors  of  this  work  upon 
grants  by  corporations.  It  is  here  inserted  because  the  learning 
is  still  of  some  practical  value,  and  not  easily  otherwise  available. 

A  dean  without  the  chapter,  a  mayor  without  his  commonalty,  The  head  can- 
the  master  of  a  college  or  hospital  without  his  fellows,  cannot  not  grant 
purchase  or  grant,  or  make  any  contract  that  will  bind  the  corpo-  ^^^Jj^^J*?™* 
lution  :  2  Bac.  Abr.  10,  GwOl.  Ed.  Carporatiana  (E),  1.     So,  e  con-  ^^^^^7* 
ver90,  a  bond  or  contract  entered  into  by  the  body,  in  the  absence  "°[ijH^^ 
or  imprisonment  of  the  head,  will  not  bind :  21  Edw.  4, 12;  Anon.,  j^qq^ 
12  Mod  232 ;  Bex  v.  Carter,  Cowp.  222,  226.     Where  no  pro-  rpj^^  ^^^  ^f  ^ 
vision  is  made  by  the  constitution  of  a  corporation  (see  Clarke  v.   minority  pre- 
Imperial  Gai  Co.,  4  B.  ib  Ad.  315)  the  whole  are  bound  by  the  aent  at  a 
acts,  not  only  of  the  major  part,  but  of  the  major  part  of  those  meeting,  duly 
who  are  p/resent  at  a  regular  corporate  meeting,  whether  the  "'^^^^ 
number  present  be  a  majority  of  the  whole  body  or  not :  Eeg,   bLd  the 
V.  Sutton,  10  Mod.  76;   Att-Gen.  v.   Davy,  2  Atk.  212;   Bex  v.   whole. 
Varlo,  Cowp.  260;   Com.  Dig.  Franchise  (F.  11).     So,  though  a 
particular  constitution  requires  the  presence  of  a  majority  of  the 
whole  number,  yet  the  concurrence  and  consent  of  a  majority  of 
the  whole  is  not  necessary  :   it  is  sufficient  that  a  majority  of  the 
number  present  concur  :   Cotton  v.  Daviea,  1  Str.  53 ;  Oldknow  v. 
Watntoright,  2  Burr.  1019.     So,  where  a  number  less  than  the 
majority  of  the  whole  are,  by  a  particular  constitution,  competent 
to  do  a  corporate  act,  the  act  of  a  majority  of  that  smaller  number 
is  equivalent  to  the  act  of  a  majority  of  the  whole  :  2  Bac.  Abr.  16. 

A  corporation  cannot,  generally  speaking,  do  any  act  except  by  Validity  of 
writing  under  its  common  seal :   3  Atk.  475  ;   or  by  matter  of  ^^ealed 
record:   May(yr  of  Thetford?%   Cau,  1   Salk.  192:   see  Ex  parU  coitions. 
Annedey,  2  You.  kC.  350  ;  but  to  this  rule  there  are  some  excep- 
tions :  see  Bro.  Abr.  Corporation,  pi.  34 ;  2  Bac.  Abr.  Corporation 
(£),  3.     Thus,  an  assumpsit  may  be  implied  by  law  between  a 
ooiporation  and  a  stranger,  from  their  acts,  as  upon  a  contract 
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i!!^^.  if  the  order  for  affixing  the  seal  be  accompanied  by 
"""  a  direction  to  the  clerk  to  retain  the  deed  until 


Gofpontloiti. 


Corporation, 
when  bound 
in  equity  by 
contract  not 
nnder  their 
seal. 


executed.  A  corporation  may  sue  a  tenant  for  use  and  occupation: 
May(yr  of  Stafford  v.  Till,  12  Moo.  263;  4  Bing.  77;  Dean  of 
Rochester  v.  Pierce,  1  Camp.  466 ;  Southwark  Bridge  Co,  v.  Sills,  2 
C.  &  P.  371 ;  Mayor  of  Carmarthen  v.  Lewis,  6  C.  &  P.  608.  But 
whether  a  corporation  can  be  sued  on  an  implied  assumpsit  is 
doubtful :  see  Church  y.  Imperial  Gas  Co.,  6  A.  &  £.  834,  838 ; 
Mayor  of  LtuUow  v.  Charlton,  6  M.  &  W.  821 ;  and  a  corporation 
can  be  sued  for  use  and  occupation  :  Lowe  v.  London  and  North- 
western Rail.  Co.,  18  Q.  B.  632 ;  cf.  Fiiday  y.  Brisid  and  Exeter 
Rail.  Co.,  7  Exch.  409.  So,  the  head  of  a  corporation  may  give  a 
personal  command  and  do  small  acts,  or  acts  which  require  to  be 
done  immediately.  Thus,  he  may  retain  an  inferior  servant  (but 
not  a  bailiff :  Bom  v.  Ivy,  1  Vent  47  ;  and  see  6  Vin.  Abr.  288, 
pL  10 ;  1  Salk.  191 ;  3  Nev.  &  M.  771),  order  cattle  damage 
feasant  to  be  driven  away  or  distrained,  &o.  :  Mayor  of  Stafford  v. 
Till,  12  Moo.  536  ;  Mayw  of  Ludlow  v.  Charlton,  6  M.  <fe  W.  820  ; 
see  Att.-Gen.  v.  Davy,  2  Atk.  212  ;  Att-Gen.  v.  Scot,  1  Ves.  sen. 
413.  The  principle  of  these  exceptions  is  convenience  ;  and  in 
determining  what  acts  may  or  may  not  be  done  without  the 
sanction  of  the  corporate  seal,  it  is  necessary  to  look  at  the  nature 
and  functions  of  the  corporation.  Thus,  corporations  instituted 
for  purposes  of  trade  may,  by  their  authorised  agents,  accept  biUs 
of  exchange,  and  issue  promissory  notes,  without  the  seal :  SUxrk 
V.  Highgate  Archway  Co.,  6  Taun.  792  ;  BroughUm  v.  Manchester 
Waterworks  Co.,  3  B.  d^  Ad.  1 ;  or  enter  into  any  kind  of  oontraot 
which  is  necessary  for  the  daily  transaction  of  business ;  Beverley 
V.  Lincoln  Gas-light  Co.,  6  A.  &  E.  829  ;  Church  v.  Imperial  Gas- 
light Co.,  6  A.  &  E.  846 ;  2  Car.  &  P.  365 ;  Henderson  Y.Australian 
Steam  Navigation  Co.,  5  E.  &  P.  409  ;  Reuler  v.  Electric  Telegraph 
Co,,  6  K  <k  B.  341 ;  Biggie  v.  Londcm  and  Blackwall  Rail.  Co.,  5 
Exch.  540;  Australian  Steam  Navigation  Co.  v.  Marzette,  11 
Exch.  228 ;  South  of  Ireland  Colliery  Co.  v.  Waddle,  L.  R.  4 
C.  P.  617;  Wells  v.  Kingston-uponrHull,  L.  R.  10  C.  P.  402; 
Re  Contract  Corporations,  L.  R.  8  Eq.  41 ;  Scott  v.  ClifUm  School 
Board,  14  Q.  B.  D.  500.  But  a  mtmicipal  corporation  cannot, 
except  under  the  common  seal,  enter  into  a  contract  for  the 
making  of  improvements  within  the  borough :  Mayor  of  Ludlow  v. 
Charlton,  6  M.  &  W.  815 ;  see  East  London  Waterworks  Co.  t. 
Bailey,  12  Moo.  532  ;  Dunstan  v.  Imperial  Gaslight  Co.,  3  B.  &  Ad. 
125 ;  Clarke  v.  Imperial  Gas-light  Co.,  4  B.  <k  Ad.  315 ;  De  Grave 
y.  Monmouth,  4  C.  &  P.  111. 

The  rule  in  equity  is  the  same  as  at  law,  and  in  the  absence  of 
fraud  no  relief  can  be  obtained  upon  a  contract  by  a  corporation 
that  is  not  legally  executed :  Taylor  v.  Dulwich  College,  1  P.  Wms, 
655 ;  Maxwell  y.  Dulwich  College,  14th  July,  1785,  Fonbl.  Eq.  L, 
p.  306 ;  S.  C,  stated  7  Sim,  222 ;  Winne  v.  Bampton,  3  Atk.  473 ; 
Macher  v.  Foundling  Hospital,  1  Ves.  &  B.  188 ;  Marshall  v.  Cor- 
poration of  Queenborough,  1  S.  <k  S.  520  ;  Wiknot  v.  Corporation  of 
Coventry,  1  T.  &  C.  518.  In  none  of  these  oases  was  the  requi- 
site equity  found  to  exist ;  but  in  The  London  and  Birmingham 
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certain  acts  are  done,  the  deed  will  not  operate  im-  ^^^^^^ 
mediately :  Derby  Canal  Co.  v.  Wilmot,  9  East,  360.  

Bail.  Co.  Y.  Winter,  1  C.  &  P.  57,  Lord  Cottenham,  C,  overruled 
an  objection,  that  there  was  no  mutuality  in  the  agreement 
because  the  agent  of  the  corporation  had  not  been  appointed  under 
the  corporate  seal ;  for,  it  appearing  that  the  company  had  sub- 
sequently occupied  the  land,  it  was  held  that  the  other  parties 
would  haye  had  their  remedy,  on  equitable  grounds  against  the 
corporation:  see  also  JSotUh  of  Ireland  Colliery  Co,  y.  Waddle^  L.  K 
4  C.  P.  617. 

That  corporations  will  not  be  bound  by  mere  resolutions  entered 
in  their  books  in  the  absence  of  special  equitable  circumstances, 
see  Carter  y.  Dean  of  Ely,  7  Sim.  211. 

The  seal  of  a  corporate  body  ought  to  be  proved  by  a  witness  The  seal  of  a 
acquainted  with  the  impression,  and  it  is  not  necessary  to  produce  corporation 
a  witness  who  saw  it  affixed :   Ifoises  v.  Thornton,  8  T.  R  307 ;  *^^  ^  ^ 
Brounker  y.  Atkyns,  Skinn.  2.     In  Doe  d.  Woodmaes  y.  Mason,  1   witness 
Esp.  53,  it  was  held  by  Lord  Kenyan,  that  the  seal  of  the  City  of  accmainted 
Londoa  proves  itself :  the  seal  of  the  Bank  of  England  appears  not  with  the 
to  prove  itself:  Doe  d.  Bank  of  England  v.  Chambers,  4  A.  «fc  E.  imP«»non- 
410. 

Sect.  13  of  the  Documentary  Evidence  Act  (8  &  9  Vict.  c.  113) 
appears  not  to  apply  to  deeds  or  other  instruments  of  the  nature 
under  consideration. 

If  the  seal  of  a  corporation  is  found  attached  to  a  document,  the 
onus  of  proof  of  any  irregularity  lies  with  the  corporation :  Clarke  v. 
Imperial  Gas  Co,,  4  B.  <k  Ad.  315.  The  presumption  of  regularity 
may  be  rebutted  by  evidence  :  Anon.,  12  Mod.  423 ;  Hill  v.  Man- 
Chester  Watervnyrks  Co.,  2  Nev.  &  M.  573 ;  5  B.  <&  Ad.  866 ;  Boyal 
British  Bank  v.  Turquand,  5  E.  &  B.  256 ;  UArcy  v.  Taamar,  dse., 
Bail.  Co.,  Lu  R.  2  Ex.  218.  However,  on  a  grant  by  a  corporate 
body,  it  is  usual  to  have  an  attestation.     See  as  to  this,  ante, 

Vol.  II.,  sub  tit.  ATTBSTATIOHr. 

Where  a  municipal  corporation  was  also  local  board,  and  con- 
tracted under  seal  in  the  latter  capacity,  it  was  held  that  the 
municipal  corporation  was  liable  :  Andrews  v.  Mayor,  dsc,  of  Byde, 
L.  R.  9  Ex.  302. 

A  corporation  may,  by  prescription,  have  more  than  one  corpo-  Mianomer  of 
rate  name,  but  not  by  charter :  Cro.  Eliz.  351 ;  3  Salk.  102 ;  Hardr.  a  corporation. 
504;  Knight  v.  Mayor  of  Wells,  1  Ld.  Raym.  80;  Mercers  of 
Shreinbury  v.  Hart,  1  Car.  <k  P.  113.  In  the  case  of  Knight  v. 
Mayor  of  Wells,  which  is  not  intelligible  as  reported,  it  would 
seem  that  the  corporation  had  given  a  bond  by  the  name  of 
the  may<yr,  masters,  and  burgesses  of  Wells,  which  was  the  name  by 
which  they  had  been  originally  chartered,  but  which,  by  a  sub- 
sequent charter,  had  been  changed  to  that  of  the  mayor,  aldermen, 
and  burgesses,  and  that  a  plea  of  nan  est  factum  was  allowed.  This 
decision,  however,  unless  it  turned  upon  a  point  of  pleading  (see 
1  Bos.  &  P.  40 ;  1  B.  &  Al.  699),  appears  to  be  bad  law.  See 
Mayor  of  Lynn*s  Case,  10  Rep.  123,  where  it  was  resolved  that  the 
name  of  a  corporation  in  grants  or  conveyances  need  not  be 
idem  syllabis  seu  verbis,  but  it  is  sufficient  if  it  be  idem  re  et  sensu  ; 
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Corporations. 

Uniyendties 
and  colleges. 


Ecclesiastical 
corporations, 
sole  and 
aggregate. 


PabUc 
companies. 


Lands  Clauses 
Consolidation 
Act,  1845, 
s.  127. 


By  the  Universities  and  College  Estates  Act,  1858 
(21  &  22  Vict.  c.  44,  s.  1),  amended  and  extended  by 
the  Universities  and  College  Estates  Act  Extension, 
1860  (23  &  24  Vict.  c.  59,  s.  7),  restricted  powers  of 
sale,   enfranchisement,  and   exchange  of  lands  are 

fiven  to  the  Universities  of  Oxford,  Cambridge,  and 
)urham,  and  their  several  colleges,  and  to  the  colleges 
of  Winchester  and  Eton. 

The  Act  14  &  15  Vict.  c.  104  (sect.  1),  gave  tem- 
porary powers  to  ecclesiastical  corporations  sole  and 
aggregate,  with  the  approval  in  writing  of  the 
Church  Estate  Commissioners,  to  sell,  enfranchise,  or 
exchange  their  church  lands,  and  these  powers  have 
been  amended  and  extended  by  various  later  Acts  (x), 
and  continued  by  the  Expiring  Laws  Continuance 
Acts. 

The  powers  of  sale  of  companies  or  associations 
incorporated  by  royal  charter  depend  upon  the  terms 
of  the  charter :  as,  for  instance,  in  the  recent  case  of 
the  charter  granted  to  the  North  British  Borneo 
Company  {London  Gazette,  1881,  p.  5448).  The  law 
relating  to  chartered  companies  is  now  declared  by 
the  47  &  48  Vict.  c.  56. 

Public  companies  who  have  acquired  lands  for  the 
purpose  of  their  undertaking  under  the  powers  of  the 
Lands  Clauses  Consohdation  Act  (8  &  9  Vict.  c.  18) 
are  required  by  the  127th  section  of  that  Act  to  sell 
them  again,  when  they  shall  have  become  no  longer 
necessary  for  the  purposes  of  their  undertaking,  or,  in 


style  of 

municipal 

corporation. 


and  numerous  authorities  to  that  effect  were  cited :  see  10  Rep. 
536;  Croydon  Hospital  v.  Farley,  2  Marsh.  174;  6  Taunt.  467; 
Doe  d.  Maiden  v.  Miller,  1  R  &  Al.  699 ;  Mayor  of  Carlisle  v. 
Blamire,  8  East,  486  ;  Gary,  31 ;  H,  v.  Haughley,  4  B.  &  Ad.  650. 
A  bond  to  "Z>r.  Craven^  masters,  fellows,  &a"  of  a  college,  solven- 
dum  to  "  The  master,  &c."  was  held  a  good  bond  to  the  corpora- 
tion :  Sussex  and  Sydney  College  v.  Davenport,  1  Wils.  184. 

With  regard  to  the  question  of  misnomer  in  bequests  to  corpo- 
rations, and  the  application  to  such  cases  of  the  doctrine  of  cy  prh, 
see  infra,  sub  tit.  Wills. 

Under  the  Municipal  Corporation  Reform  Act,  the  style  of  every 
municipal  corporation  within  the  act  is  the  same,  namely,  **  The 
mayor,  aldermen,  and  burgesses  (or,  citizens)  of  the  borough  (or, 
city)  of "  :  ante,  p.  61. 

(x)  17  &  18  Vict.  c.  116  ;  21  &  22  Vict.  c.  94  ;  22  &  23  Vict 
c.  46 ;  23  <k  24  Vict  c.  124 ;  31  &  32  Vict  c  114. 
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technical phrase/'superfluous."  Superfluous  lands (jy)^   Corporltimii 

if  not  situate  within  a  town  and  not  used  for  build ' 

ing  purposes,  must,  within  a  period  fixed  either  by 
the  special  Act,  or,  if  no  such  period  is  prescribed, 
then  within  ten  years  after  the  expiration  of  the 
time  fixed  for  completion  of  the  works,  be  first  offered 
to  the  then  owner  of  the  lands  from  which  they  were 
originally  severed  ;  then  to  the  owners  of  lands  im- 
mediately adjoining ;  and  if  no  sale  be  made  to  these 
persons,  the  lands  may  be  offered  to  others;  and 
should  no  sale  be  made  at  all,  the  superfluous  lands 
will  vest  in  the  adjoining  owners  in  proportion  to  the 
extent  of  their  lands  adjoining  the  land  in  question. 
The  right  of  pre-emption  therefore  attaches  not  to  the 
vendor  and  his  representatives,  but  to  the  land,  and 
it  is  exerciseable  by  the  owner  of  such  land  for  the 
time  being.  The  land  must  be  sold  absolutely,  with- 
out reserving  to  the  company  any  interest  therein  : 
London  and  South-  Western  Bail.  Co.  v.  Gomm,  20  Ch. 
D.  562  ;  but  this  will  not  prevent  the  company  from 
imposing  upon  the  purchaser  such  covenants  as  may 
most  conduce  to  their  own  advantage  :  Be  Higgins 
and  Hitchman' s  Coi^tract,  21  Ch.  D.  95. 

Infants  as  Vendors.^ — As  a  general  rule  an  infant  incapacity  of 
has  no  capacity  to  contract,  and  therefore  cannot  o^p^h^.*^* 
become  a  vendor  or  purchaser.  This  incapacity 
arises  from  the  absence  of  the  power  to  exercise  a 
discretion.  Thus,  an  infant  cannot  validly  exercise 
a  power  to  sell :  Flight  v.  Bolland,  4  Buss.  298  ;  but 
he  can  be  empowered  to  convey  and  can  convey 

(y)  As  to  what  is  superfluous  land,  see  Moody  v.  Corbettf  L.  R.  1 
Q.  B.  510;  Carringt<yn  v.  Wyc&nibe  Rail,  Co,,  U  R.  3  Ch.  377; 
Coventry  v.  London,  Brighton,  and  /South  Coast  RaU,  Co.,  L.  R.  5 
Eq.  104;  L&ndon  and  South-Western  RaU.  Co.  v.  Blackmore,  L.  R. 
4  H.  L.  610;  Lord  Beauchamp  v.  Great  Western  RaU.  Co.,  L.  R.  3 
Ch.  745 ;  Great  WesUm  RaU.  Co.  v.  May,  L.  R.  7  H.  L.  283 ;  Re 
OgUvie,  L.  R.  7  Ch.  174  ;  Beits  v.  Great  Eastern  RaiL  Co.,  L.  R.  8 
Ex.  294 ;  3  Ex.  D.  182  ;  Mulliner  y.  Midland  RaU.  Co.,  11  Ch.  D. 
611 ;  Re  Metropolitan  District  RaiL  Co.  and  Cook,  13  Ch.  D.  607 ; 
Norton  v.  London  and  North-  Western  RaU.  Co.,  13  Ch.  D.  268 ;  Hooper 
▼.  Bourne,  5  App.  Ca.  1 ;  Hohbs  v.  Midland  RaU.  Co.,  20  CL  D.  418 ; 
London  and  South-Western  RaiL  Co.  v.  Gomm,  20  Ch.  D.  562.  The 
Metropolitan  District  Railway  Company  has  unrestricted  powers  of 
sale  over  its  lands  not  actually  used  for  the  railway :  Toulmin  v. 
Budd,  L.  R  18  Eq.  368. 
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Jj^^y      under  a  power  which  is  purely  collateral :  see  Sugd 

'—  Powers,  177,  8th  ed.     So  in  Be  CardrosSy  7    Ch. 

D,  728,  where  an  infant  who  by  her  marriage  settle- 
ment was  empowered,  with  her  husband,  to  consent 
to  an  exercise  by  trustees  of  a  power  of  varying  in- 
vestments, was  allowed  to  do  so.  See  also  Be 
JD^Angibau,  Andrews  v.  Andrews^  15  Ch.  D.  228. 

As  regards  land,  the  general  rule  is  that  an  infant 
cannot  enter  into  a  binding  contract  to  sell,  and 
therefore  a  contract  for  sale  cannot  be  enforced 
against  him :  Flight  v.  Bollandy  4  Buss.  298 ;  Cal- 
vert  V.  Godfrey f  6  Beav.  97  ;  Har grave  v.  Hargrave^ 
12  Beav.  408.  And  even  where  the  infant  has  exe- 
cuted a  deed  of  conveyance,  the  deed  is  void  as 
agqinst  him,  either  during  his  minority  or  after  his 
attaining  his  full  age,  or  against  his  representatives 
in  the  event  of  his  dying  under  age  4  Bac,  Abr. 
360  et  seq. ;  Zoueh  v.  Parsons^  3  Burr.  1794  ;  Anon. 
V.  Handcocky  17  Ves.  383 ;  Allen  v.  Alleuy  2  Dru. 
&  W.  307.  Deeds  which  carry  an  interest  are 
apparently  only  voidable ;  while  deeds  which  delegate 
a  power  but  caiTy  with  them  an  interest  are  void  in 
toto.  In  the  case  of  gavelkind  land,  an  infant  can 
convey  land  to  which  he  has  become  entitled  by 
descent,  by  feoflfment,  provided  he  delivers  the  seisin 
in  person  ;  a  Uvery  by  attorney  would  not  be  opera- 
tive, as  an  infant  cannot  appoint  an  attorney,  for  the 
deed  of  appointment  would  be  void  :  4  Bac.  Abr.  49, 
50.  This  power  of  infants  lies  outside  the  purview 
of  the  8  &  9  Vict.  c.  106,  s.  3  (y). 

If  an  infant,  holding  himself  out  to  be  of  full  age, 
enters  into  a  contract  for  sale,  he  would  be  compelled 
to  carry  the  contract  into  effect,  as  an  infant  has  no 
privilege  in  regard  to  the  conmiission  of  fraud  : 
Brisfow  V.  Eastman,  1  Esp.  172;   Overton  v.  Ban- 


(y)  A  feoffment  by  an  infant  is,  it  is  said,  on  account  of  its 
solemnity,  not  void  bat  only  voidable  :  Co.  Litt  51b.;  Whittinff- 
Imam's  Case,  8  Co.  42  b. ;  Thompson  v.  Leach,  3  Mod.  310 ;  Zouch 
V.  Parsons,  3  Burr.  1807.  But  the  appointment  of  an  attorney  by 
an  infant  is  absolutely  void,  and,  of  course,  livery  founded  upon 
such  power  is  also  void :  8  Co.  46  a.  But  it  was  suggested  in 
Zouch  V.  Parsons,  that,  in  order  to  protect  an  infant  from  forfeiture, 
Ac,  his  feoffment  would  be  treated  as  void  ab  initio :  see  Nightingole 
V.  Earl  Ferrers,  3  P.  Wms.  210. 
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nister,  3  Ha.  503;   Campbell  v.  Inghhy,   21   Beav.      JS^t^ 

573 ;  Hannah  v.  Hodgson^  9  W.  R.  727 ;  Esron  v.  — 

Nicholas,  1  De  G.  &  S.  118 ;  Ex  parte  Unity ^  dc, 
Bank^  3  De  G.  &  J.  63  ;  Lemprtkre  v.  Lange,  12  Ch. 
D.  675.  But  it  is  necessary  that  there  should  have 
been  a  distinct  misrepresentation  in  respect  of  this 
point  on  the  part  of  the  infant :  Stikeman  v.  Dawson^ 
1  De  G.  &  S.  90 ;  Wright  v.  Snow,  2  De  G.  &  S. 
321 ;  Nelson  v.  Stacker,  4  De  G.  &  Jo.  458 ;  Liver- 
pool Association  v.  Fairhurst,  9  Exch.  422 ;  Inman 
V.  Inman,  L.  R.  15  Eq.  260 ;  Ex  parte  Jones,  re 
Jones,  18  Ch.  D.  109. 

Under  the  former  law  all  contracts  made  by  an  in- 
fant during  minority  might,  after  his  obtaining  full 
age,  be  ratified,  and  the  contract  thereby  became  bind- 
ing upon  him  even  though  there  were  no  fresh  consi- 
deration for  the  ratification,  and  could  be  enforced 
against  him  :  9  Geo.  4,  c.  14,  s.  5.  Contracts  for 
necessaries,  however,  required  no  ratification  {z).  As 
to  what  was  sufficient  to  institute  a  ratification  under 
this  statute,  see  Harris  v.  Wall,  1  Exch.  122 ;  Maw- 
son  V.  Blane,  10  Exch.  206  ;  Cornwall  v.  Hawkins, 
20  W.  R.  653 ;  Rowe  v.  Hopwood,  L.  R.  4  Q.  B.  1 ; 
Macoord  v.  Osborne,  1  C.  P.  D.  568. 

By  The  Infants  Relief  Act,  1874  (37  &  38  Vict,  infant  Mief 
c.  62),  it  is  enacted  that :—  ^""^  ^®^^ 

Sect.  1.  "All  contracts,  whether  by  specialty  or  by  simple  con- 
tract, henceforth  entered  into  by  infants  for  the  repayment  of 
money  lent  gr  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void  :  provided  always  that  this  enact- 
ment shall  not  invalidate  any  contract  into  which  an  infant  may, 
by  any  existing  or  future  statute,  or  by  the  rules  of  common  law 
or  equity,  enter,  except  such  as  now  by  law  are  voidable. 

Sect.  2.  *'  No  action  shall  be  brought  whereby  to  chaise  any' 
person  upon  any  promise  made  after  full  age  to  pay  any  debt  con- 
tracted during  infancy,  or  upon  any  ratification  made  after  full  ago 
of  any  promise  or  contract  made  during  infancy,  whether  there 
shall  or  shall  not  be  any  new  consideration  for  such  promise  or 
ratification  after  full  age." 

(z)  As  to  infants*  contracts  for  necessaries,  see  ante.  Vol.  IL,  sub 
tit  Bonos,  pp.  272  et  8eq. 

F  2 


68 


PURCHASE  DEEDS. 


Sales  by 
InfiEuits. 


It  will  be  seen  that  contracts  for  necessaries  are 
still  enforceable  apart  from  any  ratification.  But  the 
Act  entirely  destroys  the  effect  of  the  ratification  in 
respect  of  every  other  kind  of  contract ;  for  though 
the  first  section  appears  to  extend  only  to  contracts 
for  repayment  of  money  lent,  or  for  goods  supplied 
or  to  be  supplied,  and  accounts  stated,  the  second 
section  is  wider  in  its  scope.  Thus  it  has  been  held 
that  ratification  was  ineffectual  in  the  case  of  a  debt 
contracted  before  the  Act  and  ratified  after  it :  Ex 
parte  Kibble,  L.  R.  10  Ch.  373  ;  in  a  case  of  a  bank- 
rupt infant  trader:  ExpaHe  Jones,  Re  Jones,  18 
Ch.  D.  109  (overruling  Ex  j^arte  Lynch,  2  Ch.  D. 
227) ;  in  the  case  of  a  promise  to  marry :  Coxhead 
V.  Mullis,  3  C.  P.  D.  439.  In  order  that  any 
arrangement  or  contract  into  which  an  infant  has 
entered  may  be  carried  into  effect  against  him  after 
he  has  attained  his  full  age,  it  must  be  shown  that, 
since  that  time,  he  has  in  effect  entered  into  a  new 
contract  in  equivalent  terms  :  Notihcote  v.  Doughty, 
4  C.  P.  D.  385  ;  Ditcham  v.  Worrall,  5  C.  P.  D.  410. 

The  Court  has  no  inherent  jurisdiction  to  deal  with 
the  land  of  infants  solely  on  the  ground  that  it  will  be 
beneficial  for  the  infant :  Field  v.  Moore,  7  De  G.  M. 
&  G.  691 ;  Calvert  v.  Godfrey,  6  Beav.  97 ;  Brooh- 
field  V.  Bradley,  Jac.  634  ;  Wood  v.  Patteson,  10 
Beav.  541.  In  all  cases  where  the  Court  has  sold 
infant's  property  (unless  under  express  statutory 
authority),  it  brought  the  case  within  its  jurisdiction 
by  declaring  the  infant's  property  to  be  charged  with 
the  costs  of  the  suit :  Thackeray  v.  Parker,  1  N.  R. 
567 ;  Davis  v.  Turvey,  32  Beav.  554 ;  Huhbard  v. 
Hubbard,  3  H.  &  M.  38.  The  Court  has  now  powers 
under  the  Partition  Act,  1868  (31  &  32  Vict.  c.  40, 
s.  3),  to  direct  a  sale  instead  of  a  partition,  and  an 
infant  may  request  a  sale  under  this  section  :  Grave 
V.  Corny n  L.  R  18  Eq.  387. 

By  the  Settled  Land  Act,  1882  (45  &  46  Vict, 
c.  38),  it  is  enacted  that : — 

Infant  Sect.  59.  "  Where  a  person,  who  is  in  his  own  right  seised  of  or 

*^rf  1^  t^  ,  entitled  in  possession  to  land,  is  an  infant,  then  for  purposes  of  this 

as  tenant  ^ct  the  land  is  settled  laud,  and  the  infant  shall  be  deemed  tenant 

for  life.  for  life  thereof. 


Jarisdiction 
of  court  over 
lands  of 
infants. 


Settled  Land 
ktt. 
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Sect.  60.  "  Where  a  tenant  for  life,  or  a  person  having  the       8alM  ^ 

powers  of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  . '- 

infant  would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have  •^®'^*P*  '^°*' 
the  powers  of  a  tenant  for  life  under  this  Act,  the  powers  of  a  ' 
tenant  for  life  under  this  Act  may  be  exercised  on  his  behalf  by 
the  trustees  of  the  settlement,  and  if  there  are  none,  then  by  such 
person  aud  in  such  manner  as  the  Court,  on  the  application  of  a 
testamentary  or  other  guardian  or  next  friend  of  the  infant,  either 
^eneraUy  or  in  a  particular  instance,  orders/' 

It  was  held  under  the  Settled  Estates  Act,  1856 
(19  &  20  Vict.  c.  120),  that  shares  in  moneys  to  arise 
from  the  sale  of  land  was  an  interest  in  land :  Be 
Durrard  and  Stonor,  18  CL  D.  106.  And  in  Be 
Wells,  31  W.  R  764  ;  W.  N.  1883,  p.  Ill,  a  share  in 
partnership  land,  to  which  an  infant  became  entitled 
in  possession  on  an  intestacy,  was  land  within  the 
meaning  of  sect.  59  of  the  Settled  Land  Act,  1882. 

In  an  Irish  case.  Be  Greenville^ s  Estate,  11  L.  R. 
Ir.  138,  where  an  infant  was  entitled  in  fee  to  an 
undivided  share  of  land,  the  Court,  on  the  application 
of  the  guaoxliaii  of  the  infant  appointed  a  person  to 
exercise  the  statutory  powers  on  his  behalf  for  the 
purpose  of  concurring  with  the  owners  of  the  other 
shares  in  a  sale  of  the  land,  but  reftised  to  appoint 
for  that  purpose  one  of  the  co-owners. 

In  Be  Pricej  Lei^hton  v.  Pricey  27  Ch.  D.  552,  the 
Court,  on  the  application  of  an  infant  by  his  next 
friend,  appointed  two  persons  to  be  trustees  of  the 
settlement  created  by  a  wiU  under  which  the  infant 
was  entitled  to  a  copyhold  estate  to  exercise  the 
statutory  powers  of  sale  under  the  Act,  and  directed 
the  trustees  to  sell  the  estate  out  of  Court. 

Where  it  is  desired  to  sell  the  land  of  an  infant, 
if  there  are  no  trustees  of  a  settlement  within  the 
meaning  of  the  Act,  the  safest  course  is  to  apply,  as 
was  done  in  Be  Price^  to  the  Court  to  appoint 
trustees  under  sect.  38  for  the  purposes  of  the  Act. 
The  persons  so  appointed  will  then  be  able,  with- 
out the  necessity  oi  any  further  apphcation,  to  sell 
the  land  and  give  an  effectual  receipt  for  the  pur- 
chase-money. Otherwise,  questions  may  arise  of 
some  doubt  and  difficulty.  If  the  Court  orders  a 
person,  not  appointed  to  be  a  trustee  of  the  settle- 


70 


^UaCHASE  DEEDS. 


teles  by 
Infuitf. 


Statutory 
poweiti  of 
Mile  of  lauds 
of  infants 
for  8|ieciul 
objects. 


uient,  to  sell  an  infant's  lands,  a  purchaser  might 
raise  the  objection  that  such  person  can  only 
exercise  "the  powers  of  a  tenant  for  hfe"  subject 
to  the  conditions  and  to  the  extent  to  which  a 
tenant  for  life  could  exercise  the  powers.  It 
could  hardly  be  said  with  confidence  (in  the  absence 
of  judicial  decision)  that  sect.  60  gives  the 
Court  jurisdiction  to  authorise  the  person  ordered 
to  sell  to  do  so  "  in  such  manner  "  as  to  be  incon- 
sistent with  the  conditions  and  restrictions  expressly 
imposed  by  the  Act  on  the  exercise  of  the  powers  of 
a  tenant  for  life.  But  the  power  of  sale  of  a  tenant 
for  Ufe  under  the  Act  can  only  be  exercised  after 
notice  of  the  intention  to  sell  has  been  given  to  the 
trustees  of  the  settlement  and  their  solicitor ;  and  a 
tenant  for  life  cannot  give  an  effectual  discharge  for 
the  purchase-money,  which  must  be  paid  either  into 
Court,  or  to  the  trustees  of  the  settlement,  whose 
receipt  in  writing  will  be  a  sufficient  discharge  to  the 
purchaser.  There  being  no  trustees  of  the  settle- 
ment, it  would  seem  that  a  second  appUcation  to  the 
Court  would  be  necessary  to  appoint  trustees  for  the 
purpose  of  giving  a  receipt  for  the  purchase-money, 
unless  paid  into  Court,  and  also,  perhaps,  for  the 
purpose  of  receiving,  or  waiving  notice  from  the 
person  ordered  by  the  Court  to  sell  (zz). 

Powers  of  sale  have  been  given  by  numerous 
statutes  in  order  to  enable  the  lands  of  infants, 
whether  entitled  absolutely  or  as  limited  owners,  to 
be  disposed  of  for  purposes  of  religion,  charity,  and 
other  public  objects.  For  a  list  of  statutes  including 
those  by  which  these  powers  are  created,  seeawfe,p.  58* 

Married  Women  as  Vendoi^s.^ — By  the  common 
law  of  England  a  woman  by  marriage  became,  in  the 
eye  of  the  law,  a  part  of  her  husband ;  her  personality 
was  so  merged  in  his,  that,  speaking  generally,  all 
her  property,  whether  real  or  personal,  passed  during 
the  coverture  under  his  control.  Thus,  in  early 
times  a  husband  had  powers  by  fine  or  feoffinent  to 


(s)  But  see  Ee  Counteu  of  Dudleys  Contract,  35  Ch.  D.  338, 
stated  in  Addenda. 
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alienate  his  wife's  lands^  so  that  she  could  not  law-      5^!L^ 
folly  enter  upon  it  after  his  death ;  but  this  power      women. 


was  taken  away  by  the  stat.  32  Hen.  8,  c.  28,  s.  4. 
There  was,  doubtless,  at  the  time  when  this  principle 
of  law  w^as  established,  ample  reason  for  it,  but  the 
processes  of  civilization  rendered  it  increasingly  less 
ap^Ucable  to  the  changing  condition  of  society.  The 
legislature  has  therefore,  from  time  to  time,  mter- 
fered  to  alter  the  common  law  so  as  to  give  to 
married  women  an  available  property  and  powers  of 
disposition  over  their  possessions. 

Until  the  passing  of  the  Fines  and  Recoveries  Fines  and 
Act  (3  &  4  Will.  4,  c.  74),  the  only  way  in  which  ^^^^^^^^ 
freeholds  belonging  to  a  married  woman,  not  being 
settled  to  her  separate  use  (a),  could  be  con- 
veyed was  by  the  cumbrous  machinery  of  a  fine. 
By  that  Act  it  was  provided  that  every  married 
woman,  after  31st  December,  1833,  might  dispose 
of  lands  of  any  tenure,  and  money  invested  in  lands, 
and  also  extinguish  powers  vested  in  her,  as  if  she 
were  2k  feme  sole ;  but  the  deed  must  be  concurred  in 
by  the  husband,  and  must  be  acknowledged  (b)  by 
the  married  woman.  And  by  Malins'  Act  (20  &  21 
Vict.  c.  57)  this  power  of  disposition  was  extended 
to  reversionary  interests  in  personal  estate. 

By  the  Married  Women's  Property  Act,  1870  Married 
(33  &  34  Vict.  c.  93),  sect.  8  (c),  it  was  provided  that  Zl'^^y 
w^here  freehold  and  copyhold  property  descends  upon  Act,  i87o. 
a  married  woman,  the  rents  and  profits  thereof  shall 
belong  to  her  for  her  separate  use ;  and  the  doctrines 
of  equity  thus  supphed  the  wife  with  certain  limited 
po^wers  of  disposition  over  such  property.  This  section 
does  not  enable  her  to  deal  with  the  corpus  of  the 
property  by  an  unacknowledged  deed :  Johnson  v. 
Johnson,  35  Ch.  D.  345 ;  see  Be  Voss,  King  v.  Voss, 
13    Ch*    D.   504.     This   Act,  however,   Umits   the 
marital  right  of  the  husband  in  his  wife's  property 

(a)  Ab  to  the  equitable  docttine  of  ''  separate  use,"  see  ante, 
VoL  I.,  pp.  215  et  seq. 

(h)  See  the  subject  of  acknowledgment  by  married  women  fiilly 
discussed,  ante.  Vol.  II.,  pp.  208  to  249. 

(c)  See  the  section  set  out  at  length,  ante,  YoL  I.,  p.  224,  and 
notas  thereon. 
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only  in  respect  of  property  coming  to  her  in  one 
way,  t.e.,  under  an  intestacy,  or  money  of  small 
amount,  ie.^  imder  200^. 

The  effect  of  the  Married  Women's  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  has,  however,  been  much 
wider.  By  that  statute  it  is  in  effect  provided  (c) 
that  the  husband  shall  have  no  control  whatever 
over  the  property  of  a  wife  if  married  on  or  after  Ist 
January,  1883,  and  that  (sect.  5)  where  the  marriage 
took  place  before  that  date,  he  shall  have  no  rights 
whatever  in  property  to  which  his  wife's  title  accrued 
after  the  commencement  of  the  Act. 

The  provisions  of  the  Act  have  been  already  com- 
mented on  in  dealing  with  the  subject  of  Acknow- 
ledgments by  Married  Women  :  see  Vol.  I.,  pp.  208 
et  seq.  But  since  the  appearance  of  that  volume 
there  have  been  several  decisions  of  importance  upon 
the  5th  section,  and  the  effect  of  the  words  "  her  title 
to  which,  whether  vested  or  contingent,  and  whether 
in  possession,  reversion,  or  remainder  shall  accrue 
after  the  commencement  of  this  Act."  In  Baynton 
V.  Collins,  27  Ch.  D.  604,  it  was  held  that  property 
to  which  a  married  woman  was,  at  the  commence- 
ment of  the  Act,  entitled  in  reversion  or  remainder, 
and  which  fell  into  possession  since  the  Act,  was 
within  sect.  5,  and  that  she  was  absolutely  entitled 
to  it.  This  decision  was  followed  in  Re  Thompson 
V.  Curzon,  29  Ch.  D.  177,  and  in  Ife  Hughes,  W.  N. 
1885,  p.  62.  Both  these  cases,  however,  seem  to  have 
been  decided  in  deference  to  the  authority  oi  Baynton 
V.  Collins,  27  Ch.  D.  604 :  see  also  JDixon  v.  Smith, 
54  L.  J.  Ch.  904.  Subsequentiy  the  point  was  fully 
reconsidered  in  the  cases  of  He  Tucker ^  54  L.  J.  Ch. 
874  (where  the  title  was  vested  in  remainder  before 
the  commencement  of  the  Act),  and  in  lie  Adames, 
54  L.  J.  Ch.  878  (where  the  title  was  only  con- 
tingent before  the  commencement  of  the  Act),  with 
the  result  that  in  both  cases  it  was  held  that  the 
property  in  question  was  not  within  the  5th  section 
of  the  Act.  These  decisions  were  followed  by  Ghitty,  J. 


(e)  See  the  seotiona  set  out  foUy,  ante,  Vol.  I.,  pp.  225  and 
226. 
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(who  had  at  first  decided  the  other  way  in  Baynton      JJJJjJ^ 
V.  Collins,  27  Ch.  D.  604),  in  the  caseof  J?e  Hobron,      women. 

W.  N.  1885,  p.  218 ;  34  W.  K.  195,  and  by  the  

Court  of  Appeal  in  Beid  v.  Seidy  31  Ch.  D.  402,  in 
which  case  the  title  was  vested  in  remainder  before 
the  commencement  of  the  Act.  The  last-mentioned 
decision  may  probably  be  regarded  as  settling  the 
law  on  a  much  disputed  point  by  establishing  that 
the  5th  section  of  the  Act  ^as  was  anticipated  in 
Vol.  I.  of  this  work,  p.  228),  is  limited  in  its  opera- 
tion to  property  the  title  to  which  ^r5<  accrues  on 
or  after  the  1st  January,  1883. 

It  follows  that  as  a  result  of  recent  legislation, 
married  women,  as  regards  their  power  to  dispose  of 
their  property,  may  be  classed  under  three  heads. 
First,  those  married  before  the  commencement  of  the 
Act  of  1870 ;  secondly,  those  married  in  the  interval 
between  that  date  and  1st  January,  1883 ;  and  thirdly, 
those  married  on  or  after  the  last-mentioned  date. 

Those  who  fall  within  the  first  of  these  three 
classes  can  dispose  absolutely  of  such  property 
as  falls  within  the  operation  of  section  5  of  the 
Married  Women's  Property  Act,  1882.  They  can 
also  deal  with  property  settled  to  their  separate  use ; 
but  as  regards  any  other  property,  they  can  convey 
only  with  the  concurrence  of  the  husband ;  and  il 
the  property  be  freehold,  or  a  reversionary  interest 
in  personalty  within  the  meaning  of  "  Malins'  Act " 
(20  &  21  Vict.  c.  57),  the  deed  must  be  acknow- 
ledged under  the  provisions  of  the  Pines  and  Re- 
coveries Act  (3  &  4  Will.  4,  c.  74,  s.  77  et  seq.).  These 
provisions  have  been  already  considered,  ante^  Vol.  I., 
pp.  234  et  seq. 

Those  who  come  under  the  second  category  have 
slightly  increased  powers  of  disposition,  inasmuch  as 
money  under  the  value  of  200/.,  or  property  devolv- 
ing upon  them  under  an  intestacy,  has  attached  to 
it,  by  the  Married  Women's  Property  Act,  1870, 
the  character  and  incidents  of  separate  estate,  and 
as  such  can  be  dealt  with  by  them.  It  is,  however, 
to  be  borne  in  mind,  that  the  corpus  of  real  estate 
devolving  under  an  intestacy  cannot  be  dealt  with 
without  the  concurrence  of  the  husband,  and  without 
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compliance  with  the   provisions  of  the  Fines  and 
Recoveries  Act :  see  ante,  p.  71. 

Women  who  were  married  on  or  after  the  1st 
January,  1883,  are  to  all  intents  and  purposes  on  the 
same  footing  in  respect  of  their  power  to  dispose  of 
property  as  if  they  had  not  been  married  at  all,  and 
can,  without  any  assent  on  the  part  of  their  husbands,, 
deal  with  their  property  absolutely. 

It  must  be  remarked  that,  except  when  the  mar- 
ried woman  has  special  powers  enabling  her,  or  when 
the  property  is  settled  to  her  separate  use,  or  is 
within  the  operation  of  the  Married  Women's  Pro- 
perty Act,  1882,  she  cannot  pass  the  legal  estate  in 
land  except  by  deed  acknowledged  imder  the  Fines 
and  Recoveries  Act.  This  is  a  point  of  practical 
importance  which  should  not  be  lost  sight  of.  And 
it  must  be  noted  that  though  the  powers  of  a  mar- 
ried woman  over  land  in  which  she  has  a  separate 
use  are  absolute  {Taylor  v.  Meads,  34  L.  J.  Ch.  203  ; 
and  Pride  v.  Bubb,  L.  R.  7  Ch.  68),  a  mere  renu|icia- 
tion  of  his  rights  by  the  husband  will  not  suffice  to 
estabhsh  a  separate  use  in  the  wife  ;  there  must  be 
a  valid  and  effectual  declaration  of  trust  in  her 
favour :  Dye  v.  Dye,  13  Q.  B.  D.  147 ;  and  it  must 
also  be  borne  in  mind  that  she  has  no  disposing 
power  during  the  coverture  over  property,  her  title 
to  which  cannot  accrue  till  after  her  husband's 
death,  as  the  separate  use  does  not  attach  :  see  Kinff 
V.  Lucas,  25  Ch.  D.  712  ;  JRe  Pnde,  Stafford  v. 
Staffcyrd,  28  Ch.  D.  709. 

It  may  also  be  here  noted  that  when  the  con- 
currence of  the  husband  (in  a  case  where  otherwise 
it  would  have  been  necessary)  is  dispensed  with 
under  sect.  91  of  the  Fines  and  Recoveries  Act,  the 
common  law  rights  of  the  husband  are  not  thereby 
affected  ;  nor  are  they  destroyed  by  his  wife's  aUena- 
tion  under  the  order :  Fowke  v.  Draycott,  29  Ch.  D.  996. 

By  sect.  6  of  the  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78),  when  any  freehold  or 
copyhold  hereditaments  are  vested  in  a  married 
woman  as  a  bare  trustee,  she  may  convey  or  sur- 
render the  same  as  if  she  were  a  feme  sole.  As  to 
the  meaning  of   the   phrase   "bare    trustee,"  see 
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Christie  v.  Ommtan,  1  Ck  D.  279  ;  Lysaght  v.  Ed-  JgJ^ 
wards,  2  Ch.  D.  499,  506 ;  Morgan  v.  Swansea  womAn. 
Urban  Sanitary  Auihoriiy,  9  Ch.  L).  582 ;  and  lie 
Doaora,  Docwra  v.  Faith,  29  Ch.  D.  693.  As  to  con- 
veyance of  trust  estates  by  a  woman  married  after 
1882,  see  the  Married  Women's  Property  Act,  1882 
(45  &  46  Vict.  c.  75),  sects.  1  and  18. 

Lunatics  as  VendorsJ] — It  is  a  well-established  rule  Sales  by  and 
that  a  lunatic  will  not  be  bound  by  any  deed  entered  J^^^n^Jj.^^  ^^ 
into  by  him  not  during  a  lucid  interval.  A  fine  or  a 
recovery,  being  a  conveyance  by  act  of  law,  was 
formerly  good  against  a  lunatic  :  Murley  v.  Shejren,  8 
A,  &  E.  754  ;  but  see  Robert's  Case,  3  Atk.  313  ;  and 
Elliott  V.  Ince,  7  D.  M.  &  G.  475;  and,  according  to  the 
early  authorities,  a  conveyance  by  a  lunatic,  though 
it  might  be  set  aside  by  the  committee  of  his  estate 
during  his  life,  or  by  his  heir  after  his  death,  could 
not  be  avoided  by  the  lunatic  himself  on  his  return 
to  sanity,  and  this  was  in  accordance  with  the  old 
doctrine,  that  no  man  should  be  heard  to  stultify 
himself  by  pleading  his  own  insanity :  Beverley  s 
Case,  4  Rep.  123  b;  Stroud  v.  Marshall,  Cro.  Eliz. 
398 ;  Murley  v.  Sherren,  8  A.  &  E.  754 ;  Browne 
V.  Joddrell,  3  C.  &  P.  30.  But  this  doctrine  is 
exploded,  and  it  is  now  settled  that  a  lunatic  is  en< 
titled,  on  recovering  his  senses,  to  avoid  his  own 
deed :  Molton  v.  Camroux,  2  Exch.  487.  This 
former  inability  of  a  lunatic  to  avoid  his  own  deed 
appears  to  have  been  limited  to  the  case  of  feoffment 
with  livery  of  seisin  :  Thompson  v.  Leath,  Comb.  468 ; 
Beverley's  Case,  4  Rep.  123b;  and  it  has  been 
decided  that  a  conveyance  of  an  innocent  nature, 
such  as  an  assurance  by  lease  and  release,  or  a 
grant,  is  absolutely  void:  Yates  v.  Boca,  2  Str. 
1104.  The  statute  8  &  9  Vict.  c.  106,  having 
destroyed  the  tortious  operation  of  feoffments,  has 
made  them  also  innocent  conveyances. 

At  the  same  time,  when  a  person,  though  actually 
of  unsound  mind,  but  apparently  sane,  enters  into  a 
contract  with  a  person  who  has  no  notice  of  the 
insanity,  and  the  contract  has  been  carried  into 
effect,  and  it  is  no  longer  possible  to  remit  the 
parties  to  their  respective  positions  as  they  were 
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LimrtiM      l>^fore  the  contract,  the   contract  will  not  be   set 

'—  aside :   Niell  v.  Morley,  9  Ves.  478  ;    Williams  v. 

Wervtworih,  5  Beav.  325 ;  Selhy  v.  Jadcson,  6  Beav. 
192;  MoUon  v.  Gamrovx^  4  Exch.  17;  i^ro5<  v. 
Beavan,  17  Jur.  369 ;  Beavan  v.  Macdannell,  10 
Exch.  184;  Campbell  v.  Hooper,  3  Sm.  &  G.  153  ; 
£^//2bft  V.  Ince,  7  Be  G.  M.  &  G.  475. 

The  two  last-mentioned  rules  are  apparently  con- 
flicting, and  there  is  stiU  some  doubt  how  far  the 
proposition  last  stated  is  applicable  to  the  case  of 
contracts  for  the  sale  or  purchase  of  land,  but  it  is 
submitted  that  where  a  sale  transaction  with  a 
lunatic  is  embraced  within  the  terms  of  the  proposi- 
tion, and  has  been  perfected  by  a  conveyance  of  the 
property  executed  oy  the  lunatic,  such  conveyance 
will  not  be  set  aside  :  see  the  remarks  of  Truro,  C, 
in  Price  v.  Berrington,  3  Mac.  &  G.  498,  and  of 
Cr an  worth,  C,  in  Elliott  v.  Ince,  7  De  G.  M.  &  G. 
487.  It  may  be  observed  that  mere  executory  con- 
tracts will  not  be  enforced  against  one  who  was  of 
unsound  mind  at  the  date  of  the  contract,  if  the 
other  contracting  party  had,  even  though  subse- 
quently to  the  date  of  the  contract,  knowledge  of  the 
unsoundness  of  mind. 

If  a  lunatic  during  a  lucid  interval  executes  a  deed, 
it  is  good :  Hall  v.  Warren,  9  Ves.  610  ;  Creagh 
V.  Blood,  2  Jo.  &  L.  509 ;  Selby  v.  JaxJcson,  6 
Beav.  192 ;  Essex  v.  Daniell,  L.  R.  10  C.  P.  543. 

As  to  the  evidence  admissible  in  order  to  fix  the 
other  party  with  notice  of  the  lunacy  :  see  Beavan 
V.  Macdonnell,  10  Exch.  184,  and  Greenslade  v. 
Dare,  20  Beav.  284. 

When  a  lunatic  has  been  so  found  by  inquisition, 
his  property  can  be  dealt  with  only  under  the  powers 
of  the  Lunacy  Regulation  Act,  16  &  17  Vict.  c. 
70.  Reference  may  be  made  to  this  Act,  and  to 
the  statute  25  &  26  Vict.  c.  86,  and  to  the  General 
Orders  in  Lunacy,  dated  7th  November,  1853. 
Certain  limited  powers  of  dealing  with  the  land  of 
a  lunatic  are  also  conferred  by  the  Lands  Clauses 
Act,  1845  (8  &  9  Vict.  c.  18,  s.  7)  (d),  by  the  Leases 


((f)  As  to  procedure  when  the  vendor  is  a  lunatic  and  no  com- 
mittee has  been  appointed,  see  Midland  BaiL  Co.  v.  Oawin,  1  Coll  74. 
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and  Sales  of  Settled  Estates  Act  (19  &  20  Vict.     ^^ 

c.  70),  and  by  the  Settled  Land  Act,  1882  (45  &  46  — 

Vict.  c.  38).  By  sect.  119  of  the  Lunacy  Regula- 
tion Act,  property  dealt  with  under  the  Act  retains 
its  original  character  as  personalty  or  realty,  as  the 
case  may  be  (cf.  Be  WJiarton^  5  De  G.  M.  &  G.  33,  a 
case  under  the  former  Act  of  1 1  Geo.  4,  and  1  Will.  4, 
c.  65),  and  the  Court,  in  exercising  its  powers  over 
the  property  of  a  lunatic,  is  careful  to  do  so  in  such 
a  miimer  d  to  preserve  to  it  the  original  character : 
Re  PareSj  Lillington  v.  PareSf  12  Ch.  D.  333 ;  Re 
Ryder,  20  Ch.  D.  514. 

As  to  the  necessity  of  the  acknowledgment  of 
deeds  dealing  with  land  of  a  lunatic  feme  covert^  see 
Re  Stables,  4  De  G.  J.  &  S.  257. 

Sales  by  Trustees  in  Bankruptcy.! — The  trustee  of  in  bank- 
a  debtor's  property  has  extensive  powers  of  disposi-  ™p^^- 
tion  given  him  by  the  Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  in  order  to  enable  him  to  reaUse  the 
assets  of  the  debtor's  estate  to  the  best  advantage 
for  the  benefit  of  the  creditors.  Sect.  50  of  that 
Act  (see  awfe,  Vol.  II.,  p.  454)  gives  him  power  to 
acquire  possession  of  aU  property  of  a  transferable 
nature  ;  tibe  vesting  of  property  In  him  is  provided 
for  by  sect.  54  (see  ante.  Vol.  II.,  p.  456),  and  by 
sect  56  (ante,  Vol.  II.,  p.  457)  he  is  empowered  to 
sell,  by  public  auction  or  private  contract,  the  whole 
or  any  part  of  the  debtor's  property,  and  to  give 
vaUd  receipts  for  the  purchase-money  (dd). 

2.  Who  may  be  Purchasers. 

Purchases  under  Express  Powers.'^ — Settlements,  Powers  in 
by  deed  or  will,  of  real  estate  usually,  and  personalty  J^^c"^  to^l"^; 
settlements  not   unfrequently,   comprise  trusts    or  chase  land. 
powers  directing   or  enabling  the   trustees   under 
certain  conditions  to  invest  capital  or  other  monies 
arising  under  the   settlement,  in  the   purchase  of 
land.     In  exercising  any  powers  of  this  kind,  regard 

(dd)  As  to  the  power  of  the  official  receiver,  acting  as  trustee, 
to  sell  a  bankrupt's  property,  see  Turquand  v.  Board  of  Trade,  1 1 
App.  Ca.  286. 
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must^  of  course,  be  had  to  any  directions  or  restrictions 
contained  in  the  instrument  creating  the  power. 

In  purchasing  under  powers,  it  is  specially  neces- 
sary for  trustees  to  take  the  most  effectual  means  for 
arriving  at  a  sound  view  of  the  actual  value  of  that 
which  they  are  about  to  buy.  To  this  end  it  may 
be  said  to  be  essential  that  they  should  not  rely 
upon  any  value  laid  upon  them  by  the  intending 
vendor,  but  should  employ  a  valuer  on  their  own 
behalf:  Leigh  v.  PartrtdgCy  34  Beav.  312. 

Trustees  should  be  careftd  to  enter  into  no  agree- 
ment by  which  they  are  precluded  from  getting  a 
good  marketable  title  :  Eastern  Coufittes  Bail.  Co. 
V.  HawlceSj  5  H.  L.  C.  363 ;  Ex  paHe  the  Governors 
of  Christ's  Hospital,  2  H.  &  M.  166.  But  by  the 
Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict. 
c.  78),  sects.  1,  2,  and  3,  trustees  were  empowered  to 
accept  a  forty  years'  title  on  purchasing  freeholds, 
and  on  buying  leaseholds  to  dispense  with  the  pro- 
duction of  the  lessor's  title.  Further  freedom  has 
since  been  given  to  trustees  by  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vict. 
c.  41),  by  sect.  3  of  which  Act  certain  *  conditions  of 
sale  are  impUed  in  all  open  contracts,  or  all  con- 
tracts in  which  the  implication  is  not  expressly 
negatived  (e) ;  and  by  sect.  66  of  the  same  Act, 
trustees  are  expressly  protected  in  adopting  and 
acting  upon  these  provisions  of  this  Act.  If  the 
money  about  to  be  invested  is  in  Court,  the  trustees 
must  obtain  the  sanction  of  the  Court  in  order  to 
enable  them  to  invest ;  for  after  an  administration 
decree,  or  any  other  proceeding  giving  the  Court 
seisin  of  the  case,  the  powers  of  management  and 
discretion  vested  in  the  trustees  are  subject  to  the 
control  of  the  Court :  Bethell  v.  Ahraham,  L.  R.  17 
Eq.  24 ;  Minors  v.  Battison,  L.  R.  1  App.  Ca.  428. 

The  power  of  trustees  to  purchase  personal  pro- 
perty under  special  powers  usually  resolves  itself 
into  what  is  commonly  known  as  the  power  of  in- 
vestment. All  properly  drawn  settlements  contain 
directions  upon  this  head,  which  the  trustees  are 


(e)  See  ante.  Vol.  II.,  sub  tit  Conditions  of  Sale,  pp.  632  H  seq. 
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bound  to  observe.     The  terms  of  investment  clauses     P«rohaM» 
vary  according  to  circumstances  m  respect  of  the      BzprtM 
extent  of  the  power  and  the  conditions  of  its  exercise,      ^°^"^*"* 
and  will  be  fully  considered  in  a  later  volume,  sub 
tit.  Settlements. 

In  exercising  a  power  of  purchasing  real  estate,  Trustees 
trustees  are  bound  to  invest  in  property  which  will  Suwt  not°^ 
not,  in  its  nature,  be  or  become  unfair,  as  between  benefit  some 

.1     •  •  ,     •  M        J      J       rm_  •     •  1  •  beneficianes 

their  various  cestuis  que  tinistent  Ihis  is  an  applica-  at  the  expense 
tion  of  the  rule  that  it  is  a  trustee's  duty  to  hold  the  ^^  °*^^"- 
balance  evenly  between  his  various  beneficiaries  : 
Baby  V.  RideJialghy  7  De  G.  M.  &  G.  104 ;  Harrison 
V.  Theatorij  4  Jur.  N.  S.  550  ;  Davies  v.  Westcomh,  2 
Sim.  425.  Thus  an  estate,  the  value  of  which  largely 
depends  upon  its  timber,  should  not  be  bought,  for 
in  such  a  case  the  tenant  for  life,  if  without  im- 
peachment of  waste,  could,  by  felling  timber,  ap- 
propriate a  considerable  portion  of  the  corpus  of  the 
property :  Surges  v.  Lamby  16  Ves.  174.  But  in 
Bellot  V.  Littler,  W.  N.  1874,  p.  156,  mines  imder 
the  settled  property  and  under  lands  adjoining  were 
permitted  to  be  purchased.  It  has  been  held  that 
ground  rents  are  not  a  proper  subject  of  purchase 
by  trustees  under  a  trust  to  buy  freeholds  :  Bead  v. 
Shaw,  Sug.  Power  (App.),  953 ;  but  in  the  case 
lie  Peyton's  Settlement,  L.  R.  7  Eq.  463,  it  was 
held  that  trustees  having  power  to  invest  money  in 
the  purchase  of  lands  or  hereditaments  in  fee  simple, 
may  invest  in  the  purchase  of  freehold  ground  rents. 
Under  a  trust  to  invest  in  the  purchase  of  realty, 
leaseholds  are  not  as  a  general  rule  proper  to  be  pur- 
chased :  lie  Chennelly  Jones  v.  Ckennell,  8  Ch.  D. 
492 ;  see  also  Be  Boyd's  Settled  Estates,  14  Ch.  D. 
G26  ;  Leigh  v.  Leigh,'W.  N.  1886,  p.  191.  As  regards 
copyholds  for  lives,  see  Turner  v.  Harrison,  1 7  Sim. 
111. 

It  is  important  that  the  property,  when  purchased.  Conveyance 
should  be  properly  conveyed  to  the  trustees.  It  ***^"***-*®^ 
may  be  undesirable  that  the  trust  under  which  the 
purchase  is  effected  should  be  disclosed;  as  the 
vendor  may  thereby  be  burdened  with  the  duty  of 
seeing  that  the  purchase  is  a  proper  execution  of 
the  trust.     In  such  cases,  the  actual  conveyance  will 
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be   to  the  trustees  themselves ;    but   the   trustees 
would,  as  a  matter  of  course,  cpntemporaneously 
execute  a  declaration  of  trust,  or  a  settlement  of  the 
property.     To  neglect  this  precaution  would  lead  to 
difl&culty,   and    possibly  to   considerable    expense  : 
Lane  v.  Dighton,  Amb.  413 ;  Anon,  Case,  Sel.  Ca.  in 
Ch.  57  ;  Denton  v.  Davies,  18  Ves.  499;  Price  v. 
Blakemm*e,  6  Beav.  507 ;  Mathias  v.  Mathias,  3  Sm. 
&  G,   552  ;  Hopper  v.  Conyers,  L.  R.   2  Eq.  549  ; 
Sealy  v.  Stawecl,  2  I.  R  Eq.  326. 

When  the  trust  is  to  ^purchase  and  settle  land, 
the  question  of  the  terms  of  the  settlement  will  be 
decided  according  to  the  special  circumstances  of 
each  case,  and  as  a  rule  it  wiQ  be  found  best  not  to 
embody  the  settlement  in  the  conveyance,  but  to  con- 
vey the  property  to  the  trustees,  leaving  it  to  them 
to  execute  the  settlement  as  they  may  be  advised. 

But  where,  as  more  frequently  happens,  the 
purchase  is  made  by  the  trustees  of  an  existing 
settlement,  the  customary  course  is  to  convey  the 
land  to  the  trustees,  and  to  embody  the  settlement 
of  the  land  in  the  conveyance  by  a  clause  referring 
the  trusts  and  powers  of  the  original  settlement.  It 
not  unfrequently  happens  that  in  these  cases  con- 
siderable care  is  necessary  in  order  that  the  con- 
veyance may  be  in  such  a  form  as  to  vest  the  land 
upon  the  trusts  and  subject  to  the  Hmitations  which 
are  at  the  time  existing  under  the  settlement,  in 
consequence  of  births,  marriages,  or  deaths,  or  of 
dealings  with  the  estates  limited  by  the  settle- 
ment, which  may  have  taken  place.  Thus,  the 
tenant  for  life  may  have  sold  his  life  interest,  or  the 
trustees  of  a  term  of  years  created  by  the  settlement 
may  be  dead ;  and  in  both  instances  an  inartificial 
reference  to  the  terms  of  the  settlement  may  fail  to 
effect  a  proper  settlement  of  the  purchased  property. 
The  circumstances  of  each  case  vary ;  and  the  clause 
referring  to  the  original  settlement  must  be  care- 
fully adapted  to  each  case  (/). 

It  may  here  be  noted  that  a  vendor  cannot  insist 

(/)  Examples  of  clauses  of  this  nature  will  be  found  in  the 
Precedents  following  this  Dissertation. 
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npon  being  satisfied  that  the  form  in  which   the     ^PurchajeB 
trustees  propose  to  take  their  conveyance  is  a  proper      Express 
one.     The  vendor  in  such  a  case,  can  do  no  more      ^q^^t^- 
than  require  his  purchasers  to  show  him  that  the 
conveyance  contains  no   incorrect  recitals,  a  point 
upon  which  vendors   are  in  all   cases  entitled  to  ' 

protect  themselves  :  Hartley  v.  Burton^  L.  R.  3  Ch. 
365  ;  Mansfield  v.  Childerkotise,  4  Ch.  D.  82. 

Purchases  under  Statutory  Powers.li — Under  the  Settled 
Settled  Estates  Act,  1877  (40  &  41  Vict.  c.  18),  the  f^^^^^^ 
purchase-money  of  lands  sold  by  order  of  the  Court 
may  (sect.  34)  be  paid  to  trustees  approved  by  the 
Court,  or  otherwise  into  Court,  and  is  to  be  applied 
as  the  Court  shaU  from  time  to  time  direct,  to  some 
one  or  more  of  several  purposes  specified  in  the 
section,  one  of  which  is,  "  The  purchase  of  other  here- 
ditaments to  be  settled  in  the  same  manner  as  the 
hereditaments  in  respect  of  which  the  money  was 
paid ;"  but,  if  the  Court  shall  so  direct,  the  money 
may  be  applied  by  the  trustees  without  any  applica- 
tion to  the  Court. 

The  corresponding  provisions  of  the  Settled  Land  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38),  differ  from  the  pro-  ^"^  ^®®2- 
vision  just  referred  to  in  making  the  application  of 
money  generally  dependent  upon  the  direction  of 
the  tenant  for  life.  Capital  money  arising  under  the 
Act  may,  when  received,  be  applied,  amongst  other 
modes  (sect.  21)  : — 

'<  (y.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  Capital  money 
land,  being  freehold  land,  or  in  purchase  of  the  fee  ?"    L^^^f 
simple  of  any  part  of  the  settled  land  being  copyhold  &c. 
or  customary  land. 

"  (vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any 
part  of  the  settled  land,  being  leasehold  land  held  for 
years,  or  life,  or  years  determinable  on  life. 

"  (yiL)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or 
customary  land,  or  of  leasehold  land  held  for  sixty 
years  or  more  unexpired  at  the  time  of  purchase,  subject 
or  not  to  any  exception  or  reservation  of  or  in  respect 
of  mines  or  minerals  therein,  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or 
minerals  therein,  or  in  other  land. 

B. — ^VOL.   V.  G 
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"  (viil)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals,  convenient  to  be 
held  or  worked  with  the  settled  land,  or  of  any  ease- 
ment, right,  or  privilege  covenient  to  be  held  with  the 
settled  land  for  mining  or  other  purposes." 

The  payment  of  the  purchase-inoney  must  be 
made  as  directed  by  the  tenant  for  l3e ;  for  by 
sect.  22,  it  is  provided  that : — 

Sect  22.  ''  (1.)  Capital-money  arising  under  this  Act  shall,  in 
order  to  its  being  invested  or  applied  lis  aforesaid,  be 
paid  either  to  the  trustees  of  the  settlement  or  into 
Court,  at  the  option  of  the  tenant  for  life,  and  shall  be 
invested  or  applied  by  the  trustees,  or  under  the  direc- 
tion of  the  Court,  as  the  case  may  be  accordingly  (jf). 

"  (2.)  The  investment  or  other  application  by  the  trustees  shall 
be  made  according  to  the  direction  of  the  tenant  for 
life,  and  in  default  thereof,  according  to  the  discretion 
of  the  trustees,  but  in  the  last-mentioned  case  subject 
to  any  consent  required  or  direction  given  by  the  settle- 
ment with  respect  to  the  investment  or  other  applica- 
tion by  the  trustees  of  trust-money  of  the  settle- 
ment ;  and  any  investment  shall  be  in  the  names  or 
under  the  control  of  the  trustees. 

**  (3.)  The  investment  or  other  application  under  the  direction 
of  the  Court  shall  be  made  on  the  application  of  the 
tenant  for  life,  or  of  the  trustees. 

"  (4.)  Any  investment  or  other  application  shall  not  during  the 
life  of  the  tenant  for  life  be  altered  without  his  consent. 

"(5,)  Capital-money  arising  imder  this  Act  while  remaining  un- 
invested or  unapplied,  and  securities  on  which  an 
investment  of  any  such  capital-money  is  made,  shall 
for  all  purposes  of  disposition,  transmission,  and  devolu- 
tion, be  considered  as  land,  and  the  sums  shall  be  held 
for  and  go  to  the  same  persons  accordingly,  in  the  same 
manner  and  for  and  on  the  same  estates,  interests,  and 
trusts,  as  the  land  whercfrom  the  money  arises  would, 
if  not  disposed  of,  have  been  held  and  have  gone  under 
the  settlement. 

**  (6.)  The  income  of  those  securities  shall  be  paid  or  applied  as 


{jf)  A  tenant  for  life  who  consents  to  the  payment  of  capital 
money  into  Court,  is  to  be  deemed  to  have  exercised  his  option, 
and  the  money  must  remain  in,  and  be  invested  or  applied  undei 
the  direction  of  the  Court :  Cookes  v.  Cookes,  34  Ch.  D.  498. 
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the  income  of  that  land,  if  not  disposed  of,  would  have  PoroliasM 

been  payable  or  applicable  under  the  settlement.  statntory 

*'  (7.)  Those  securities  maybe  converted  into  money,  which  shall  Powers. 
be  capital-money  arising  imder  the  Act." 

The  selection  of  the  lands  to  be  bought  is  limited 
by  sect.  23,  which  provides  that  "  capital  money- 
arising  under  the  Act  from  settled  land  in  England 
sliall  not  be  apphed  in  the  purchase  of  land  out  of 
England,  unless  the  settlement  expressly  authorizes 
the  same." 

The  mode  of  dealing  with  the  land  so  purchased 
is  provided  for  by  sect.  24,  which  is  as  follows  : — 

Seot.  24.  '^  (1.)  Land  acquired  by  purchase  or  in  exchange,  or  Settloment  of 

on  partition,  shall  be  made  subject  to  the  settlement  in  ^^^  5"l"  i 
'^  '  '*  chased,  taken 

manner  directed  in  this  section.  in  exchange, 

**  (2.)  Freehold  land  shall  be  conveyed  to  the  use,  on  the  trusts,  *^' 
and  subject  to  the  powers  and  provisions  which,  under 
the  settlement,  or  by  reason  of  the  exercise  of  any 
power  of  charging  therein  contained,  are  subsisting  with 
respect  to  the  settled  land,  or  as  near  thereto  as  circum- 
stances permit,  but  not  so  as  to  increase  or  multiply 
charges  or  powers  of  charging  (g). 
"  (3.)  Copyhold,  customary,  or  leasehold  land  shall  be  conveyed 
to  and  vested  in  the  trustees  of  the  settlement  on  trusts 
and  subject  to  powers  and  provisions  corresponding,  as 
nearly  as  the  law  and  circumstances  permit,  with  the 
uses,  trusts,  powers,  and  provisions  to,  on,  and  subject  to 
which  freehold  land  is  to  be  conveyed  as  aforesaid ;  so 
nevertheless  that  the  beneficial  interest  in  land  held  by 
lease  for  years  shall  not  vest  absolutely  in  a  person  who 
is  by  the  settlement  made  by  purchase  tenant  in  tail, 
or  in  tail  male,  or  in  tail  female,  and  who  dies  under 
the  age  of  twenty-one  years,  but  shall,  on  the  death  of 
that  person  under  that  age,  go  as  freehold  land  con- 
veyed as  aforesaid  would  go  (A). 

(ff)  With  regard  to  the  increase  or  multiplication  of  chargeS|  see 
Hindu  V.  Taylor^  5  De  G.  M,  k  G.  677  ;  and  poit,  tit.  Sbttlbmbxts. 

(A)  The  corresponding  clause  in  liord  Cranworth's  Act  did  not 
contain  the  last  words  of  this  sub-section.  They  are,  however, 
usually  found  in  the  common  form  in  settlements :  their  omis- 
sion was  objectionable,  as  upon  the  death  under  age  of  the  first 
tenant  in  tail,  the  leasehold  simply  reverted  to  the  settlor :  Gosling 
y.  Gf»ling,  1  De  G.  J.  &  S.  16 ;  Chrktie  v.  Goding,  L.  R.  1  H.  L. 
279.    The  sub-section  will  operate  so  as  to  keep  the  leaseholds 

Q  2 
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"  (4.)  Land  acquired  as  aforesaid  may  be  made  a  substituted 
security  for  any  cbarge  in  respect  of  money  actually 
raised,  and  remaining  unpaid,  from  which  the  settled 
land,  or  any  part  thereof,  or  any  undivided  share  therein, 
has  theretofore  been  released  on  the  occasion  and  in  order 
to  the  completion  of  a  sale,  exchange,  or  partition  («')- 

"  (5.)  Where  a  charge  does  not  affect  the  whole  of  the  settled 
land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase 
with  money  arising  from  sale  of  land  which  was  before 
the  sale  subject  to  the  charge,  or  by  an  exchange  or  par* 
tition  of  land  which,  or  an  undivided  share  wherein,  was 
before  the  exchange  or  partition  subject  to  the  change. 

^  (6.)  On  land  being  so  acquired,  any  person  who  by  the  direc- 
tion of  the  tenant  for  life,  so  conveys  the  land  as  to 
subject  it  to  any  charge,  is  not  concerned  to  inquire 
whether  or  not  it  is  proper  that  the  land  should  be  sub- 
jected to  the  charge. 

''(7.)  The  provisions  of  this  section  referring  to  land  extend 
and  apply  as  far  as  may  be  to  mines  and  minerals,  and 
to  easements,  rights,  and  privileges  over  and  in  relation 
to  land." 

As  regards  the  security  of  a  person  contracting 
with  a  tenant  for  life  for  the  sale  of  property,  see 
sects.  31  and  54  of  the  Act|  and  antCf  pp.  55^  56. 

Purchases  by  Corporations^  &c.l — Corporations 
cannot  hold  land  unless  a  licence  for  that  purpose 
has  been  granted  by  the  Crown,  or  under  special 
statutory  power.  The  lord  also  was  formerly  en- 
titled to  prevent  a  grant  by  his  tenant  to  a  corpora^ 
tion,  unless  with  his  licence  :  2  Black.  Com.  269  ; 
but  the  licence  of  the  lord  is  now  no  longer  neces- 
sary ;  7  &  8  Will.  4,  c.  37.  The  Crown  is,  of  course, 
not  affected  by  any  limitation  of  this  nature. 

Under  the    Municipal   Corporations  Act,    1882 


subject  to  the  trusts  of  the  settlement  until  they  vest  in  some 
issue  in  tail  or  in  some  tenant  in  tail  by  purchase  who  attains  full 
age.  See  as  to  quasi  entails,  and  their  construction,  Allen  v. 
AUen,  2  Dr.  &  W.  337 ;  FoUy  v.  Bumell,  1  Br.  C.  C.  274 ;  and 
sub  tit.  Sbttlbments. 

(t)  As  to  substitution  of  securities,  see  sect  5  of  the  Act,  ante. 
p.  44. 
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(45   k  46  Vict.  c.   50),  a  municipal  corporation  has  Jj!JJjJ[3J^ 

power  (sect.  105)  to  purchase  land,  not  exceeding  five  

acres  for  certain  specific  purposes,  and  by  sect.  107, 
where  a  municipal  corporation  has  not  power  to 
purchase  or  acquire  land,  a  purchase  may  be  effected 
with  the  approval  of  the  Treasury. 

Under  the  Public  Health  Act,  1875  (38  &  39 
Vict  c.  55),  any  local  authority  may  (sect.  175)  for 
the  purposes  and  subject  to  any  provisions  of  the 
Act  purchase  any  lands,  whether  situated  within  or 
without  their  district. 

Under  the  Universities  and  College  Estates  Act,  Univewities, 
1858  (21  &  22  Vict.  c.  44),  all  moneys  which  on  Epical 
any  sale,  enfranchisement,  or  exchange  under  that  Corpomtioiia. 
Act  are  received  by  or  for  the  benefit  of  the  Uni- 
versities of  Oxford,  Cambridge,  and  Durham,  and 
their  several  colleges,  and  the  colleges  of  Winchester 
and  Eton  may  be  laid  out  (sect.  1)  in  the  purchase 
of  other  lands  contiguous  to  or  convenient  to  be  held 
with  lands  belonging  to  such  universities  respectively, 
or  to  any  such  college.  And  by  the  Act  14  &  15 
Vict.  c.  104,  ecclesiastical  corporations,  sole  and 
aggregate,  are  empowered  ^sect.  6)  to  lay  out  the 
moneys  received  on  any  sale,  exchange,  or  enfran- 
chisement under  that  Act  in  the  purchase  of  other 
lands  to  be  conveyed  to  the  use  or  for  the  benefit  of 
such  corporation. 

The  churchwardens  and  overseers  of  a  parish  are  By  panA 
a  quasi  corporation ;  and  the  real  property  belonging  "^''"• 
to  a  parish  vests  in  them  :  Smith  L.  &  T.  73. 

By  stat.  59  Geo.  3,  c.  12,  s.  12,  the  church- 
wardens and  overseers  of  the  poor  of  any  parish  are 
empowered,  with  the  consent  of  the  inhaoitants  in 
vestry  assembled,  to  purchase  lands  to  the  extent  of 
twenty  acres,  to  be  used  for  the  employment  of  the 
poor ;  by  stat.  1  &  2  Will.  4,  c.  42,  s.  1,  the  quantity 
was  increased  to  fifty  acres. 

The  powers  of  purchasing  thus  given  to  the 
churchwardens  and  overseers  are,  by  5  &  6  Will.  4, 
c.  69,  transferred  to  the  guardians  of  the  poor,  or 
where  there  are  no  guardians,  to  the  overseers,  under 
the  control  of  the  Local  Government  Board. 

Charitable  and  qtmsi-ciiQiitahle  bodies  can  as  a  Guanties. 
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Pureiiaiei  by  rule  purchase,  subject  only  to  the  restraints  of  the 
corporatipni.  j^^^j^^^ain  Act,  9  Geo.  2,  c.  36,  and  of  the  Acts 
relating  thereto.  In  several  instances,  however, 
these  restrictions  have  been  relaxed  in  favour  of 
purchases  of  small  portions  of  land  for  specific 
purposes.  Thus  a  conveyance  of  a  site  for  a  school 
under  4  &  5  Vict.  c.  38,  may  be  attested  by  one 
witness  only,  but  apparently  must  still  be  enrolled ; 
though  by  7  &  8  Vict.  c.  37,  s.  3,  the  death  of  the 
donor  or  grantor  within  twelve  calendar  months  will 
not  avoid  it  {{).  So  grants  may  be  made  for  sites  for 
literary  and  scientific  and  similar  institutions  (17  & 
1 8  Vict.  c.  112);  and  for  recreation  and  playgrounds 
(22  Vict.  c.  27). 

Incorporated  charities  may  also,  with  the  sfisent 
of  the  Charity  Commissioners,  invest  money  arising 
from  the  sale  of  land  belonging  to  the  charity,  or 
arising  from  exchange  or  partition  in  the  purchase  of 
land  :  and  for  this  purpose  no  Ucence  in  mortmam 
will  be  necessary  (k).  Certain  charitable  bodies 
can  now  be  incorporated  without  losing  their  power 
to  hold  land  without  a  licence  in  mortmain  :  see  35 
&  36  Vict  c.  24. 

The  question  of  mortmain  and  the  power  of 
charities  to  purchase  and  hold  land  has  already 
been  dealt  with  in  a  former  volume  of  this  work  : 
see  ante,  Vol.  IV.,  tit.  Mortmain. 

The  promoters  of  public  companies  incorporated 
by  special  Acts  of  Parliament  are  generally  em- 
powered to  purchase  lands  for  the  purposes  of  their 
undertaking  by  the  Lands  Clauses  ConsoUdation 
Act,  1845 ;  which  Act  is  usually  incorporated, 
either  in  part  or  in  the  whole,  in  the  special  Acts 
whereby  public  undertakings  are  authorized. 

The  company  may  proceed  (1)  by  way  of  agree- 
ment with  the  owners  of  the  land  (/)  (sects.  6  to  15), 


Pablic 
companies. 


Proceedings 
under  Laud 


(t)  See  also  12  &  13  Vict  c.  49  j  14  &  15  Vict.  c.  24;  and 
15  &  16  Vict.  c.  49. 

(it)  18  &  19  Vict.  c.  124. 

(/}  Equitable  tenants  for  life  may  contract  to  sell,  bat  it  has 
been  held  that  the  legal  estate  must  be,  if  necossary,  conveyed  by 
the  trustees,  and  they  may  be  compelled  to  do  so :  Lippincott  t. 
tSmithi  29  L.  J.  Ch.  520.     Now,  however,  equitable  tenants  for 
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or  (2)  under  their  compulsory  powers  (sect.  16  et  J^«^^^y 
se^y  Vnder  sects.  7  and  8  certain  parties  under  '^"^- 
disability  are  enabled  to  enter  into  agreements,  and  i^^  ^^*' 
sell  and  convey  and  exercise  other  powers;  but 
under  sect.  9  the  price  to  be  paid  to  a  party  under 
disability  must  not,  unless  determined  in  one  of  the 
methods  prescribed  in  subsequent  sections  of  the 
Act,  be  less  than  the  valuation  of  certain  able, 
practical  surveyors.  Subject  to  sect.  9  the  price 
may,  in  whichever  of  the  two  methods  the  company 
proceed,  be  a  matter  of  agreement,  or,  if  no  agree- 
ment can  be  come  to,  may  be  determined  by  two 
justices,  or  by  the  verdict  of  a  jury,  or  by  arbitra- 
tion, or  by  the  valuation  of  a  surveyor  appointed  by 
two  justices  as  in  the  Act  provided ;  but  the  last- 
mentioned  methods  are  only  applicable  to  a  purchase 
by  the  company  under  their  compulsory  powers. 
When  the  company  have  proceeded  by  way  of  agree- 
ment and  cannot  come  to  terms  with  the  parties 
interested,  they  may  always  have  recourse  to  their 
compulsory  powers. 

when  the  title  is  defective,  or  no  title  is  made,  or 
the  owner  cannot  be  found  or  refuses  to  accept  the 
purchase-money  or  to  convey,  the  company  can  pro- 
ceed under  sects.  75,  76  and  77.  Under  these 
sections  the  company,  upon  depositing  in  the  bank 
the  purchase^money  or  compensation  agreed  upon 
or  awarded  to  be  paid,  may  execute  a  deed-poll 
containing  a  description  of  the  land  taken,  and 
recitals  of  the  circumstances  under  which  it  was 
taken,  and  such  deed-poll  will  vest  the  property 
in  them  for  all  the  estate  and  interest  in  the  lands 
of  the  parties  for  whose  use  and  in  respect  whereof 
the  deposit  was  made. 

A  notice  given  by  a  pubhc  company  under  the 
Act  of  their  intention  to  exercise  their  compulsory 
powers  constitutes  a  contract  binding  on  the  com- 
pany  so  far  as  regards  the  extent  of  the  land  to  be 
taken  :  Adams  v.  Blachwall  Rail  Co.,  2  Mac.  &  G. 


life  can  convey  the  legal  estate  in  settled  lands  directly  to  a  pur- 
chaser by  exercise  of  their  statutory  power  under  the  Settled  Land 
Act,  1882 ;  see  ante,  p.  49. 
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p^iiftMi  by  118;  and  when  the  price  of  the  land  has  been  ascer- 
rpora  oni.  ^-j^^j^  whether  by  agreement,  arbitration,  or  a  ver- 
dict of  a  jury,  the  contract  is  complete,  and  is  binding 
on  all  parties  (m). 

When  the  notice  is  of  an  intention  to  take  a  part 
only  of  any  house  or  other  building  or  manufactory^ 
the  owner  may,  by  a  counter  notice  under  sect.  92, 
require  the  company  to  take  the  whole  or  none  ;  and 
the  company  will  be  compelled  to  do  so.  The  meaning 
of  the  word  "  house,"  or  **  manufactory,"  has  been  the 
subject  of  much  judicial  decision.  The  result  of  the 
cases  (n)  appears  to  be  that  any  part  of  the  property 
which  is  in  any  way  important  to  the  proper  enjoy- 
ment of  the  house  is  included  in  the  term.  ^  And  the 
same  principle  seems  to  have  been  applied  to  the 
interpretation  of  the  word  "  manufactory  "  (o). 

For  further  information  as  regards  the  exercise  of 

powers  under  the  Lands  Clauses  Act,  see  Frend  and 

Ware's  Railway  Precedents. 

Joint  stock  Joint  Stock  Companies  registered  under  the  Com- 

companies  -^^  ^^^^  ^^^  empowered  to  hold  lands  without 

licence  :  stat.  25  &  26  Vict.  c.  89,  s.  18.  But  this 
power  is  confined  to  such  companies  a^  are  in  their 
nature  trading  companies,  and  have  no  tendency  to 
hold  land  ana  withdraw  it  from  the  possibihty  of 
alienation.  Companies  registered  under  the  Acts, 
which  are  formed  for  the  purpose  of  promoting  art, 

(m)  Haynes  v.  HayneSy  1  Dr.  &  S.  426 ;  RegenV»  Canal  Co,  v. 
Ware^  23  Beav.  575  ;  Re  Amoldj  32  Beav.  591 ;  Harding  v.  Metro- 
politan Rail.  Co,,  L.  R.  7  Ch.  154;  WatU  v.  WatU^  L.  R  17 
Eq.  217. 

(fi)  Reg,  y.  London  and  South-Western  Rail.  Co,,  12  Q.  R  775; 
St,  Thomases  Hospital  v.  Charing  Cros^  Rail,  Co,,  1  J.  &  H.  400  ; 
Cole  V.  West  London  Rail,  Co,,  27  Beav.  242 ;  King  v.  Wycombe 
Rail,  Co,,  28  Beav.  104 ;  Fergusson  v.  London  and  Brighton  Rail. 
Co,,  33  Beav.  103 ;  Sparrow  v.  Oxford,  ^c,,  Rail.  Co.,  2  De  G.  M. 
&  G.  94  ;  Finchin  v.  BlachwaU  Rail,  Co,,  1  K.  &  J.  43 ;  SteeU  v. 
Midland  Rail,  Co,,  L.  R  1  Ch.  275 ;  Marson  v.  London,  Chatliam, 
and  Dover  Rail,  Co,,  L.  R.  6  Eq.  101 ;  Salter  v.  Metropolitan  Rail. 
Co.,  L.  R.  9  Eq.  432 ;  Fatdkner  v.  Somerset  Rail.  Co.,  L.  R  16  Eq. 
458 ;  Richards  v.  Swansea  Improvements,  <S;c,,  Co,,  9  Ch.  D.  42.5 ; 
Barnes  v.  Southsea  Rail.  Co.,  27  Ch.  D.  536. 

(o)  Gibson  V.  Hammersmitli  Rail.  Co.,  9  Jur.  (N.  S.)  221 ;  Barker 
V.  Iforth  Staffordshire  Rail.  Co.,  2  De  G.  &  S.  55 ;  Dakin  v.  London 
and NarthrWeMem  Rail.-Co.,  3  De  G.  &  a  414 ;  Fumist  v.  Midland 
RaU.  Co.,  L.  R  6  Eq.  473. 
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science,  religion,  charity,  or  aAy  other  like  object,  ^JJJJJJSm^ 

not  involving  the  acquisition  of  gain  by  the  company,  

or  the  individual  members  thereof,  may  not  hold 
more  than  two  acres  of  land  without  the  sanction  of 
the  Board  of  Trade.  The  Board  of  Trade  may,  how- 
ever, grant  a  licence  to  such  companies  to  hold  lands 
in  such  quantity  and  subject  to  such  conditions  as 
the  Board  of  Trade  may  think  fit :  stat.  25  &  26  Vict, 
c.  89,  s.  21.     See  ante,  tit.  Mortmain,  Vol.  IV.,  p.  22. 

Infants  as  Purchasers.^ — Contracts  of  purchase  by  Parciuwesby 
infants  are  governed  by  the  Infants  Relief  Act,  1874  "*^**' 
(37  &  38  Vict.  c.  62,  s.  2),  and  a  vendor  to  an  infant 
appears  to  be  generaUy  at  the  infant's  mercy,  for 
there  appears  to  be  no  means  by  which  an  infant,  on 
attaining  his  full  age,  can  ratify  his  contract. 

Circumstances  may,  however,  be  such  as  to  make 
a  complete  repudiation  by  the  infant  impossible. 
For  instance,  if  an  infant  represents  himself  a^  of 
full  age,  he  would  probably  not  be  allowed  to  re- 
pudiate his  contract.  And  it  has  been  laid  down 
that  an  infant  cannot  recover  money  actually  paid  by 
him :  Wilson  v.  Kearse,  2  Peake  N.  P.  C.  196  ;  J^a; 
parte  Taylor,  8  De  G.  M.  &  G.  254.  It  has  been  held 
that  an  infant  who  had  paid  a  premium  for  a  lease, 
BJid  entered  and  then  repudiated,  could  not  recover  the 
premium:  Holmes  v.  Blogg^  8  Taunt.  508.  What  in  the 
case  of  a  purchase  of  land  by  an  infant  would  be  held 
to  preclude  him  from  subsequently  repudiating  and 
reclaiming  the  purchase-money,  is  not  clear ;  but  pro- 
bably any  alteration  of  the  corpus  sufficient  to  prevent 
him  from  returning  it  to  the  vendor  in  the  stote  in 
which  it  was  conveyed  to  him  would  have  such  an 
operation :  see  Bladcbum  v.  Smithy  2  Exch.  783. 

Married  Women  as  Purchasers."} — At  common  law  Purchases  by 
a  married  woman  was  absolutely  incapable  of  enter-  Xme^ 
ing  into  a  contract,  unless  as  the  ag^ent  of  some  other 
person.  A  contract  entered  into  by  her  on  her  own 
behalf  might  have  been  set  aside  either  by  her  hus- 
band, or  after  his  death  by  herself  or  by  her  repre- 
sentatives :  Granhy  v.  Allen,  1  Ld.  Raym.  224  ; 
Barnf other  v.  Jordan,  2  Doug.  452  ;  Emery  v.  Wase, 
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''iteSd*^  5  Ves.  848  ;  Field  v.  Moore,  19  Beav.  176  ;  Nicholl 
Women.  V.  Jones j  L.  R.  3  Eq.  696.  But  when  the  equitable 
doctrine  of  separate  estate  grew  up,  it  was  held  that 
a  married  woman  could,  by  her  contract,  bind  her 
separate  estate,  or  at  least  such  separate  estate  as,  at 
the  date  of  the  contract,  she  was  possessed  of :  Owens 
V.  Dickenson  J  Cr.  &  P.  48 ;  Ficard  v.  Hine,  L.  R.  5  Ch. 
274;  Mayd  v.  Field,  3  Ch.  D.  587;  Atwood  v. 
Chichester y  3  Q.  B.  D.  722  ;  HodgsouY.  Williavison^ 
15  Ch.  D.  87.  No  decree  in  personam  could  be  made, 
against  a  married  woman :  the  order  in  such  cases 
affected  only  her  property  :  Nantes  v.  Corrock,  9  Ves. 
189  ;  Aylett  v.  Ashton,  1  My.  &  C.  112 ;  Francis  v. 
Wigzell,  1  Madd.  258.  Nor  would  any  contract  bind 
subsequently-acquired  separate  estate:  Roberts  v. 
Watldns,  46  L.  J.  (Q.  B.)  552  ;  Pike  v.  Fitzgibbon,  17 
Ch.  D.  454.  Nor  are  the  powers  of  married  women 
in  this  respect  increased  by  the  Married  Women's 
Property  Act,  1870  :  Howard  v.  Bank  of  England f 
L.  K.  19  Eq.  295  ;  Ex  parte  Holland,  re  Heneage, 
L.  R.  9  Ch.  307 ;  Ex  parte  Jones,  re  Grissel, 
12  Ch.  D.  484. 

But  under  sect.  1,  sub-sects.  2,  3,  &  4,  of  the 
Married  Women's  Property  Act,  1882,  a  married 
woman  can  enter  into  vaUd  contracts  which  will  bind 
any  separate  property  she  may  have  at  the  date  of 
the  contract,  and  also  any  separate  property  to  which 
she  may  subsequently  become  entitled.  She  can 
accordingly  now  become  a  purchaser,  and,  if  a^^tually 
possessed  of  separate  estate,  can  be  made  liable,  to 
the  extent  of  property  belonging  or  subsequently 
accruing  to  her,  for  any  breach  of  such  contract. 
The  4th  sub-section  of  sect.  1  of  the  Act  is,  however, 
not  retrospective ;  and  accordingly  where  a  contract 
was  made  by  a  married  woman  before  the  Act  it  was 
held  that  judgment  could  not  be  given  against  her 
for  breach  of  the  contract  in  such  a  manner  as  to  be 
available  against  separate  property  to  which  she 
became  entitled  after  the  date  of  the  contract :  Turn* 
bull  V.  Forman,  15  Q.  B.  D.  234.  It  has  also  been 
held  that  a  married  woman,  who  has  not  at  the  time 
any  separate  property,  cannot  enter  into  a  contract 
which  will  bind  subsequently-acquired  separate  pro- 
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perty :  Re  Shakespear,  Deahn  v.  LaJcin,  30  Ch.  D.  ^"^Jl^X^ 
169.  It  follows  that  unless  a  married  woman  has,  at  Women, 
the  date  of  the  contract,  separate  property,  it  cannot 
be  enforced  against  her.  It  still  then  is  a  matter  of 
importance  to  ascertain  whether  a  married  woman 
has  or  has  not  separate  property  before  entering 
into  a  contract  with  her. 

It  has  also  been  held  that  a  married  woman  can 
be  dealt  with  as  a  feme  sole,  in  respect  of  a  contract 
made  before  the  Act,  so  far  as  regards  property 
which  can  be  affected  by  such  contract :  see  Glouces- 
tershire Banking  Go.  v.  Phillips,  12  Q.  B.  D.  533 ; 
and  see  and  compare  Durrani  v.  Ricketts  and  Wife,  8 
Q.  B.  D.  177 ;  and BurM  v.  Tanner,  Id  Q.  B.  D.  691. 

When  there  is  a  restraint  on  anticipation,  consider- 
able difficulty  still  arises.  Formerly,  there  was  no 
means  of  getting  rid  of  this  restraint :  Robinson  v. 
JVheelwright,  21  Beav.  214 ;  6  De  G.  M.  &  G.  535 ; 
Prilling  v.  Brooking,  25  Beav.  218  ;  Baggett  v. 
Meux,  1  Phill.  C.  C'  628  ;  Pike  v.  Fitzgibhon,  17  Ch. 
D.  454.  But  by  sect.  39  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (p),  a  power  is  given  to 
the  Court,  with  the  consent  of  a  married  woman,  to 
bind  her  interest  in  any  property,  notwithstanding  a 
restraint  on  anticipation.  As  to  the  conditions  under 
which  the  Court  wiU  exercise  its  powers,  see  ante^ 
Vol.  I.,  p.  229. 

Lunatics  as  Purchasers.] — A  contract  for  purchase  Lunatics. 
entered  into  by  a  lunatic  may  be  set  aside  by  his 
committee  after  inquisition  {Att.-Gen.  v.  Parkhurst, 
1  Eq.  Cas.  Abr.  278),  or  by  the  Crown  for  the  benefit 
of  the  lunatic  after  office  found  (Co.  Litt.  247  a), 
or  by  his  representatives  after  his  death  (Co.  Litt. 
2b;  2  Bl.  Com.  272 ;  Steed  v.  Culley,  1  Keen  620) ; 
but  if  he  recover  his  senses  and  confirm  the  purchase, 
his  representatives  would  appear  to  be  unable  to 
avoid  it.  Whether  he  could,  on  recovering  his 
senses,  himself  avoid  the  transaction  is  perhaps 
questionable  :  but  see  Beverley's  Case,  4  Rep.  123  b. 

(p)  44  &  45  Vict,  c.  41.  See  ante,  Vol.  I.,  p.  229,  where  the 
section  is  set  out  at  length. 
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Aliens  as  Purchdsers.'] — At  common  law  an  alien 
could  not  hold  land  by  a  secure  title,  as  the  Crown 
could  at  any  time  claim  the  property  :  Co.  Litt. 
2  b;  Rex  v.  Holland y  Aleyn.  14.  The  right  of  the 
Crown  was  exerciseable  at  any  time  and  without  any 
inquisition  or  oflSce  found  :  see  stat.  22  &  23  Vict, 
c.  21,  s.  35.  As  a  vendor  cannot  as  a  rule  give  a 
better  title  than  he  himself  possesses,  any  sale  oy  an 
alien,  though  in  every  other  respect  valid,  would  be 
subject  to  the  right  of  the  Crown  to  re-enter :  Shep. 
Touch.  232. 

The  right  of  the  Crown  attached  to  the  property 
when  in  the  possession  of  the  alien  or  his  trustees  : 
Barrow  v.  Wadldn^  24  Beav.  1  (where  Rittson  v. 
Stordy,  3  Sm.  &  G.  230,  is  expressly  dissented 
from) ;  Sharp  v.  St  Sauveur^  L.  R.  7  Ch.  343  ; 
and  compare  Fourdrtn  v.  Gowdet/,  3  My.  &  K. 
383  ;  and  Du  Hourmelin  v.  Sheldon^  4  My.  &  C. 
525.  It  extended  also  to  leases  for  years  :  Co. 
Litt.  26  ;  Rex  v.  Eastbourne,  4  East,  107  ;  Lapterre 
V.  Mcintosh,  9  A.  &  E.  857 ;  at  all  events  when 
the  alien  was  the  grantor  of  the  lease :  see  Wbotton 
V.  Steffenonij  12  M.  &  W.  129.  There  was  an 
exception  made  to  the  rule  by  32  Hen.  8,  c.  16, 
s.  13,  which  permitted  alien  merchant  friends  to 
acquire  houses  for  their  own  habitation  and  to  hold 
them  during  their  lives  and  residence  within  the 
realm.  This  exception  was  afterwards  altered  and 
extended  by  the  Act  7  &  8  Vict.  c.  66.  By  sect.  5 
of  that  Act  a  resident  alien  friend  might  hold  any 
lands,  houses,  or  other  tenements  for  the  purposes 
of  residence,  or  carry  on  his  business  for  any  time 
not  exceeding  twenty-one  years,  as  if  he  were  a 
natural-born  subject. 

The  last-mentioned  Act  has  been  repealed  by  the 
Naturalization  Ac*,  1870  (33  Vict.  c.  14),  which 
provides  as  follows  : — 


Sect  2.  ^  Beal  and  personal  property  of  eveiy  description  may 
be  taken,  acquired,  held,  and  disposed  of  by  an  alien  in  the  same 
manner  in  all  respects  as  by  a  natural-bom  British  subject ;  and  a 
title  to  real  and  personal  property  of  every  description  may  be 
derived  through,  from,  or  in  succession  to,  an  alien,  in  the  same 
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manner  in  all  respeots  as  through,  from,  or  in  succession  to,  a    Puroliaiei  b7 
natural-bom  British  subject"  • — 

The  Act  is  limited  to  the  United  Kingdom: 
sect.  2,  sub-sect.  1 ;  and  is  not  retrospective :  sect.  2, 
sub-sect.  3  ;  see  Sharp  v,  St  Sauveur,  L.  R.  7  Ch. 
343. 

Convicts  as  Purchasers.^} — Formerly  attainder  for  Convicts. 
treason  or  felony  occasioned  civil  death ;  and  one 
of  the  consequences  was  the  forfeiture  and  escheat 
of  the  property  of  the  attainted  person.  Persons 
who  were  charged  with  treason  or  felony,  therefore, 
occasionally  executed  conveyances  and  assignments 
in  order  to  elude  this  result  of  attainder  or  convic- 
tion.    Such  devices  are  now  unnecessary. 

Forfeiture  and  escheat  by  reason  of  the  corruption 
of  blood  arising  from  attainder  or  conviction  for 
treason,  felony,  or  felo  de  se,  were  abolished  by  the 
statute  33  &  34  Vict.  c.  23,  but  the  Act  expressly 
excludes  from  its  operation  forfeiture  upon  outlawry. 
But  the  Act,  while  abolishing  civil  death  to  this 
extent,  imposes  certain  disabiUtie^  upon  convicts.  It 
defines  a  convict  as  one  against  whom  judgment  of 
dearth  or  penal  servitude  has  been  pronounced  or 
recorded  by  a  court  of  competent  jurisdiction  upon 
any  charge  of  treason  or  felony.  And  with  respect 
to  the  property  of  persons  coming  within  that  de- 
finition, the  Act  enacts  as  follows  : — 

Sect  7.  '^  When  any  convict  shall  die  or  be  made  bankrupt,  or 
shall  have  suffered  any  punishment  to  which  sentence  of  death  if 
pronounced  or  recorded  against  him  may  be  lawfully  commuted,, 
or  shall  have  undergone  the  full  term  of  penal  servitude  for  which 
judgment  shall  have  been  pronounced  or  recorded  against  him,  or 
such  other  punishment  as  may  hj  competent  authority  have  been 
substituted  for  such  full  term,  or  shall  have  received  her  Majesty's 
pardon  for  the  treason  or  felony  of  which  he  may  have  been  con- 
victed, he  shall  henceforth,  so  far  as  relates  to  the  provisions  here- 
inafter contained,  cease  to  be  subject  to  the  operation  of  this  Act" 

By  sect.  8  convicts  are  rendered  incapable  of  bring- 
ing actions,  &c.,  or  of  alienating  property  or  making 
contracts,  except  as  provided  by  the  Act. 

It  will  be  observed  that  when  a  convict  becomes 
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^'^iScti^  bankrupt,  he  ceases,  so  far  as  regards  his  property, 

—  to  be  subject  to  the  provisions  of  the  Act.     This 

enactment  seems  to  provide  effectually  for  the 
interests  of  a  convict's  creditors,  as  they  would  have 
the  same  rights  against  his  property  as  if  he  were 
not  subject  to  any  incapacity.  With  this  exception, 
the  incapacity  of  a  convict  to  buy  or  sell  land  or 
chattels  is  complete. 

This  disability  arises  upon  the  pronouncing  or 
recording  of  the  judgment ;  and  therefore,  until 
sentence,  an  accused  person  appears  to  be  entitled  to 
deal  with  his  property  as  he  will,  as  appears  also 
from  the  words  of  sect.  10. 

Under  sect.  9,  the  Crown  may  appoint  adminis- 
trators of  any  convict's  property.  Sect.  10  pro- 
vides M  follows :— 

Sect.  10.  **  Upon  the  appointment  of  any  such  administrator  in 
manner  aforesaid  all  the  real  and  personal  property,  including 
choses  in  actions,  to  which  the  convict  named  in  such  appointment 
was  at  the  time  of  his  conviction,  or  shall  afterwards  while  he 
shall  continue  subject  to  the  operations  of  this  Act,  become  or  be 
entitled,  shall  vest  in  si^h  administrator  for  all  the  estate,  and 
interest  of  such  convict  therein." 

Sect.  12  enacts  that : — 

"  The  administrator  shall  have  absolute  power  to  let,  mortgage, 
sell,  convey,  and  transfer  any  part  of  such  property  as  to  him  shall 
seem  fit." 

And  the  Act  goes  on  to  vest  in  the  adminis- 
trator extensive  powers  of  management.  Provision 
is  also  made  for  the  appointment  of  an  interim 
curator  with  limited  powers  pending  the  appoint- 
ment of  an  administrator. 

The  property  of  the  convict  is  to  be  preserved  for 
him,  and  is  to  revert  to  him  or  to  his  representa- 
tives on  the  completion  of  his  sentence,  his  pardon, 
or  his  death ;  and  the  administrator  and  the  interim 
curator  may  be  made  accountable  either  before  or 
after  the  reverting  of  the  property  to  the  convict. 
The  property  which  comes  within  the  definition  con- 
tained in  sect.  10  remains  divested  from  the  convict, 
even  though  he  be  lawfuUy  at  large ;  but  as  regards 
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any  property  which  he  may  acquire  while  lawfully  ^^!^*^ 
at  large,  it  is  enacted  by  sect.  30  as  follows  : —  '— 

**  No  property  acquired  by  a  convict  during  the  time  which  he  Property  of 

shall  be  lawfully  at  large  under  any  license  shall  vest  in  any  adminis-  ™^[J^  ^j^q 

trator  appointed  under  this  Act,  but  such  convict  shall  be  entitled  lawfully  at 

thereto  without  any  interference  on  the  part  of  any  administrator  beSbiect*to 

or  interim  curator  appointed  under  this  Act,  and  during  the  time  the  operatiou 
last  aforesaid  the  disabilities  mentioned  in  the  eighth  section  of  ^^^ 

this  Act,  shall,  as  to  such  convict,  be  suspended." 

Purchases  by  Persons  holding  Fiduciary  Positions.!^  Persons 
— It  is  a  general  rule  of  equity  which  attaches  to  fidlfcufy* 
all  persons  clothed  with  a  fiduciary  character,  that  position  in- 
they  shall  not  become  the  buyers  of  the  property  p^cS^*!**^ 
of  which,  by  virtue  of  the  trust,  they  are  them- 
selves the   vendors,  or,  in  other  words,  to  sell  to 
themselves.     The  rule  applies  not  only  to  trustees, 
strictly  so  called,  but  also  to  mortgagees  with  a 
power  of  sale,  solicitors,  agents,  and  all  other  per- 
sons "  who  by  being  employed  or  concerned  in  the 
affairs  of  another,  have  acquired  a  knowledge  of 
his  property  : "  Sugd.  Vend.  &  Pur.  688  {q).    The 

{q)  The  rule  extends  to  cases  where  the  fiduciary  relation  is  not 
created  by  any  written  instrument  or  express  contract,  but  arises 
by  implication  irom  the  conduct  of  the  parties :  TaU  v.  WiUiam- 
«on,  L.  R.  2  Ch.  56. 

The  principle  underlying  the  rule  stated  in  the  text  is  of  yery 
extensive  application.  Thus,  it  is  well  settled  that  a  trustee  of 
renewable  leaseholds  may  not  renew  for  his  own  benefit,  even 
though  the  lessor  refuses  to  renew  for  the  benefit  of  the  cestui  que 
trust :  if  the  trustee  renews  at  all,  he  will  hold  the  renewed  term  as 
trustee :  Keech  v.  San/ord,  SeL  Ca.  Ch.  61 ;  1  Wh.  k  Tud.  L.  C.  46; 
Fitzgihbim  v.  Scanlan,  1  Dow.  261 ;  MUl  v.  HiU,  3  H.  L.  C.  828 ; 
and  compare  Griffin  v.  Griffin^  1  Sch.  &  L.  352 ;  Blewitt  v.  MUlett^ 
7  Br.  P.  C.  367,  and  Acheson  v.  Fair,  3  Dr.  is  W.  612.  On 
similar  grounds  and  in  a  similar  manner  the  Court  has  dealt  with 
renewals  of  leases  by  partners :  Featherstonhaugh  v.  Fenwicky  17 
Ves.  298 ;  Clegg  v.  Fisherwick,  1  Mac.  &  G.  294  ;  Clement  v.  Hall,  2 
D.  &  G.  173 ;  Glegg  v.  Edmondson,  8  De  G.  M.  <k  G.  787 ;  with  re- 
uewals  by  executor  de  son  tort :  Griffin  v.  Griffin,  1  Sch.  &  L  352; 
MiUoany  v.  Dillon,  1  Ba.  k  B.  409 ;  with  renewals  by  tenants  for 
life:  Pickering  v.  Vowles,  2  Br.  C.  C.  197;  James  v.  Dean,  11 
Yes.  383,  15  Yes.  236 ;  Giddings  v.  Giddvngs,  3  Russ.  241 ;  Eyre 
V.  Dolphin,  2  Ba.  &  B.  290 ;  Re  Lord  Eanelagh's  Will,  26  Ch.  D. 
590 ;  FhUlips  v.  Fhillips,  29  Ch.  D.  673  ;  by  mortgagees  :  Bake^ 
straw  Y,  Bretoer,  2  P.  Wms.  510 ;  Nedfitt  v.  Tredennuk^  1  Ball  ds 
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^^^^^^  propriety  of  the  rule  is  obvious.  Nothing  could 
jidnoiary  DO  more  dangOFOUS  than  to  permit  trustees  to  place 
themselves  in  a  situation  in  which  their  own  per- 
sonal interest  is  in  direct  variance  with  the  duties 
of  their  office.  As  sellers,  it  is  their  duty,  on  be- 
half of  those  whom  they  represent,  to  obtain  as 
large  a  price  as  possible ;  as  purchasers,  it  is  their 
interest  to  buy  at  the  lowest  price.  To  prevent, 
therefore,  this  conflict  of  duty  and  interest,  the 
general  doctrine  in  question  declares  that,  though 
the  full  value  may  have  been  given  for  the  estate, 
and  the  sale  may  have  been  made  by  public  auction, 
and  conducted  with  the  utmost  pubucity  and  fair- 


B.  29:  nor  may  a  person  employed  as  an  agent  to  negotiate 
a  loan  take  a  lease  to  himself :  Taylor  t.  Saltnon,  4  My.  &  C. 
134. 

The  general  rule  operates  in  many  directions.  For  example,  it 
requires  agents  who,  in  the  course  of  the  execution  of  the  duties 
imposed  upon  them  by  their  agency,  make  a  profit,  to  account  for 
that  profit  to  their  principal :  East  India  Co.  y.  Henchman,  1  Yes. 
jun.  287;  Moxon  v.  Bright,  L.  R.  4  Ch.  292;  Morison  v. 
Thompson,  L.  R  9  Q.  B.  480 ;  Parker  v.  McKenna,  L.  R.  10  Ch. 
96 ;  Hay's  Case,  L.  R.  10  Ch.  593.  So,  an  agent  for  sale, 
selling  to  himself,  is  accountable  for  any  profit  made :  Dunne  v. 
English,  L.  R.  18  Eq.  524 ;  De  Bussche  v.  Alt,  8  Ch.  D.  286 ;  and 
on  agent  for  purchase,  purchasing  from  himself,  is  similarly 
accountable :  Hencfirnxm  v.  East  India  Co,,  8  Br.  P.  C.  85 ;  Gillett 
V.  Peppercome,  3  Beav.  78 ;  Bentley  v.  Craven,  18  Beav.  75 ;  Ben- 
son V.  Heathom,  1  Y.  &  C.  C.  326  ;  Burton  v.  Wookey,  6  Mad.  368; 
Kimber  v.  Barber,  L.  R.  8  Ch.  56.  In  the  same  way  an  agent 
may  not  stipulate  for  any  profit  for  himself:  Fawcett  v.  Whitehom, 
1  Russ.  &  M.  132;  Morison  v.  Tlwmpson,  X.  R.  9  Q.  B.  480; 
Waters  v.  Earl  of  Shaftesbury,  L.  R.  2  Ch.  A.  231.  The  principle 
applies  h fortiori  to  the  case  of  solicitors  and  confidential  advisers: 
Tyrrell  v.  Bank  of  London,  10  H.  L.  C.  26 ;  Carter  v.  Palmer,  1. 
Dr.  k  W.  722 ;  S,  C,  in  Dom.  Proc.  8  CI.  <fc  F.  657 ;  Tate  v. 
Williamson,  L.  R.  2  Ch.  A.  65.  And  in  many  recent  cases  it  has 
been  held  that  the  promoters  and  directors  of  public  companies 
are,  under  certain  circumstances,  trustees,  who  are  bound  either  to 
make  full  disclosure  of  all  necessary  facts,  or  to  account  for  profits : 
New  Sombrero  Phosphate  Co.  v.  Erlanger,  5  Ch.  D.  73 ;  affirmed, 
3  App.  Ca.  1218;  Emma  Mining  Co.  v.  Grant,  11  Ch.  D.  918; 
Liquidators  of  Imperial  Mercantile  Credit  Association  v.  Coleman, 
L.  K  6  H.  L.  189;  Parker  v.  McKenna,  L.  R.  10  Ch.  96; 
Panama  and  Soudh  Pacific  Telegraph  Co.  v.  India  Rubber^  dx..  Tele- 
graph Works  Co.i  L.  R.  10  Ch.  515;  Be  Ambrose  Lake  Tin  and 
Copper  Mining  Co.,  14  Ch.  D.  390 .;  Be  Cape  Breton  Co.,  26  Ch.  D. 
22U 
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ness,  yet  a  purchase  by  a  trustee  for  himself,  cannot  ^JJJJjJJJ'j^^ 
stand  :  Dowries  v.  Grazebrook,  3  Mer.  200.  Fiduciary 

The   rule  applies  in  the  strongest  and  plainest     ^o^Jtioni. 
manner  to  cases  of  purchases  by  sole  trustees ;  for  Application 
the  cestui  que  trust  is  in  that  case  entirely  without  purcilse  of' 
protection.     But  even  when  there  is  room  for  con-  J''*!^^!?^®^ 
tending  that  there  has  been  protection  for  the  cestui    ^ 
que  trust  in  some  form  or  other,  the  purchase,  as  a 
general  rule,  is  liable  to  be  set  aside.     The  prin- 
ciple in  question  has  been  applied,  as  well  where 
the  purchase  was  made  by  one  of  several  trustees 
(the  other  trustees  interfering  in  the  sale),  as  where 
the  purchaser  was  the  only,  or  the  only  acting  trus- 
tee.    Thus,  in  Whelpdale  v.  Cookson,  1  Ves.  sen.  9 
(more  fully  stated  Belt's  Supp.  9),  where  lands  de- 
vised in  trust  for  sale,  for  payment  of  debts,  were 
put  up  to  auction  by  the  trustees,  a  person  bidding 
on  behalf  of  one  of  the  trustees  was  declared  the 
purchaser,  and  the  property  was  conveyed  by  the 
trustees  to  him.     He  afterwards  conveyed  to  the 
trustee  for  whom  he  made  the  purchase  ;  but  it  was 
held,  that  the  purchase  could  not  stand  (r).     It  ap- 
peared in  this  case,  that  the  trustee  had  expended 
monies  in  improvements,  and  Lord  Hardwicke  di- 
rected that  he  should  be  reimbursed  these  monies, 
and  his  purchase-money,  with  interest  at  4  per  cent. 

So,  in  Whtchcote  v.  Lawrence,  3  Ves.  740,  Lord 
Rosslyn,  at  the  instance  of  creditors,  set  aside  a 
purchase  made  by  one  of  five  trustees  for  sale,  for 
payment  of  debts  :  in  this  case  the  sale  was  by  auc- 
tion, at  which  several  of  the  trustees  attended  ;  the 
purchasing  trustee,  six  years  afterwards,  resold  at  a 
great  profit,  and  he  was  decreed  to  account  for  this 
profit  to  the  creditors.  But  the  circumstance,  that 
there  are  other  trustees,  will  weigh,  in  connexion 
with  other  facts,  in  favour  of  the  transaction,  where 
the  purchase  is  made  by  trustee  from  cestui  que  trust. 


(r)  The  decree  directed  that  if  a  majority  of  the  creditors 
elected  to  have  the  premises  put  up  to  sale  again  they  should  be 
re-sold ;  but  see  Ex  parte  Luq/,  6  Yes.  625,  628,  630,  n.,  where 
Lord  Eldon  intimated  an  opinion,  that  the  majority  of  the  creditors 
could  not  in  such  a  case  bind  the  minority. 
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^*JjJ^j^y  a  mode  of  dealing  which,  as  will  be  seen,  is  not 
Fidnoiarj  necessarily  invalid  :  Morse  v.  Royal,  12  Ves.  374. 
^^^^  Again,  in  Campbell  v.  Walker,  5  Ves.  678,  Sir 
a.  p.  Arderiy  M.R.,  decreed  a  purchase  at  a  sale  by 
auction  on  behalf  of  one  of  two  devisees  in  trust  for 
sale,  to  be  void,  though  it  appeared  that  the  sale 
was  fair  and  open,  had  been  duly  advertised,  and 
there  were  several  bidders,  and  it  was  declared  im- 
mediately afterwards  who  was  the  purchaser,  though 
the  biddings  at  the  time  were  not  avowedly  made 
on  his  behalf.  It  was  proved  that  the  trustees  had 
endeavoured  to  prevail  on  the  tenant  of  the  prin- 
cipal estate  to  purchase  it,  and  at  a  previous  sale  had 
bought  it  in  at  a  price  less  than  that  which  the 
purchasing  trustee  gave  for  it.  The  costs  were  sub- 
sequently  given  against  the  trustee  :  Sanderson  v. 
Walker,  13  Ves.  601.  In  this  case  the  Master  of 
the  Rolls  laid  down  the  rule  broadly,  that  no  trustee 
could,  in  any  case,  purchase  without  being  liable  to 
have  the  sale  opened  by  the  cestui  que  trust,  unless 
the  purchase  were  made  under  the  sanction  of  the 
Court,  which,  he  observed,  would  give  permission 
for  the  trustee  tg  purchase,  if  the  interest  of  the 
cestui  que  trust  required  it ;  but  not  without  the 
concurrence  of  the  cestui  que  trust,  if  they  are  them- 
selves competent  to  give  permission :  Ex  parte 
James,  8  Ves.  552.  In  exact  consistency  with  the 
principle  of  the  preceding  cases,  it  has  been  held  a 
vaUd  objection  to  a  title  of  part  of  the  glebe-lands 
of  a  rectory,  which  had  been  sold  by  the  rector 
under  the  power  in  the  Act  for  the  redemption  of 
the  land-tax  (5),  that  the  rector  himself  was  the  real 
purchaser  :  Grover  v.  Hugell,  3  Russ.  428. 

A  trustee,  purchasing  at  a  sale  by  the  Court  (ex- 
cept by  express  permission),  will  not  find  that  the 
validity  of  his  purchase  is  thereby  increased  :  Price 
V.  Bym,  cit.  5  Ves.  681 ;  Cary  v.  Cary,  2  Sch. 
&  Lef  173.  Nor  is  it  sufficient  that  the  parties 
should  have  had  independent  professional  advice,  if 
the  trustee  or  other  person  standing  in  a  fiduciary 


(«)  Vide  Stat  42  Geo.  3,  a  116,  b.  79. 
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relation  has  concealed  any  material  fact  with  which,   3PBMhM«f  by 
by  reason  of  his  position,  he  has  become  acquainted  :     TidueUry 
Tate  V.  Williamscm,  L.  R  2  Ch.  56.  TtmiiAm. 

A  person  who  haa  filled  a  position  which  would 
bring  a  purchase  by  him  within  this  rule,  does  not 
become  capable  of  making  a  vaUd  purchase  merely 
by  vacating  his  office  :  Ex  parte  James,  8  Ves. 
352  ;  Carter  v.  Palmer,  8  CI.  &  F.  657  ;  Ex  parte 
Baynton,  7  Jur.  244  ;  Spring  v.  Pridej  10  Jur.  N.  S. 
646.  But  in  Ex  parte  Perkes,  3  M.  D.  &  De  G.  385, 
the  soUcitor  to  a  fiat  in  bankruptcy  was  removed  on 
his  own  appUcation,  in  order  that  he  might  be  able 
to  bid  at  the  sale! 

But  the  objection  to  a  purchase  by  a  trustee  loses  ab  to  pur- 
its  force  where  he  is  not  a  trustee  for  sale,  but  is  trustees  who 
simply  the  owner  of  a  dry  legal  estate.     In  such  a  5*^®,^  * 
case  the  proposition,  that  a  trustee  cannot  sell  to  estot^ 
himself,  or  in  other  words  that  he  cannot  exercise 
the  functions  of  his  office  for  his  own  benefit,  has  no 
application,  the  disposition  of  the  property  being  not 
within  the  scope  of  those  functions. 

An  attempt  was  made  to  open  a  purchase  by  a 
trustee  of  this  description  in  Parkes  v.  Wh^,  11 
Ves.  209.  In  that  case  the  trustee  was  the  trustee 
to  support  the  contingent  remainders  after  a  life 
estate  under  a  marriage  settlement,  and  purchased 
the  whole  fee,  and  the  Court  decreed  that  the  re- 
mainder in  fee  expectant  on  the  death  of  the  tenant 
for  hfe  should  be  conveyed  to  new  trustees  upon  the 
trusts  of  the  settlement ;  but  the  decree  did  not  dis- 
turb the  purchase  as  to  the  estate  for  hfe.  So  a 
purchase  by  a  person  who  was  trustee  for  another  in 
fee,  has  been  upheld  :  Pooley  v.  QuiUer,  4  Drew, 
189 ;  see  also  Denton  v.  Downer,  23  Beav.  289. 
In  HickUy  v.  Hiddey,  2  Ch.  D.  190,  a  sale  by  a  trus- 
tee for  sale  imder  a  will  to  the  trustees  of  his  own 
marriage  settlement,  imder  which  he  took  a  partial 
interest,  was  upheld.  But  see  Plovmght  v.  Lambert, 
52  L.  T.  646. 

But  the  mere  fact  that  a  person  has  been  ap-  Disclaiming 
pointed  a  trustee  does  affect  him  with  incapacity  m  ^^e.'^'^^*"^ 
this  respect  if  he  has  not  acted,  or  has  refused  to 
act  in  the  trust :  Stacey  v.  Elph,  1  My.  &  K.  195  ;  or 
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if  he  has  renounced  :  Mackintosh  v.  Barber,  1  Bing. 
50.  See  also  Clark  v.  Clark,  9  App.  Ca.  733.  Nor 
does  the  rule  apply  to  an  executor  who  has  not 
proved :  lie  Docwra,  Docwra  v.  Faith y  29  Ch.  D.  693  ; 
and  as  to  the  position  of  administrators^  see  Re 
Worsam,  Hemery  v.  Worsam,  51  L.  J.  Ch.  469. 

Purchases  of  this  nature  are  of  course  capable  of 
confirmation  by  the  person  whose  interests  are  pre- 
judicially affected,  no  matter  how  advantageous  to 
the  purchaser  the  transaction  may  have  been  :  Bar- 
cock  V.  Barcock,  34  Beav.  371.  But  in  order  that 
a  confirmation,  whether  express  or  implied,  may 
have  effect,  it  is  necessary  that  the  confirming  party 
should  be  sut  juris,  and  aware  of  the  facts  of  the 
case,  and  of  his  rights.  No  confirmation  can  be 
vaUd  where  the  cestui  que  trust  is  still  under  dis- 
ability :  Campbell  v.  Walker,  5  Ves.  678 ;  Randall 
V.  Errington,  10  Ves.  423  ;  Morse  v.  Royal,  12  Ves. 
373  ;  nor  can  it  avail  when  the  confirming  party  was 
not  aware  of  the  actual  state  of  the  case,  i.e.,  that 
the  trustee  had  purchased,  and  that  his  purchase 
was  improper :  Chalmer  v.  Bradley,  1  Jac.  &  W.  51 ; 
Charter  v.  Trevelyan,  11  CI.  &  F.  714. 

Length  of  time,  it  seems,  is  no  bar  to  the  remedy 
of  the  cestui  que  trust,  unless  it  be  proved  that  he 
was  acquaintea  with  ihe  fact  of  the  purchase  having 
been  made  by  the  trustee :  Randall  v.  Errington, 
10  Ves.  423 ;  Life  Association  of  Scotland  v. 
Siddall,  7  Jur.  N.  S.  785  ;  3  De  G.,  F.  &  J.  58.  In 
the  case  of  York  Buildings  Co.  v.  MKemie,  8 
B.  P.  C.  (Toml.  ed.)  42,  the  sale  was  set  aside 
after  an  interval  of  eleven  years ;  but,  in  Gregory 
V.  Gregory,  Jac.  621,  Sir  W.  Grant,  refused:  to 
interfere,  on  account  of  eighteen  years  having 
been  suffered  to  elapse,  after  disabilities  removed, 
before  the  fiUng  of  the  biU.  See  also  Chalmer  v. 
Bradley,  1  Jac.  &  W.  59 ;  Roche  v.  O^Brien,  1  Ba. 
&  B.  330.;  Champion  v.  Rigbv,  1  Buss.  &  M.  539 ; 
Webb  V.  Rorke,  2  Sch.  &  Lef  672 ;  Oliver  v.  Court, 
Dan.  301 ;  Purcell  v.  Kelly ^  Beat.  492 ;  Harcourt 
V.  White,  28  Beav.  303 ;  Barwell  v.  Barwell, 
34  Beav.  375;  Seagram  v.  Knight,  L.  R.  2  Ch. 
628 ;  and  when  there  are  other  facts  besides  the 
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mere  lapse  of  time  to  show  that  there  has  been  ac-  ^^J^^i^ 
quiescence,  a  still  shorter  time  will  be  held  to  destroy  Fidndaiy 
the  right  to  reopen  the  sale  :  Wright  v.  Vanderplavky  ^o«^tioni. 
2  K.  &  J.  1 ;  8  De  G.,  M.  &  G.  133.  In  MoUmy  v. 
UEstrangBy  Beat.  406,  a  purchase  of  an  annuity,  by 
an  attorney,  from  his  client,  was  set  aside  at  the  suit 
of  the  heir  after  thirty  ;,e.rs'  «>quie«=e«ce  by  the 
client,  in  ignorance  of  his  right  to  resist  the  pay- 
ment ;  but,  under  the  circumstances,  no  account  was 
directed  against  the  attorney's  representatives.  In 
another  case,  a  purchase  by  an  executor  of  canal 
shares,  the  property  of  the  testator,  was  set  aside 
after  a  period  of  sixteen  years,  on  the  ground  that 
the  purchase  was  made  under  circumstances  of  con- 
cealment :  Watscm  v.  Toone,  6  Madd.  153.  As  to 
delay  in  impeaching  the  sale  of  a  reversion,  see 
Whalley  v.  Whalley,  3  BUgh,  1 ;  Gowland  v.  De 
Faria,  17  Ves.  20  ;  Duke  of  Leeds  v.  Lord  Amherst^ 
2  Phill.  47 ;  Bennett  v.  Colley,  5  Sim.  181 ;  12  M. 
&  K.  225  ;  Hope  v.  Liddell,  21  Beav.  183  ;  and  as 
to  subsequent  confirmation  of  the  sale  by  the  cestui 
que  trusty  see  Morse  v.  Boyal,  12  Ves.  373  ;  Clarke  v. 
owaile,  2  Eden,  134 ;  Cocknell  v.  Cholmeley,  1  Buss. 
&  M.  425 ;  Murray  v.  Palmer,  3  ScL  &  L.  486 ; 
Chalmer  v.  Bradley,  1  J.  &  W.  51  ;  Medlicot  v. 
ODonnell,  1  Ba.  &  B.  156 ;  Salmon  v.  CtMs,  4  De 
G.  &  S.  125;  Great  Luxembourg  Bail.  Co.  v.  Magnay, 
25  Beav.  586 ;  Scottowe  v.  Williams,  3  De  G.,  F.  & 
J.  533. 

The  scheme  of  conveying  the  property  to  a  third  Colourable 
person  as  the   apparent  purchaser,   and  for   such  ^Ao*^*^ 
person  immediately,  or  after  a  decent  interval,  to  unavailing. 
convey  to  the  trustee,  for  a  pecuniary  consideration, 
generally  the  same  as  that  which  was  given  by  the 
nominal  purchaser,  has  frequently  been  unsuccess- 
fully tried.     Thus,  in  the  case  of  Cook  v.    Colling- 
ridge  (Jac.  607),  where  the  executors  of  a  trader 
sold  his  share  in  a  partnership  trade  to  the  surviving 
partners,   for  a  sum   which  had  been  fixed  as  its 
value  by  two  appraisers,  one  chosen  on  each  side ; 
and  the  next  day  the  surviving  partners  for  the 
same  sum  assigned  the  share  to  one  of  the  executors  : 
inasmuch  as  the  transaction,  though  fair,  was  evi- 
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dently  from  the  first  a  sale  to  the  executor,  Lord 
Eldon  set  aside  the  sale.  The  attempt  to  disguise 
the  transaction  by  a  feigned  sale  to  a  third  person 
always  gives  to  it  a  complexion  much  less  favourable 
than  if  the  sale  had  been  open  :  Gregory  v.  Gregory, 
Jac.  621.  See  also  ParA;es  v.  White,  11  Ves.  209; 
Grover  v.  Hvgell,  3  Russ.  428  ;  Woodhouse  v.  Mere- 
dith^ 1  J.  &  W.  204.  The  circumstance  of  the  pur- 
chase  being  made  by  the  trustee  for  his  children,  of 
course,  does  not  protect  it :  Hwgxwmn  v.  Baseley,  14 
Ves.  289 ;   Gregory  v.  Gregory,  Jac.  621. 

It  should  be  observed  that  the  rule  vacating  pur- 
chases by  a  trustee  is  never  applied,  except  at  the 
option  or  for  the  benefit  of  the  cestui  que  trust,  and 
cannot  be  taken  advantage  of  by  the  trustee  himself, 
in  order  to  get  rid  of  a  bad  bargain.  If  the  contract 
is  a  disadvantageous  one,  he  will  be  held  to  it ;  if 
beneficial,  the  benefit  will  be  taken  from  him.  The 
rule  is,  to  put  the  estate  up  for  sale  at  the  price 
which  the  trustee  gave,  with  the  addition  of  moneys 
expended,  if  any,  in  substantial  improvements  ;  and 
if  a  large;  sum  iL  bid  than  such  aggregate  amount, 
the  property  is  sold  for  the  benefit  of  the  cestui  que 
trust ;  if  not,  the  trustee  retains  it :  Ex  parte  Lacey, 
6  Ves.  625  ;  Ex  parte  Reynolds,  5  Ves.  707  ;  Lister 
V.  Lister,  6  Ves.  631 ;  NeUhorpe  v.  Penny  man,  14 
Ves.  517 ;  Robinson  v.  Ridley,  6  Madd.  2 ;  Ex  parte 
Hewit,  2  Mon.  &  A.  477.  So  a  trustee  for  sale 
taking  a  lease  from  his  co-trustees,  will  be  held  to  it 
or  not,  at  the  option  of  the  cestui  que  trust :  Ex  parte 
Hughes,  6  Ves.  617;  Att.-Gen.  v.  Clarendon,  17 
Ves.  491;  Att.-Gen.  v.  Corporation  of  Cashel,  3 
Dru-  &  W.  294.  But  a  client  who  impeaches  a  sale 
to  him  from  his  solicitor,  cannot  retain  the  subject- 
matter  at  a  valuation :  Driscoll  v.  Bromley,  post, 
p.  111. 

In  Ex  parte  Reynolds,  5  Ves.  707,  Lord  Eldon 
removed  assignees,  on  account  of  one  of  them  having 
purchased  the  bankrupt's  estate.  In  Ex  parte 
Morgan,  12  Ves.  6,  where  an  assignee  purchased 
part  of  the  bankrupt's  estate,  at  a  sale  by  auction, 
and  afterwards  sold  it  at  a  profit  of  250?.,  Lord 
Erskme  held  him  to  be  a  trustee  for  this  sum ;  in 
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the  first  instance  for  an  equitable  mortgagee,  who  ^jMi^Mi  by 
gave  up  the  deeds  upon  the  first  sale,  but  whose  debt     «S!Sary 
had  not  been  wholly  satisfied  out  of  the  purchase-     go»ition8. 
money,  and  next  for  the  general  creditors.     In  Ex 
parte  Bennetty  10  Ves.'  381,  Lord  Eldon  observed, 
that  the  rule  against  purchase  by  trustees  applied  to 
assignees  in  bankruptcy  with  more  force  than  to 
any  other  description  of  trustees,  there  being  more 
temptation  to  acquiescence  on  the  part  of  the  cre- 
ditors: see  also  Turner  v.   Trelawnay,  12  Sim.  49; 
Pooley  V.  Quilter,  2  T>e  G.  &  J.  327 ;  Ex  parte  Bur- 
nelly  7  Jui\  116. 

The  proper  course  for  a  trustee  in  bankruptcy, 
who  wishes  to  purchase,  is  to  obtain  the  previous 
consent  of  the  creditors,  at  a  meeting  convened  for 
the  purpose,  and  then,  if  the  trustee  makes  an  offer 
which  is  clearly  beneficial  to  the  estate,  it  seems  that 
an  order  permitting  the  sale  will  be  granted  :  Anon.y 
2  Euss.  350  ;  Ex  parte  Gore,  3  M.  D.  &  De  G.  77  ; 
or  he  may,  on  his  own  application,  be  removed  in 
order  that  he  may  bid  :  Ex  parte  Perkes,  4  M.  D.  & 
De  G.  385  ;  but  compare  Ex  parte  Holyman,  8  Jur. 
156.  But  if  he  purchase  without  leave,  the  Court 
will  not  confirm  the  sale,  though  the  creditors  may 
have  subsequently  consented  :  Ex  parte  Thwaites,  1 
Mon.  &  A.  323. 

The  rule,  it  has  often  been  observed,  is  not  that  Truatee  not 
a  trustee  cannot  buy  from  his  cestui  que  trust,  but  From  bt^rinir 
that  he  shaU  not  buy  from  himself,  and  thereby  of  cestui^ 
be  enabled  to  make  use  of  the  information  acquired  '^**^' 
by  him  in  the  character  of  trustee,  for  his   own 
benefit.     He  is  not,  however,  precluded  from  deaUng 
with  the  cestui  que  trusty  if  the  latter  choose  to  regard 
the  relation  of  trustee  and  cestui  que  trust  as  dis- 
solved, and  to  treat  with  him  in  a  distinct  character. 

Thus,  in  the  case  of  Coles  v.  Trecotkick,  9  Ves.  Case  of  coes 
234  (which  is  a  leading  case  on  the  doctrine  under  ^'  ^^^***^ 
discussion),  A.  proposed  to  convey  all  his  estates  at 
B.,  to  C.  and  D.,  in  trust  to  sell  for  the  payment  of 
his  debts.  No  conveyance  was  executed,  but  pre- 
parations were  made  for  the  sale,  and  the  estates 
were,  with  the  approbation  of  the  trustees,  surveyed 
and  valued  by  S.,  an  auctioneer,  under  the   sole 
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^PMBonTin^  direction  of  A.,  who  fixed  the  minimum  price  at 
Pidnoiary  which  the  estate  was  to  be  sold.  There  being  no 
Poiitioiui.  bidder,  the  estate  was  divided  into  lots,  and  again 
offered  for  sale,  still  under  the  exclusive  manage- 
ment of  A.,  the  trustees  not  interfering ;  and  part 
of  the  property  was  ultimately  bought  by  the 
trustee,  C.,  on  behalf  of  his  father.  A  bill  being 
filed  to  enforce  the  performance  of  the  contract. 
Lord  Eldcm  was  of  opinion,  that  this  being  a  bond 
fde  sale  by  a  cestui  que  trust,  taking  the  whole 
execution  of  the  trust  upon  himself,  making  surveys, 
settling  the  places,  modes  of  sale,  and  prices,  and 
with  all  the  knowledge  as  to  the  value  which  the 
trustees  possessed,  constituted  a  case  of  exception 
to  the  general  principle  ;  and,  therefore,  decreed  the 
specific  performance  of  the  contract.  See  Clarke  v. 
Swatle,  2  Eden,  134  (where  the  purchase  was  made 
by  the  trustee,  at  the  urgent  instance  of  the  cestui 
que  trust):  Morse  v.  Boyal,  12  Ves.  375. 
Trustees  inca-  In  Coles  V.  Trecothtck,  9  Ves.  234,  it  will  be 
Kt^'^nte  observed,  the  trustee  purchased  as  agent  for  his 
forpur^aseiB.  father,  and  not  for  himself.  But  Lord  Eldon  con- 
sidered that  this  made  no  difference,  for  a  trustee 
was  under  the  same  disabiUty  to  contract  as  the 
agent  of  another  as  for  himself  So,  in  the  previous 
case  of  Twining  v.  Morricej  2  Br.  C.  C.  326,  Kenyon, 
M.  R.,  refiised  the  specific  performance  of  a  contract 
for  purchase,  because  the  agent  of  the  vendors,  who 
were  executors,  was  concerned  as  agent  for  the 
purchaser  in  bidding  for  the  estate;  nor  can  a 
trustee  separately  employ  an  agent  to  purchase  for  a 
third  person :  Hesse  v.  Briant,  6  De  G.,  M.  &  G. 
623.  Upon  the  same  principle,  Lord  Eldon,  in  Ex 
parte  Bennett,  10  Ves.  381,  set  aside  a  purchase  of 
part  of  a  bankrupt's  estate,  because  the  solicitor  to  the 
commission  acted  as  the  agent  of  the  purchaser  in 
bidding  for  the  estate.  See  also  Downes  v.  Graze- 
hrook,  3  Mer.  209 ;  Ex  parte  Grylls,  2  Dea.  &  C. 
290  ;  Whitcomh  v.  Minchin,  5  Madd.  91  ;  and  in 
Orme  v.  Wright,  at  the  Rolls,  December  4,  1838, 
a  sale  by  a  mortgagor  to  his  brother-in-law,  who 
had  acted  in  some  respects  as  the  agent  of  the 
mortgagee  in  viewing  the  security  and  paying  the 
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money,  was  set  aside,  under  a  combination  of  cir-  Pj»k*wi^ 
cumstances,  of  wliich,  perhaps,  no  one  singly  would     piduciMy 
have  sufficed  to  vitiate  the  transaction.     And  in     Po«itioM« 
another  case,   a  purchase   of  a  mortgaged   estate 
from  the  trustee  for  sale,  by  a  person  who  had,  on 
various  occasions,  with  the  Imowledge  of  the  trustee, 
acted  as  agent  for,  and  managed  the  affairs  of,  the 
mortgagor,  was  set  aside  :  Edgecumbe  v.  Stranger,  at 
the  Rolls,  May  31,  1837,  MS.     It  may  be  observed, 
that  an   agent,  employed  to   purchase   an   estate, 
cannot  purchase  for  himself :  Lees  v.  Nvttallj  2  My. 
&K.  819. 

But  even  where  the  purchase  is  made  from  the  where  cestui 
cestui  que  timst,  it  is  essential  to  support  the  trans-  JberemtiEt  bo 
action,  that  there   should   be   (according  to   Lord  noconceai- 
EUans  own  words,  9  Ves.  247)  "  no  fraud,  no  con-  ^*orth^ 
cealment,  no  advantage  taken,  by  the  trustee,  of  purchasing 
information   acquired  by  him   in  the  character   of  "^^ 
trustee;"  and  the  non-disclosure  of  the  fact  of  the 
purchase  being  made  on  behalf  of  the  trustee,  would 
unquestionably  be  a  ground   for  setting  it  aside : 
Randall  v.  Errington^  10  Ves.  427  ;  Kilhec  v.  Sneyd, 
2  MoU.  214.     See  also  Denton  v.  Donner,  23  Beav. 
285  ;  Luff  v.  Lord,   34  Beav.    220  ;   Mockerjee  v. 
Mockerjee,  2  Ind.  App.  18. 

In  Fox  V.  Mackreth,  2  Br.  C.  C.  400  (where  the 
general  doctrine  underwent  much  discussion),  Sir 
a.  p.  Arden,  M.R.,  set  aside  a  purchase  which 
had  been  made  by  a  person  to  whom  the  estates  in 
question  had  been  conveyed  jointly  with  another  per- 
son, in  trust  for  sale,  for  paying  debts  and  redeeming 
certain  annuities  (the  trustee  himself  being  also  a 
mortgagee) ;  though  the  contract  was  entered  into 
by  the  owner  himself,  and  after  much  discussion  of 
the  terms,  his  honour  being  of  opinion  that  imdue 
advantage  had  been  taken  of  the  confidence  placed 
in  the  trustee.  And  this  decree  was  affirmed  by 
Lord  ThurloWf  C,  and  afterwards  by  the  House  of 
Lfords.  In  this  case  the  trustee  had,  in  the  interval 
between  the  contract  and  the  conveyance,  resold  the 
property  at  a  profit  of  upwards  of  10,000/.,  and  he 
was  held  to  be  a  trustee  for  the  mortgagor  in  respect 
of  this  sum.     The  general  principle  here  stated  does 


106  PURCHASE  DEEDS. 

'J'^^^JjJJ'j^  not  apply  to  the  case  of  a  mortgagor  and  mortgagee, 

Fidndary    and  it  is  settled  that  a  mortgagee  may,  as  a  general 

PotitiBiii.     yvIq^  purchase  the  equity  of  redemption  from  his 

mortgagor  :  Knight  v.  Marjonhanks,  11  Beav.  322 ; 

2  Mac.  &  G.  10 ;  but  a  mortgagee  selling  under  his 

power  of  sale  is  under  the  same  cusabiUty  to  purchase 

•  .  the  mortgaged  estate  himself  that  attaches  to  other 

persons  clothed  with  a  fiduciary  character;  and 
see  anUj  Vol.  III.,  sub  tit.  Mortgages,  pp.  928, 
929. 
Circumstance  In  Whichcote  V.  Lawrencey  3  Ves.  750,  Lord  Ross- 
ha^«beeii  ^^^  appears  to  have  founded  his  determination  on  the 
made,  not  circumstancc  of  profit  having  been  subsequently  made 
i^pe^ a*  ^y  *^®  trustees  ;  but,  in  later  cases,  the  general  rule 
purchase  by  a  has  been  placed  upon  a  broader  basis,  and  has  been 
unsparingly  applied  at  the  option  of  the  cestui  que 
trust,  whenever  the  union  of  the  character  of  buyer 
and  seller  in  the  same  person  could  be  proved,  with- 
out  regard  to  the  fact  of  the  bargain  being  fair  or 
unfair,  advantageous  or  disadvantageous ;  and, 
besides,  the  circumstance,  that  a  profit  has  been  made 
by  the  trustee  on  a  subsequent  sale,  proves  nothing 
as  to  the  unfairness  of  the  original  bargain  (though 
it  generally  forms  the  motive  for  attempting  to  im- 
peach it),  since  the  estate  may  have  risen  in  value,  or 
a  purchaser  may  have  been  found  who  would  give  an 
extraordinary  price,  pretium  affectionis.  On  the 
other  hand,  the  fact  that  the  purchase  has  not 
proved  to  be  advantageous  to  the  trustee,  is  equally 
inconclusive  as  evidence  of  the  full  value  having 
been  given,  as  he  may  have  sold  it  at  an  under-value, 
or  the  property  may,  in  the  interval,  have  become 
depreciated.  In  short,  to  refer  again  to  the  language 
of  Lord  EldoUy  in  Ex  parte  Lacey,  2  Ves.  627, 
"  whether  the  trustee  makes  advantage  or  not,  if  the 
connection  (between  him  and  the  cestui  que  trust) 
does  not  satisfactorily  appear  to  have  been  dis- 
solved (t),  before  the  contract  is  entered  into,  it  is  ii^ 
the  choice  of  the  cestuis  que  truest,  whether  they  will 

(t)  By  this  his  lordship  must  not  be  understood  to  mean,  not  a 
formal  or  technical  renunciation  of  the  trust,  but  a  substantial 
and  virtual  abandonment  of  the  fiduciary  character.^ 
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take  back  the  property  or  not."    The  rule  applies  ^^mnTia!^ 
not  only  to  the  trustee  hunself^  but  also  to  any     liduoiuy 
person  appointed  by  him  as  an  agent  to  conduct  the     ^^^""^ 
sale  :  Wkitcomb  v.  Minchin,  5  Madd.  91 ;  ^e  Bhye^s 
Trust,  1  Mac.  &  G.  488. 
But  the   Court,  we  have   seen,   will  allow  the  ^^^™*®5 

J.  .  ij«  iij«i«  allowed 

trustee  monies  expended  in  substantial  improve-  monies  ex- 
ments  :  Whelpdale  v.  Cookson,  1  Ves.  sen.  9  ;  Belt's  ^]J^^ 
Supp.  9  (see  this  case  quoted  from  Reg.  Lib.  5  Ves.  improve- 
682);  Ex  parte  Hughes,  6  Ves.  617;  Ex  parte  ^^"^^ 
James,  8  Ves.  352 ;  Ex  parte  Hewit,  2  Mon.  &  A. 
477  ;  but  see  Kenney  v.  nrowne,  3  Ridg.  P.  C.  462 ; 
Baugh  v.  Price,  1  G.  Wils.  320  ;  Hall  v.  HalUtt,  1 
Cox,  134  ;  Carrwhell  v.  Walker,  5  Ves.  682 ;  Dacry 
V.  Durrani,  1  IJe  G.  &  J.  335  ;  Olive  v.  Court,  8 
Pri.  172;  Stratton  v.  Murphy,  1  Ir.  R  Eq.  361, 
as  to  improvements,  where  the  trustee  has  been 
guilty  of  fraud.  And  this  expenditure,  in  the  case 
of  the  York  Buildings  Co.  v.  M'Kemie,  8  Br.  P.  C. 
(Toml.  ed.)  42,  comprised  the  erection  of  a  mansion- 
house  and  other  costly  improvements.  In  estimating 
the  improvements,  old  buildings  pulled  down,  if  in- 
capable of  repair,  are  to  be  valued  as  old  materials  ; 
but  otherwise,  as  buildings  standing  :  Robinson  v. 
Ridley,  6  Madd.  2.  On  the  other  hand,  the  trustee 
will  be  charged  with  the  consequences  of  acts  that 
deteriorate  the  value  of  the  estate  :  Ex  parte  Bennett, 
10  Ves.  381. 

We  have  seen  that,  where  a  trustee  has  made  a  Purchanew 
purchase  which  the  Court  will  not  permit  to  stand,  ^^  tnwtees 
it  will  consider  him  as  still  holding  the  property  in  who  have 
trust  for  the  parties  beneficially  entitled,  or,  if  he  has  C fiT^ 
sold  again  to  advantage,  will  give  to  those  parties  chaiKcabie. 
the  benefit  arising  from  the  second  sale ;  and,  com- 
monly,  the  object  of  the  persons  impeaching  the  sale 
has  been  simply  to  recover  against  the  trustee  the 
profit  so  made,  leaving  the  purchaser's  enjoyment 
untouched.     It  is  in  the  option,  however,  of  the 
cestui  que  trust,  in  such  cases,  to  proceed  for  the 
recovery  of  the  estate  itself,  if  it  has  fallen  into  the 
hands  of  a  purchaser  with  notice  of  the  trustee's 
purchase,  and  such  notice  will  always  be  contained 
in  the   deeds  of  conveyance,  if  they  truly  repre- 
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^MCMin^  sent  the  transaction  :  Att.'Oen.  v.  Lord  Dudley,  G. 

Hduoiary     Coop.  146.     In  Randall  v.  Errington,  10  Ves.  423,  a 

Pmitioni.     purchaser  from  the  trustee  was  made   defendant; 

but,  M  the  case  was  not  pressed  against  him,  it  is 

probable  that  notice  could  not  be  proved.     See  also 

Parkes  v.  Whtte^  11  Ves.  209  ;   Dunbar  v.    Treden- 

ntckj  2  Ball.  &  B.  304 ;  and  see  York  Buildings  Co. 

V.  WKenzie,  8  B.  P.  C.  42,  as  to  leases,  &c.,  by  the 

trustee-purchaser. 

Cegtui  que  Where  a  person  claims  to  recover  an  estate  which 

SftTeTr    ^^  been  sold  to  a  trustee,  he  must  repay  the  sum  he 

&  riJIci-   ^^  received,  with  interest,  which  seems  in  some  in- 

pai  mon^*'*"   staucos  to  havo  been  at  the  rate  of  4  per  cent. :  Whelp- 

"to^^^L  ^^    ^^^  ^'  CooJcson,  1  Ves.  sen.  9  ;  and  in  others  5  per 

cent. :  Cook  v.  Gollingridge,  Jac.  607  ;  see  also  Dono- 
van V.  Fricker,  Jac.  165 ;  Watson  v.  Toone,  6  Madd. 
153  ;  Ex  parte  James,  8  Ves.  351  ;  Hall  v.  Hallett,  1 
Cox,  134;  York  Buildings  Co,  v.  M^Kenzie,  8  Br.  P.  C. 
42.  And  it  should  seem  that  if  the  property  has  been 
in  the  actual  occupation  of  the  defendant,  an  occu- 
pation rent  will  be  set  upon  it,  and  annual  rents 
will  be  made,  thereby  giving  the  cestui  que  trust 
interest  on  the  excess  of  the  rent  above  the  interest ; 
though  it  seems  doubtful  whether  interest  would  be 
aUowed  on  the  entire  rent,  when  its  excess  from  time  to 
time  had  whoUy  liquidated  the  principal,  so  that  there 
was  nothing  to  set  oflF  against  it :  Donovan  v.  Fricker, 
Jac.  165  ;  Ex  parte  James,  8  Ves.  351.  The  former 
case  was  an  instance  of  an  alle&f ed  purchase  made  by 
a  stranger,  which  was  set  aside  for  fraud,  and  not  i 
purchase  by  a  trustee  ;  but  the  principle  seems  to  be 
the  same.  The  trustee-purchaser  must,  of  course, 
account  for  all  profit  arising  from  the  estate  :  Ex 
parte  James,  8  Ves.  351  ;  Ex  parte  La^cey,  6  Ves. 
630  ;  Watson  v.  Toone,  6  Madd.  153  ;  though  he  will 
not  be  charged  with  interest  thereon  :  Macartney  v. 
Blackwood,  Ir.  T.  R  602. 
Incapacity  to  It  remains  to  be  observed,  that  the  incapacity  to 
L^^-  purchase  extends  to  every  person  clothecf  wi<i  a 
pe»»Bconfi-  confidential  character,  and  whose  duty  requires  him 
±f/oX  to  effect  as  advantageous  a  sale  as  po^ible 
vendor.  Thus  purchases  by  executors  or  administrators  of 

the  personal  estate  of  a  deceased  person  have  re- 
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peatedly  been  set  aside :   Watson  v.  Toone,  6  Madd.  ^^^^m.  ^ 
153 ;   Baker  v.  jffeaa,   18  Beav.   398  ;    Smedlev  v.     PiduciBry 
7ar%,  358.     So  also  purchases  by  guardians  from     ^^'^^"°'- 
their  wards,  immediately  on  their  coming  of  age, 
and  that  without   reference    to    the    adequacy  of 
the  consideration  :   Oldin  v.  Samboume,  2  Atk.  1 5  ; 
Dawson  v.  Massey,  1  Ba.  &  B.  219  ;  see  Sugd.  V. 
&P.  691. 

In  the  case  of  the  York  Buildings  Go.  v.  M'Kenzie^  A«ent  em- 
8  Br.  P.  C.  (Toml.  ed.)  42  (which  has  always  been  txl"^^ 
considered  a  leading  case),  a  purchase  was  set 
aside,  which  had  been  made  by  a  common  agent  or 
sohcitor  in  Court  in  Scotland,  of  estates  of  an  insol- 
vent company,  sold  by  the  Court  of  Session  under 
the  authority  of  general  statutes  and  a  special  Act 
of  Parliament,  which  purchase  had  been  openly  made 
at  a  publicjudicial  auction.  So,  in  Crowe  v.  Ballard, 
3  Br.  C.  C.  120,  where  an  agent  employed  to  sell  a 
reversionary  legacy  secretly  purchased  it  himself, 
and  had  it  assigned  to  a  nominal  purchaser,  Lord 
Thurhw  set  aside  the  purchase.  See  also  Whitcomh 
V.  Minchiny  5  Madd.  91  ;  Hunter  v.  AikinSy  Coop. 
Cas.  tem.  Brougham,  464  ;  Re  Bloyes  TrvMy  1  Mac. 
&  G.  488 ;  Martinson  v.  Clowes,  21  Ch.  D.  857.  So 
also  an  auctioneer  employed  to  sell  property  will  not 
be  allowed  to  purchase  it :  Olive  v.  Court,  8  Pri. 
127 ;  Baskett  v.  Cafe,  4  De  G.  &  S.  388. 

A^ain,  in  Ex  parte  James,  8  Ves.  337,  Lord  Eldon  SoUcitor  to  a 
decreed  against  a  purchase  made  by  the  soUcitor  to  ^^^*'* 
a  commission,  of  part  of  the  bankrupt's  estate, 
though  it  was  made  publicly  at  an  auction,  at  which 
many  of  the  creditors  were  present  and  urged  him  to 
bid,  and  his  lordship  expressed  his  conviction  of  the 
moral  propriety  of  the  transaction.  See  also  Ex 
parte  Bennett,  10  Ves.  381  ;  Ex  parte  Farley,  3  Dea. 
&  C.  110;  Luddys  Trustee  v.  Peard,  33  Ch.  D. 
500. 

But  (in  conformity  to  the  rule  already  stated  with  Solicitor 
regard  to  trustees)  a  solicitor,  who  has  improperly  ^^^^ 
purchased  an  estate  which   he   was  professionally  wpudute 
employed  to  sell,  cannot  himself  avoid  the  bargain  ; 
and  in  the  case  o£  Nelthorpe  v.  Pennyman,  14  Ves. 
517,  where,  on  a  sale  before  the  master,  the  solicitor 
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in  the  cause  had  purchased  some  lots  to  prevent  a 
sale  at  an  undervalue,  Lord  Eldon  refused  to  dis- 
charge him  from  his  contract,  on  being  informed 
that  there  was  no  higher  bidding ;  his  lordship 
observing,  that  it  would  be  a  very  wholesome  rule 
to  lay  down,  that  the  solicitor  in  the  cause  should 
have  nothing  to  do  with  the  sale,  as  the  certain 
effect  of  a  bidding  by  the  solicitor  in  the  cause  is, 
that  the  sale  is  immediately  chilled. 

In  Oihson  v.  Jeyes,  6  Ves.  266,  Lord  Eldon  set 
aside  the  sale  of  an  annuity  by  a  soUcitor  to  his 
client,  an  infirm  imbecile  old  lady,  on  the  ground 
that  his  duty  to  her,  under  the  circumstance  of  her 
situation,  required  that  he  should  give  her  his  most 
vigilant  care  and  advice;  and  his  own  interest  in 
this  transaction  was  adverse  to  his  dischai^e  of  that 
duty.  See  also  Wood  v.  Dowries ,  18  ves.  120; 
Montesquieu  v.  Sandys^  id.  302  ;  Robinson  v.  Ridley^ 
6  Madd.  2;  Lees  v.  Ntcttall,  1  Russ.  &  M.  53.  In 
aU  the  preceding  cases  except  one,  where  advantage 
was  taken  of  mental  imbecility,  the  solicitor  whose 
purchase  was  set  aside,  was  professionally  concerned 
m  selling ;  and,  therefore,  they  fell  directly  within 
the  principle,  which  prohibits  purchases  by  persons 
standing  in  the  inconsistent  relation  of  seller  and 
buyer  at  one  and  the  same  time.  So,  in  Carter  v. 
Palmer,  8  CI.  &  F.  657,  a  purchase  at  an  undervalue 
by  counsel  who  had  advised  on  the  title  was  set 
aside. 

But  it  is  not  to  be  inferred  from  these  cases,  that 
a  soUcitor  is  under  any  general  incapacity  to  pur- 
chase from  his  client.  Thus,  in  a  case  in  the  House 
of  Lords  (reversing  a  decree  of  the  Irish  Exchequer^, 
the  specific  performance  of  a  contract  was  decreea, 
which  had  been  resisted  on  the  ground  that  an 
attorney  could  not  purchase  from  ms  client.  Lord 
Eldon,  however,  thought  that  the  purchaser  was  not 
concerned  for  the  vendor  in  this  instance,  as  his 
solicitor,  so  as  to  sustain  the  objection,  if  it  was 
capable  of  being  sustained,  but  his  lordship  declared 
that  there  was  no  such  doctrine  as  that  an  attorney 
could  not  deal  with  his  client.  If  the  attorney  were 
employed  to  sell,  if  he  dealt  for  the  property,  he 
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must  put  an  end  to  the  confidential  relation,  or  '^^'^JjJJJj^^ 
put  himself  completely  at  arm's  length ;  or,  if  the  Fidnoiary 
contract  was  afterwards  impugned,  it  would  be  ^o«itioni. 
incumbent  upon  him  to  show  that  he  had  made  a 
reasonable  use  of  that  confidence,  and  had  given  as 
ample  and  correct  advice  to  his  client  as  he  would 
have  done  if  his  client  had  been  dealing  with  a  third 
person.  His  lordship  conceived  also,  that,  if  an 
attorney  were  employed  as  agent  of  a  landed  estate, 
he  could  not  deal  with  the  principal  for  that  estate, 
without  honestly  communicating  to  the  principal  all 
the  knowledge  respecting  its  value  which  he  had  ac- 
quired as  his  agent ;  and  unless  he  did  this,  the  con- 
tract, if  questioned,  could  not  be  supported.  But, 
independently  of  these  particular  circumstances,  an 
attorney  did  not  stand  exactly  in  the  situation  of  a 
trustee.  The  general  rule,  that  a  trustee  to  sell 
could  not  purchase  the  trust  estate,  was  now  pretty 
well  settled,  but  there  was  no  such  rule  with  respect 
to  an  attorney.  In  this  view  of  the  case,  Lord 
Bedesdale  concurred  :  Cane  v.  Allen,  2  Dowl.  289; 
see  Bellew  v.  Russell,  1  Ba.  &  B.  104 ;  Champion 
V.  Righy,  1  Buss.  &  M.  539 ;   Williams  v.  Llewellyn, 

2  Y.  '&  J.  68  ;  Jones  v.  Thomas,  2  Y.  &  C.  519.  In 
another  case,  a  soUcitor  who  was  employed  to  pro« 
cure  an  investment  of  money,  sold  to  his  client 
ground-rents  at  eighteen  years'  purchase,  for  which 
he  had  himself  given  but  fifteen  years'  purchase,  and 
it  appearing  that  the  client  was  not  informed  of  the 
price  at  which  the  solicitor  had  purchased,  or  of  the 
fact  that  the  soUcitor  was  the  seller,  the  transaction 
was  set  aside,  but  the  Court  refused  to  allow  the 
purchaser  to  keep  the  rents  at  a  valuation,  or  at  the 
price  given  by  his  vendor :  Driscoll  v.  Bromley,  at 
the  Bolls,  May  9,  1837,  MS. 

A  mortgagee  exercising  a  power  of  sale  cannot  Mortgagee 
purchase  the  mortgaged  property,  either  in  his  own  ^^^^^^ 
name,  or  through  an  agent  or  trustee  ;  Robertson  v. 
Norris,  4  Jur.  N.  S.  443.  Nor  can  an  agent  of  the 
mortgagee  who  has  been  employed  to  value  the 
property,  or  received  the  interest,  purchase  from 
the  mortgagee  on  his  own  account :   Orme  v.  Wright, 

3  Jur.  19  ;  Re  Bloyes  Trust,  1  Mac.  &  G.  488.     The 
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rule,  however,  does  not  preclude  a  mortgagee  from 
purchasing  the  equity  of  redemption  from  the  mort- 
gagor at  a  fair  price  :  Knight  v.  MarjoribankSf  2  Mac. 
&  G.  10.  See  also  Webh  v.  Rorke,  2  Sch.  &  L. 
661 ;  Dohson  v.  Land,  8  Ha.  220  ;  Waters  v.  Groom, 
11  CI.  &  F.  684.  But  if  a  mortgagee  takes  advan- 
tage of  the  embarrassed  circumstances  of  the  mort- 
gagor in  order  to  purchase  the  property  under 
Eressure  at  an  undervalue,  the  sale  will  be  liable  to 
e  set  aside  :  Ford  v.  Olden,  L.  R.  3  Eq.  461.  A 
puisne  mortgagee  is  at  Uberty  to  purchase  from  the 
nrst  mortgagee  selling  under  his  power :  Parkinson 
V.  Hanhury,  2  De  G.,  J.  &  S.  450  ;  Kirkwood  v. 
Thxmvpson,  ibid.  613. 

And  it  has  been  decided,  that  a  creditor  suing 
out  an  execution  is  not  incapacitated  from  purchas- 
ing property  sold  under  it,  as  the  sale  is  made  by 
the  sheriflF,  and  not  by  the  creditor :  Stratford  v. 
Twynam^  Jac.  418.  Nor  is  a  tenant  for  life,  whose 
consent  to  the  sale  is  requisite  by  the  terms  of  a 
power,  incompetent  to  purchase :  Howard  v.  Dw 
cane.  Turn.  &  R.  81 ;  Sevan  v.  Hahgood,  1  J.  &  H. 
222 ;  Dicconson  v.  Talbot,  L.  R.  6  Ch.  32  ;  nor  a 
mortgage  creditor  who  has  an  agreement  by  his 
debtor  to  execute  a  conveyance  m  trust  for  sale, 
but  which  conveyance  has  not  been  executed ; 
Chambers  v.  WaterSy  3  Sim.  42.  And  there  is  no 
rule  of  policy  prohibiting  a  steward  from  taking  a 
lease  from  his  employer,  if  there  has  been  no  im- 
proper concealment  of  information  acquired  by  him 
in  that  character  :  Selsev  v.  Rhoades,  2  Sim.  &  S. 
41 ;  1  Bligh,  N.  S.  1.  A  partner  cannot  gain  any 
axivantajge  in  purchasing  his  co-partner's  share  in 
the  business,  by  any  exclusive  knowledge  which  he 

possesses   of  its  value :  Maddeford  v.    Austwick,   1 

iim.  89 ;  2  My.  &  K.  279. 

It  should  be  noticed  that  the  doctrine  here  dis- 
cussed does  not  prevent  a  trustee,  who  has  also  a 
beneficial  interest,  from  dealing  with  the  other  cestui 
que  trust  in  regard  to  such  interest,  the  matter  being 
of  such  a  nature  that  his  oflSce  gives  him  no  ad- 
vantage over  the  other  contracting  party ;  and, 
therefore,  where  trustees,  who  were  also  residuary 
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legatees,    entered    into   an   arrangement    with   an  ^^'i^^ 
annuity-legatee  respecting  his  claim  to  have  a  fund     Piduoiary 
invested  in  a  particular  species  of  security,  in  re-     ^o^itioni. 
lation  to  which  the  will  was  ambiguous,  and  all  the 
parties  were  fully  aware  of  their  rights,  Su-  /.  Leach, 
v.-C,  refused    to   disturb    the    arrangement;   his 
Honour  observing  that  the  deaHng  was  in  the  cha- 
racter of  residuary  legatee,  and  it  was  impossible  he 
could  derive  any  advantage  from  the  character  of 
executor :  Nayhr  v.  Winch,  1  S.  &  S.  555. 

In  addition  to  the  incapacity  to  purchase  which  Disability  to 
attaches  to  persons  holding  a  fiduciary  position  there  S^^^Sfng  on 
are  certain   cases  in    which  public    policy  or  the  »ta*atcor 
statute  law  intervenes  to  invalidate  purchases.     In  ^"    ^  ^  ^^' 
these  cases  the  purchase  cannot  be  supported  at  all, 
but  falls  entirely  to  the  ground ;  though  the  pur- 
chaser is  entitled  to  be  recouped  on  the  same  basis 
as  in  the  cases  which  have  been  considered  in  the 
preceding  pages. 

The  General  Inclosure  Act  (41  Geo.  3,  c.  100) 
forbids  commissioners  acting  thereunder  to  pur- 
chase any  land  at  all  within  a  parish  in  respect 
of  which  an  inclosure  is  made,  until  there  has 
elapsed  a  period  of  five  years  from  the  date  of  the 
execution  of  the  award. 

Similarly  the  Commons  Inclosure  Act  (8  &  9 
Vict.  c.  118,  s.  120)  lays  a  like  disability  upon 
valuers  acting  under  its  provisions  for  a  term  of 
seven  years. 

In  some  cases  the  disabihty  arises  from  obvious 
considerations  of  pubUc  policy.  Thus  a  bishop, 
whose  consent  is  necessary  to  a  charge  of  an 
annuity  upon  a  rectory,  may  not  himself  pur- 
chase it,  though  he  give  a  larger  price  than  any 
one  else  would :  Greenlaw  v.  King,  34  Beav.  49 ; 
an  arbitrator  may  not  purchase  claims  of  parties 
to  the  arbitration,  before  such  claims  have  been 
determined  by  him :  Blennerhassett  v.  Day,  2 
Ba.  &  B.  at  p.  116. 


B. — vou  V. 
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1.  Commencement  of  Purchase  Deeds. 

Freehold  lands  and  equitable  estates  in  copy- 
holds are  conveyed  by  deed;  but  legal  estates  m 
copyholds  pass  by  means  of  surrender  and  admission. 
Assignments  of  leaseholds  and  other  personal  pro- 
perty (when  such  personal  property  either  is  not 
actually  delivered,  or  does  not  pass  by  forms 
specially  required  by  law)  are  also  effected  by  deeds, 
similar  to  those  by  which  freehold  land  is  conveyed. 

It  is  therefore  proposed  in  the  present  chapter  to 
explain  the  mode  usually  adopted  for  framing  pur- 
chase deeds  of  freeholds,  and  to  indicate  the  way  in 
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which  such  deeds  are  ordinarily  made  available  for  the  '«™^  J«f^ 
conveyance  of  leaseholds  and  personal  property,  gene-       Deeds, 
rally,  reserving  to  subsequent  chapters  the  considera- 
tion  of  the  methods  of  conveying  copyholds  and  such 
other  kinds  of  property  as  require  special  treatment. 

The  Introductory  Words  of  a  ConveyanceJ] — ^Where  introductoiy 
the  conveyance  is  made  between  two  or  more  '"''^ 
parties,  the  instrument  is  called  an  indenture,  and 
commences  with  the  words  "  This  Indenture ; "  but 
where  the  instrument  is  made  by  one  party  only, 
it  is  a  deed  poll.  It  is  sometimes  said  that  the 
introductory  words  of  an  indenture  should  vary 
according:  as  it  contains,  or  does  not  contain,  recitals  : 
and  that  in  the  first  ca^e  it  should  be^n  "An 
Indenture ;"  but  in  the  second  "  This  Indenture." 
This  distinction  is  not,  however,  generaUy  observed 
in  practice.  In  the  case  of  deeds  poll,  however, 
there  is  a  well  known  rule  that,  if  the  instrument 
does  not  contain  recitals,  the  proper  introductory 
words  are,  "  Know  all  men  by  these  presents  that  I 
\the  grantor~\,  of,  &c.,"  but  that  if  it  does  contain  , 
recitals,  it  should  begin,  "To  all  to  whom  these 
presents  shall  come  [the  grantorJi,  of,  &c.,  sends 
greeting,  whereas,  &c."  Tjiese  ofcervations  apply 
to  all  instruments  of  conveyance  except  those  which 
deal  with  the  legal  estate  in  copyhold  land,  which, 
as  has  been  observed,  differ  entirely  from  those  by 
which  freehold  land  and  personal  estate  and  in- 
terests therein  are  conveyed. 

ITie  Date.'] — In  indentures,  the  words  of  intro-  The  date  in 
duction  are  immediately  followed  by  a  statement  of  "^  ^^ 
the  date  of  the  deed.     The  date  to  be  inserted  is 
that  on  which  the  instrument  is  executed  by  the 
grantor,  or  the  first  of  the  granting  parties   who 
executes  it  (a).     Where,  in  carrying  out  one  trans- 


(a)  Where  a  deed  has  to  be  executed  by  several  conveying 
parties,  it  will  be  considered  as  one  entire  transaction,  operating 
as  to  the  different  parties  to  it,  from  the  time  of  its  execution  by 
each,  but  not  perfect  till  the  execution  by  all  the  conveying 
parties ;  Doc  d.  Leuns  v.  BinfflMtn,  4  B,  d:  AL  at  p.  675.    But  a 
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^f^PwchMe*  ^^*^^^*  *w^  deeds  are  needed,  as,  for  instance,  where 

Deeds.       an  Outstanding  estate  is  conveyed  to  the  grantor  by 

an  independent  deed,  and  subsequently  he  conveys 

all  his  interest,  both  instruments  may  be,   in  fact, 

executed  on  the  same  day,  but  the  former  may  be 

dated  the  day  before  its  actual  execution,  or,  if  dated 

the  same  day,  will  be  referred  to  in  the  recitals  of  the 

latter  deed  as  having  been  executed  "  on  the  same 

day  as,  but  before  the  execution  of,  these  presents." 

From  what  A  deed,  generally  speaking,  takes  effect  from  the 

op«at^        delivery,  and  not  from  the  date  :   Shep.  Touchst. 

72  ;  Plow.  609,  1  (a) ;  OsheyY.  Hicks,  Cro.  Jac.  263  ; 
Claytov!s  Case,  5  Rep.  1  ;  Doe  d.  Whalley  v.  Telling, 
2  East,  257  ;  Steele  v.  Mart,  4  B.  &  C.  272 ;  and 
the  fact  of  there  being  no  date,  or  a  date  which  is 
impossible,  as  the  30th  of  February,  does  not  affect 
its  validity :  Shep.  Touchst.  72  ;  Goddard's  Case, 
2  Rep.  4  b;  Cooper  v.  Robinson,  10  M.  &  W.  694 ; 
but  where  a  reference  is  made  to  the  date  for  the 
purpose  of  computing  time,  as  where  a  person 
covenants  to  pay  a  sum  of  money  within  a  certain 
period  from  the  date,  or  a  term  is  granted  from  the 
date,  the  computation  will  be  made  from  the  day  the 
instrument  bears  date  (assuming  the  date  to  be  a 
possible  one),  and  not  from  the  date  of  its  actual 
execution :  Styles  v.  Wardle^  4  B.  &  C.  908  ;  and 
see  ante,  Vol.  II I.^  sub  tit.  Leases,  p.  139 ;  and 
post,  tit.  Releases. 

The  date  is  primd  facie  to  be  taken  as  the  true 
date  of  execution ;  but  if  it  appear  that  the  deed 
was  executed  upon  a  different  day  to  that  specified 
as  the  date,  the  latter  will  be  rejected  :  Claytoris 
Case,  5  Rep.  1  ;  Browne  v.  Burton,  5  D.  &  L. 
292  ;  Jmjce  v.  Hughes,  10  Exch.  432.  The  legal 
fiction  that  no  cognizance  can  be  taken  of  portions 
of  days  applies  now  only  to  judicial  acts :  see 
Clarke  v.  Bradlaugh,  7  Q.  B.  D.  151  ;  S,  C,  on 
appeal,  8  Q.  B.  D.  63 ;  and  where  two  deeds  re- 
lating to  the  same  matter  have  been  executed  on 


deed  will  not  bind  a  party  who  has  executed  it  on  the  assumption 
that  it  will  be  executed  by  other  parties,  who  fail  to  do  so :  Peto  v. 
Peto,  16  Sim.  590;  see  Bolitlio  v.  UUlyar,  34  Beav.  180. 
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the  same  day,  the  Court  will  inquire  which  of  them  ^'pj^^jj^ 
was  executed  first :   Gartside  v.  Silkstone  and  Dod-      Deedi. 
worth  Coal  and  Iron  Co.j  21  Ch.  D.  762. 

In  deeds  poll  the  date  is  added  at  the  close  Date  in  Deeds 
of  the  instrument  in  the  testimonium  or  witnessing  ^ 
clause.  This  clause  in  indentures  refers  to  the  date 
of  the  instrument  as  "  the  day  and  year  first  above 
written,"  but  does  not  restate  it.  In  a  deed,  there- 
fore, whether  a  deed  poll  or  a  deed  indented,  there 
should  be  only  one  statement  of  its  date,  so  as  to 
avoid  the  danger  of  any  question  arising  from  con- 
nictmg  dates. 

2.  The  Parties. 

Who  should  be  Toade  Parties  to  a  Purchase  Deed.'] —  Enumeration 
In  indentures,  the  date  is  followed  by  an  enumera-  ^^  ^^^^ 
tion  and  description  of  the  various  parties  to  the 
instrument.  In  deeds  poU,  the  description  of  the 
grantor  or  grantors  appears  in  immediate  connection 
with  the  words  of  introduction  :  see  ante^  p.  24. 
In  the  case  of  deeds  poll,  of  course,  no  difficulty  can 
arise  as  to  the  question  who  should  be  made  parties, 
but  in  the  case  of  indentures  this  is  not  always  an 
easy  matter  to  determine. 

The    conveyancer,   however,   having  determined  whoehonid 
upon  the  form  and  frame  of  the  deed  he  is  about  to  pj^es  to  a 
draw,  wiU  be  quite  safe  in  making  parties  to  the  J'*'^^**® 
deed,  on  the  one  hand,  all  those  who  are  to  convey  {aa) 
any  property,  or  interest  in  the  property,  or  who  are 
to  give  any  consent  or  direction  in  relation  to  the 
conveyance,  or  to   confirm  the  conveyance  of  any 
part  of  the  interests  affected  thereby,  or  to  give  a 
receipt  for  the  consideration  or  any  part  thereof,  or 
to  release  any  claim,  incumbrance,  or  interest  in  the 
property,   or    any  part    thereof,   or    to  give    any 

(aa)  This  will  include  as  well  persons  conveying  by  virtue  of 
their  estate  and  interest  in  the  property,  as  also  persons  acting 
under  an  express  or  statutory  power,  and  persons  appointed  by  the 
Court  to  convey.  See  as  to  the  last  class  of  persons,  the  Trustee 
Act,  1850  (13  <fe  14  Vict.  c.  60),  sects.  20  and  30  (and  see  BeckeU 
V.  Siat<m,  19  Ch.  D.  646);  the  Lunacy  Regulation  Act,  1862  (25 
dE  26  Vict  c.  '86),  sect.  13 ;  and  the  Settled  Estates  Act,  1877  (40 
k  41  Yict.  0.  18),  sect.  22. 
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coyenant  in  relation  thereto ;  and  on  the  other  hand, 
all  those  who  are  to  take  any  interest  or  benefit  of 
whatever  nature,  under  the  conveyance. 

The  vendor  will  naturally  be  a  party  to  a  pur- 
chase deed«  In  a  transfer  by  a  mortgagee  of  the 
mortgaged  property,  the  mortgagor  will,  or  will  not, 
be  made  a  party  according  to  circumstances.  If  his 
concurrence  can  be  obtained,  he  should  always  be 
joined  in  the  transfer  for  the  purpose  of  acknow- 
ledmng  the  existing  amount  of  the  mortgage  debt, 
and  in  order  that  he  may  be  afiected  with  notice  of 
the  transaction ;  but  if  his  concurrence  cannot  be 
obtained,  he  must  be  omitted,  and  the  transferee 
must  resort  to  other  means  for  his  protection. 
A^ain,  if  a  mortgagee  is  selling  under  hid  power  of 
sale,  the  concurrence  of  the  mortgagor  is  not  in  any 
way  necessary  :  Clay  v.  Sharpe^  Sug.  396 ;  Allen  v. 
Martin,  5  Jur.  239 ;  and  he  would,  in  fact,  not  be  a 
proper  party  to  the  conveyance.  If  the  mortgagor 
IS  selling  subject  to  the  mortgage,  the  concurrence  of 
the  mortgagee  may,  under  some  circimistances,  be 
advisable  and  procurable,  but  not  under  others  ;  and 
he  will,  or  will  not,  be  made  a  party  to  the  convey- 
ance accordingly.  But  if  the  mortgagor  sell  free 
from  incumbrances  he  must  obtain  the  concurrence 
of  the  mortgagee. 

Under  the  old  law  a  wife  was  entitled  on 
the  death  of  her  husband  to  her  dower  out  of  all 
lands  of  which  he  was  at  any  time  during  the 
coverture  solely  seised  for  an  estate  of  inheritance, 
and  to  which  the  issue  (if  any)  of  the  wife 
might  by  possibility  have  been  heir ;  and  her  right 
having  once  attached  was  not  destroyed  by  any 
alienation  by  her  husband.  As  the  aowress  was 
entitled  during  the  remainder  of  her  life  to  an 
actual  third  of  such  lands  to  be  set  out  by  metes 
and  bounds,  and  not  merely  to  a  money  payment 
out  of  the  estate,  the  liability  to  dower  was  a  very 
serious  matter  (6),  and  one  against  which  a  pur- 
chaser was  compelled  to  protect  himself  by  any 
means  in  his  power.     The  most  satisfactory  mode 


(h)  See  anUy  Vol.  11. ,  sub  tit.  Conditions  of  Sale,  p.  694. 
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of  dealing  with  dower  was  to  procure  the  concur-  ^"^^'' 
rence  of  the  dowress  (c)  in  the  conveyance  in  order 
that  she  might  release  her  dower.  This  proceeding 
involved,  of  course,  her  being  duly  consulted  in  the 
negotiation  of  the  contract,  and  her  interest  being 
otherwise  provided  for.  The  dread  of  diflSculty  in 
these  respects  led  to  the  devising  of  modes  of 
ousting  her  right  or  preventing  it  from  attaching 
at  all. 

The  right  of  the  dowress  only  attached  to  lands 
of  which  the  husband  had  a  legal  seisin,  and  not 
to  merely  equitable  estates ;  and  the  various  devices 
adopted  to  prevent  the  right  from  attaching  depended 
upon  this  distinction.  They  aimed  at  placing  the 
husband  in  such  a  position  that  while  practically 
owner  in  fee,  he  should  not  at  any  time  during 
his  life  be  technically  entitled  to  a  legal  estate 
of  inheritance  in  possession  (d). 

(c)  The  dowress  may  destroy  her  right  by  other  means  than  by 
her  concurrence  in  a  conveyance  to  a  purchaser :  for  instance,  in 
Dawson  y.  Bank  of  WhiUhaveUy  4  Ch.  D.  639 ;  on  appeal,  6  Ch.  D. 
218,  the  dowress,  by  joining  in  a  mortgage  deed,  effectually  de- 
stroyed her  right ;  but  as  to  the  effect  of  such  a  concurrence  upon 
the  right  to  dower  where  the  estate  in  dower  had  become  actually 
vested  before  the  execution  of  the  mortgage,  see  Meek  v.  Chamber^ 
lain,  8  Q.  B.  D.  31. 

(d)  To  this  end,  conveyances  were  usually  taken  to  uses  specially  Dower  uses. 
framed  to  bar  dower.  These  limitations,  which  came  to  be  adopted 

as  the  common  form  for  this  purpose,  limited  the  lands  to  such 
uses  113  the  purchaser  should  by  deed  appoint,  and  in  default  of 
appointment  to  the  use  of  the  purchaser  for  life,  with  remainder 
to  the  use  of  a  trustee  during  the  life  of,  and  in  trust  for,  the  pur- 
chaser, with  remainder  to  the  use  of  the  purchaser  in  fee.  Under 
these  limitations  the  purchaser  was  not  entitled,  during  his  life,  to 
an  estate  in  the  land  to  which  dower  could  attach ;  and  he  could 
at  any  time  convey  this  land  to  a  purchaser  from  him  without  the 
concurrence  of  his  wife.  By  virtue  of  his  power  of  appointment, 
he  could  convey  to  a  purchaser  from  him  without  the  concurrence  of 
the  dower  trustee,  while,  as  he  was  entitled  to  the  fee  in  remainder, 
he  was  also  able,  if  the  dower  trustee  concurred,  to  convey  to  the 
purchaser  by  lease  and  release,  or  any  other  suitable  mode  of 
conveyance. 

The  other  mode  by  which  protection  was  afforded  to  a  pur-  Attendant 
chaser  was  to  procure  the  assignment  to  a  trustee  for  the  pur-  terms. 
chaser,  of  some  term  of  years,  created  prior  to  the  inception  of  the 
estate  of  the  vendor,  so  that  if  the  dowress  proceeded  at  law  for 
the  recovery  of  her  dower,  and  succeeded,  there  would  of  necessity 
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By  the  operation  of  the  Dower  Act  (3  &  4  Will.  4, 
c.  105),  however,  the  right  to  dower  of  a  wife  married 
subsequently  to  the  1st  January,  1834,  is  barred  by 
an  aUenation  by  the  owner  of  the  land,  whether  by 
conveyance  inter  vivos  or  by  his  will,  and  also  by  a 
declaration  by  deed  or  will  that  she  is  not  to  be 
entitled  to  dower;  though  at  the  same  time  her 
right  was  made  to  attach  to  lands  of  which  he  was 
possessed  for  an  equitable  estate,  as  well  as  to  those 
of  which  he  was  seised  for  a  legal  estate.  By  this 
extension  of  the  right,  the  value  both  of  the  usual 
limitations  to  her  dower,  and  also  of  the  assignment 
of  attendant  terms  were  destroyed  so  far  a^  regards 
lands  of  those  married  subsequently  to  the  1st 
January,  1834,  so  that  it  seems  to  be  hardly  neces- 
sary now  to  refer  to  the  very  extensive  learning 
which  grew  up  in  relation  to  these  two  subjects. 
It  is,  however,  still  possible  that  cases  may  occur 
in  which  dower  may  attach  under  the  old  law  ;  and 
when  there  is  any  suspicion  that  this  may  be  the 
case  careful  inquiry  should  be  made,  and  the  pur- 
chaser should  see  either  that  his  conveyance  is  taken 
under  a  power  of  appointment  ffiven  to  his  vendor 
under  the  old  limitations  to  bar  dower,  or  that  he  is 
protected  by  the  assignment  of  an  ancient  term : 
see  ante,  p.  119,  note  {d). 

Under  the  usual  limitations  to  bar  dower  the 
owner  of  the  life  estate,  partly  legal  and  partly 
equitable,  and  of  the  remainder  in  fee  expectant 
on  his  own  decease,  might  either  exercise  his  power 
to  appoint,  or  he  might,  with  the  concurrence  of 
the  dower  trustee,  grant  the  fee,  legal  and  equit- 
able, in  the  usual  way.  Very  frequently  the  course 
adopted  was  to  appoint  and  also  to  convey ;  the  ap- 
pointment and  the  conveyance  being  usually  contained 
in  the  same  deed.  This  expedient  was  adopted,  from 
abundant  caution,  to  guard  against  the  possible  event 
of  the   appointment  being   inoperative   from  non- 

be  a  ceatet  executto  during  the  term,  and  this,  as  the  dowress'  estate 
was  for  life  only,  was  practically  sufficient  protection  against  the 
enforcement  of  the  claim.  A  somewhat  modem  instance  of  the 
value  of  this  protection  is  afforded  by  the  case  of  Anderson  v. 
Ptgnet,  L.  R.  11  Eq.  329 ;  on  appeal,  L  R  8  CL  180. 
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compliance  with  the   requisition   of  the   power  in      ^*^^' 
regard  to  the  mode  of  its  execution  or  attestation. 
Tms  reason,  however,  applied  only  where  the  power 
required  the  appointment  to  be  executed  or  attested 
in  some  special  manner. 

It  not  unfrequently  happened,  however,  that  the 
conveyance  was  taken  not  by  appointment  but  by 
an  ordinary  assurance,  and  that  for  some  reason  or 
other,  the  concurrence  of  the  trustee  was  not  secured. 
When  this  was  the  case  a  subsequent  purchaser  was 
in  a  position  to  give  considerable  trouble,  and  some- 
times cause  no  little  expense  by  requiring  the  con- 
currence in  his  convevance  of  the  dower  trustee, 
in  order  to  get  in  the  le^  estate  limited  to  him  in 
remainder.  That  this  demand  was  legally  proper 
but  not  altogether  justifiable  appears  from  the  case 
of  Collard  v.  Roe,  4  Jur.  (N.  S.)  431,  on  appeal 
4  De  G.  &  J.  525,  where  the  Court  upheld  the 
objection,  but  gave  no  costs  to  either  party. 

The  Dower  Act  applies  to  gavelkind  lands  (see  To  what 
Farl^  V.  Bonham,  2  J.  &  H.  177)  but  not  to  copy-  ^oww^^ct 
holds  or  to  customary  freeholds,  so  that  the  question  appUes. 
of  the  concurrence  of  a  widow  on  a  sale  of  lands 
of  these  latter  tenures  held  of  manors  in  which  the 
custom  gives  freebench  on  the  same  footing  as  the 
old  dower,  is  of  considerable  importance  :  see  Lloyd 
V.  Lloyd,  4  Dr.  &  W.  354. 

Of  course,  when  a  man  does  not  dispose  of  his 
land  either  by  deed  or  will,  and  has  not  made  a 
declaration  against  dower  the  right  of  his  widow 
to  dower  remains.  So,  in  taking  a  conveyance 
from  the  heir-at-law,  th^  concurrence  of  the  widow 
of  the  ancestor  to  release  her  dower  may  be 
necessary,  and,  if  so,  must  be  obtained  by  the 
vendor,  ^05f,  p.  122. 

When  land  belongs  to  a  married  woman  as  her  Husband 
separate  estate,  she  can  convey  it  without  the  jfomi^*^ 
assent  or  concurrence  of  her  husband,  so  that  it 
is,  in  such  cases,  not  necessary  to  make  the  husband 
a  party  to  the  conveyance.  The  same  remark  applies 
where  a  married  woman  joins  in  a  conveyance 
in  order  to  perform  an  act,  or  give  a  consent  under 
a  power  which  authorises  her  to  do  so  as  if  she  were 
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difeme  sole.  In  other  cases  it  is  advisable,  and  often 
necessary,  to  make  the  husband  join  in  the  deed ; 
see  as  to  sales  by  married  women,  ante,  p.  70,  et  seq. 

Where  a  man  is,  or  may  be  entitled  to  an  estate  by 
the  curtesy  out  of  his  wife's  land,  he  must  concur 
in  any  conveyance  of  the  land,  or  the  purchaser 
must  take  subject  to  his  interest. 

Where  a  deed  is  to  be  executed  under  a  power 
of  attorney,  the  name  of  the  principal  is  inserted 
among  the  parties,  and  the  deeS  is  in  every  respect 
drawn  as  if  the  principal  were  about  to  execute  it. 
The  attorney  then  executes  the  deed  by  sealing  and 
signing  it  "  A.B.  [jmncipat]  by  CD.  [attopiey]  his 
attorney,"  and  delivering  it  in  manner  pointed  out 
ante,  Vol.  II.  sub  tit.  Attestation,  p.  261.  In  -ffe 
Whitley  Partners,  Limited,  32  Ch.  D.  337,  it  was 
held  ttiat  though  it  was  irregular  for  an  agent 
to  sign  a  document  in  the  name  of  his  principal, 
without  denoting  that  it  was  signed  by  the  agent 
as  such,  the  signature  was  not  on  that  ground  in- 
valid. In  that  case  the  document  was  a  memoran- 
dum of  association  of  a  limited  liability  company, 
which  was  held  not  to  be  a  deed.  Sect.  40  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44 

6  45  Vict.  c.  41),  provides  that  the  donee  of  a  power 
of  attorney  may,  if  he  thinks  fit,  execute  or  do  any 
assurance,  instrument  or  thing,  in  and  with  his  own 
name  and  signature,  and  with  his  own  seal,  and  that 
such  execution  shall  be  valid. 

When  a  deed  to  which  a  lunatic  was  a  party  was 
executed  by  the  committees  of  the  lunatic's  estate 
in  their  own  names,  though  they  were  not  parties, 
without  any  reference  in  the  testimonium  to  the  fact 
that  the  lunatic  was  acting  through  his  committees, 
it  was  held  that  the  deed  was  well  executed  and  had 
operation  as  the  deed  of  the  lunatic  :  Laurie  v.  Lees, 

7  App.  Ca.  19. 

The  vendor  is  bound  to  procure  the  concurrence 
of  all  persons  whose  concurrence  or  consent  is 
requisite  in  order  to  give  full  ejffect  to  his  grant, 
and  whose  concurrence  he  is  in  a  position  to  pro- 
cure :  see  Costigan  v.  Hastier,  2  Sch.  &  Lef  160  ; 
Steele  v.  Waller,  28  Beav.  466  ;  Minton  v.  Kirwood, 
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L.  R   3   Ch.    614 ;  but  he   cannot  be  compelled      ^*rtiei. 
to  obtain  the  concurrence  of  unnecessary  parties  : 
Corder  v.  Morgan,  18  Ves.  344. 

Order  and  Arrangement  of  Parties.'} — It  is  con-  ^rd^  of 
venient,  but  by  no  means  necessary,  that  the  parties  ^^^^ 
to  an  instrument  should  be  named  in  logical 
order.  It  is  usual  to  place  them  in  the  order 
in  which  they  exercise  their  various  functions 
in  the  operative  part.  The  party  who  conveys  the 
legal  estate  will  in  conveyances  of  land  be  the  first 
named ;  and  then  will  follow  in  succession  the 
various  parties  who  convey  equitable  interests,  those 
who  release  or  confirm,  those  who  enter  into  any 
covenants  or  other  stipulations,  and,  lastly,  those  who 
consent  to  or  direct  the  exercise  of  any  power.  The 
same  order  will  be  observed  in  the  arrangement  of 
the  parties  who  receive  the  benefit  of  the  grant. 
First  will  come  the  party  who  receives  the  im- 
mediate estate,  then,  in  succession,  those  who  are 
to  take  equitable  interests  of  any  kind,  and  who 
are  to  have  the  benefit  of  any  covenants  contained 
in  the  instrument  (e). 

A  diflSculty  is  sometimes  felt  in  determining  when  Arrangement 
two  or  more  persons  should  be  joined  as  of  the  same  ^  S^^ 
part.  A  convenient,  and  as  it  seems,  logical  rule,  is 
to  join  as  of  the  same  part  only  those  persons  whose 
interest  is  absolutely  identical,  and  who  will  through- 
out the  whole  of  the  conveyance  always,  so  far  as 
the  particular  capacity  in  which  they  are  joined  is 
concerned,  act  simultaneously  and  in  the  same 
manner.  Thus,  where  trustees  are  parties  to  an 
indenture,  they  should  all  be  made  parties  of  the  same 
part  as  far  as  regards  their  action  as  trustees  ;  but 
should  the  concurrence  of  any  one  of  them  be 
required  in  any  other  capacity,  he  should  be  made  a 
party  of  another  part  also.  So  when  partners  join 
to  convey  or  to  take  partnership  property  they  would 
be  named  parties  of  the  same  part ;  but  should  one 

(e)  Where  the  parties  are  likely  to  he  numerous,  the  draftsman 
will  often  find  it  convenient  first  to  frame  his  recitals,  and  to  defer 
the  enumeration  and  arrangement  of  his  pai-ties  till  he  has  pre- 
pared the  rest  of  his  draft. 
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PartiM. 


Wliether  those 
who  are  not 
parties  can 
take  under 
conveyance. 


Persons 
concurring 
in  several 
capacities. 


of  them  be,  for  instance,  a  covenanting  party,  he 
will  be  a  party  of  a  separate  part.  Joint  tenants 
again,  whose  interests  are  identical,  would  in  con- 
veying to  another  person,  or  in  taking  a  conveyance 
be  named  as  of  the  same  part,  but  of  course  in  a 
conveyance  by  one  joint  tenant  to  his  co-tenant, 
they  would  be  parties  of  several  parts.  So  also  in 
those  cases  (now  rarer  than  formerly)  in  which  a 
husband  and  wife  join  to  convey  the  property  of 
the  wife,  they  will  be  parties  of  the  same  part. 
Generally,  it  may  be  said  that  those  parties  whose 
estates,  interests  or  functions  in  the  conveyance  are 
identical,  should  be  joined  as  of  the  same  part ;  but 
that  where  the  estates,  interests,  or  functions  of 
two  parties  are  not  identical,  they  should  be  made 
parties  of  separate  parts. 

It  was  formerly  a  rule  of  law  that  no  persons 
could  take  an  immediate  benefit  under  an  indenture 
who  were  not  made  parties  thereto;  though  the 
rule  was  otherwise  with  regard  to  a  deed  poll :  see 
Co.  Litt.  231  a  ;  239  b.  The  5th  section  of  the  Act 
to  amend  the  Law  of  Real  Property  (8  &  9  Vict, 
c.  106)  has  done  away  with  this  distinction,  and  now 
under  any  indenture  executed  after  the  1st  of  Oct., 
1845,  a  person  may  take  an  immediate  estate  or 
interest,  or  the  benefit  of  a  condition  or  covenant 
relating  to  any  hereditaments,  although  not  named 
a  party  to  such  indenture.  It  is  therefore  not  now 
so  necessary  as  it  formerly  was,  that  every  person 
who  is  intended  to  take  an  immediate  estate  or 
interest  should  be  made  a  party  to  the  deed  ;  but  the 
old  rule  nevertheless  should,  as  far  as  possible,  be 
observed  in  framing  deeds. 

When  the  same  person  appears  in  different  capa- 
cities in  a  deed,  it  is  proper  that  he  should  be  named 
as  a  party  in  respect  of  each  of  such  capacities,  e.g,f 
he  may  be  granting  to  himself  and  others,  or  he  may 
appear  both  as  trustee  and  as  cestui  que  trust 


Descriirtion  Description  of  Parties.'] — The  parties  should  be 

of  parties  ( /").    

(/)  See  further  with  reference  to  this  matter,  ante,  Vol.  III., 
Bub  tit.  Leases,  p.  46. 
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fully  described ;  that  is  to  say,  the  Christian  name  __  ^*'^- 

and  surname  of  each,  with  his  address  and  addition, 
or  description,  should  be  given. 

In  an  indorsed  deed,  a  party  who  happens  also  to 
have  been  a  party  to  the  original  deed  should  be 
referred  to  as  "the  within-named  A.  B./'  and 
when  the  deed  is  not  indorsed,  but  written  at  the 
end  of  or  annexed  to  the  original  indenture,  the 
party  will  be  described  as  "  the  above-named 
A.  B."  But  in  a  deed  which  is  intended  to  be 
supplemental  to  a  principal  deed,  under  the  provi- 
sions of  the  53rd  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  a 
party  who  is  party  to  both  deeds  should,  in  the 
supplemental  deed,  be  described  in  the  usual  manner 
in  fviH. 

Care  should  be  taken  to  ascertain  the  proper  addi-  Proper 
tion  to  each  person's  name.     A  mistake  in  this  •^^^^^^ 
respect  is  by  no  means  fatal,  but  much  trouble  may 
be  saved  by  attention  in  this  matter.     A  man  should 
be  described  by  the  name  of  his  "  estate,  degree,  or 
mystery,"  that  is,  by  his  rank,  profession,  or  occupa- 
tion.    Thus    a    merchant    should  be  described  as 
"A.  B.,  of,  &c.,  merchant;"  a  soHcitor  as  "  A.  B., 
of,  &c.,  soHcitor,"  or  ^'  A.  B.,  of,  &c.,  gentleman;  "  a 
barrister  as  "A.  B.,  of,  &c.,  esquire,  barrister-at- 
law  ;  "  an  oflScer  as  "  A.  B.,  of,  &c.,  esquire,  a  colonel 
in  her   Majesty's  army,"   or  ''A.   B.,   of,   &c.,  a 
lieutenant  in  her  Majesty's  navy;"    a  parson  as 
"  the  reverend  A.  B.,  of,  &c..  Clerk  in  Holy  Orders." 
A    peer  is  usually  described  by  his   Christian 
names,  with  a  prefix  suitable  to  his  rank,  and  fol- 
lowed by  his  title,  as  "  His  Grace  (or  *  The  Most 
Noble ')  Edward,  Duke  of  A. ; "  The  Most  Honour- 
able James  Edward,  Marquis  of  B.  ; "  "  The  Right 
Honourable  Henry,  Earl  of  D.  (or  Viscount  or  Baron 
D.) ;  "  but  a  description  of  a  peer  by  his  title  alone  is 
apparently  a  sufficient  description,  and  his  place  of 
residence  is  usually  omitted.     A  prelate  is  described 
as  "The  Most  (or  Eighty  Reverend  William,  Arch- 
bishop  (or  Bishop)  of  A. '    The  son  or  daughter  of  a 
peer  is  usually  described  as  "  John  D.,  Esquire  (or 
Emily  D.,  Spinster),  commonly  called,  &c.,"  giving  his 


126  t>UfiCHAS£  DSBDS. 

^^  or  her  title  by  courtesy  (g).  A  woman  Bhould  be  de- 
scribed as  "  A.  B.,  of,  &c.,  spinster ; "  "A  B.,  wife  of 
C.  B.,  of,  &c. ; "  or  as  ''  A.  B.,  of,  &c.,  widow  of  Q  B., 
late  of,  kc. ; "  or  simply  as  *'  A.  B.,  widow,"  though 
''wife"  is  a  good  name  of  purchase  without  a 
Christian  name :  Co.  Litt.  3  a.  In  describing  a 
woman  resident  with  her  parents,  parties  to  the  deed, 
her  address  is  frequently  omitted,  and  a  statement  of 
her  relationship  inserted  instead. 

It  is  sufficient  if  enough  be  expressed  to  afford 
reasonable  means  of  identifying  the  persons  referred 
to.  The  use  of  courtesy  titles,  to  designate  sons  or 
daughters  of  noblemen,  without  the  insertion  of 
their  strictly  legal  designation,  is  therefore  alW- 
able :  Co.  Litt.  3  a ;  Janes  v.  Whitbread,  1 1  C.  B. 
406.  So  a  name  of  reputation  of  a  party  different 
from  his  Christian  name  will  be  sufficient :  Bracton, 
188  b;  Bac.  Abr.  378  ;  Williams  v.  Bryant,  5  M. 
&  W.  447. 

It  appears  that  a  man  may  change  his  surname  from 
time  to  time,  but  not  his  Christian  name.  Never- 
theless, if  he  be  baptised  by  one  name  and  confirmed 
by  another,  he  may  purchase  by  the  latter  name : 
Co.  Litt.  3  a.  When  a  man  has  more  than  one 
Christian  name,  the  deed  will  not  be  invahd  if  only 
one  of  them  be  used  in  describing  him  :  Coke  v. 
Brummell,  2  Moo.  495.  Nor  will  a  mistake  in  a 
Christian  name  invalidate  a  deed  :  Co.  Litt.  3  a. 

A  bastard  may  take  by  his  name  of  reputation, 
provided  that  he  has,  by  time,  gained  such  a  designa- 
tion :  Co.  Litt.  3  b. 

Again,  td  cerium  est  quod  cerium  reddt  potest,  and 
therefore  a  conveyance  to  the  first  or  to  the  second 
son,  or  to  all  the  sons  of  J.  S.,  will  be  good :  Co. 
Litt.  3a;  or  "  all  the  creditors  of  A.  B.  : "  Gresty 
V.  Gibson,  L.  R.  1  Ex.  112 ;  Beeves  v.  Watts,  L.  R. 
1  Q.  B.  412  ;  McLaren  v.  Baxter,  L.  R.  2  C.  P.  559  ; 

(0)  As  to  titles  by  courtesy,  see  E,  v.  Bishop  of  Chater,  Carth. 
440.  As  to  the  term  "  esquire  "  and  "gentleman/'  see  Jacob  Law 
Dictionary  and  Wharton's  Law  Lex.,  sub  w.,  and  see  ante,  Vol.  I., 
p.  793,  note.  And  see  aa  to  describing  solicitors,  dro.,  as  gentlemen 
in  Bills  of  Sale,  ante,  Vol.  III.,  p.  812. 
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but  in  cases  of  this  latter  kind,  it  is  a  prudent  pre-      ^*^"' 
caution  to  moke  use  of  a  schedule,  and  to  make  all 
the  persons  who  propose  to  take  the  benefit  of  the 
deed  execute  in  the  schedule  :  cf.  Lay  v.  Mottram,  19 
C.  B.  N.  S.  479. 

A  corporation  should  be  described  by  its  official  Description 
title,  though  a  certain  laxity  is  herein  ailowable ;  it  I^q^^H^' 
having  been  held  that  it  is  sufficient  if  the  descrip- 
tion be  accurate  enough  to  be  unmistakable :  see 
ante,  p.  63,  note,  and  Vol.  III.,  p.  46.  A  Joint  Stock 
Company  will  be  sufficiently  described  by  its  tech- 
nical title  only,  without  any  reference  to  the  place  of 
ite  registered  office.  The  address  of  a  private  indi- 
vidua!  is  added  because  otherwise  it  would  in  num- 
berless instances  not  be  possible  to  identify  him ;  but 
in  the  case  of  public  companies  this  is  not  so.  The 
Companies  Acts  prevent  any  possibility  of  the  simul- 
taneous existence  of  two  companies  of  the  same 
name,  or  even  of  colourably  similar  names ;  and  the 
place  of  their  office  is  upon  record,  so  that  a  reference 
to  the  books  of  the  Registrar  of  Joint  Stock  Com- 
panies will  afford  means  of  identifying  the  companv. . 
The  registered  office  is,  however,  very  frequently 
stated  in  the  description  of  a  company,  and  may  be 
convenient  as  dispensing  with  the  necessity  of  such 
reference. 

When  a  number  of  persons,  who  traded  as  a  com- 
pany, were  described  in  a  deed  under  the  name  of 
the  company,  it  was  held  that  that  description  was 
sufficient,  and  that  there  was  no  need  for  them  to  be 
•  all  described  by  name  :  Maughan  v.  Sharpe,  34  L.  J. 
N.  S.,  C.  P.  19. 

It  was  formerly  not  uncommon  to  add  to  the  Deacnptjon 
description  of  the  parties  a  statement  of  the  capacities  ^  ^^^^ 
in  which  they  join  in  the  conveyance.     This,  how-  pwties 
ever,  is  not  often  necessary,  and  if  unnecessary  it  JJ^nyeyance. 
should  not  be  done.     The  only  occasions  when  it  is 
admissible   are   those   in  which  the    same   person 
appears  in  more  than  one  capacity.     If,  however,  the 
subsequent  parts  of  the  deed  explain  with  sufficient 
clearness  (as  they  ought  invariably  to  do)  what  their 
several  capacities  are,  the    statements  should  be 
omitted. 
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Sometimes,  however  (though  more  often  in  leases 
and  in  mortgages  than  in  purchase  deeds),  there  is 
added  to  the  name  and  description  of  the  party  a 
short  notice  to  the  effect  that  in  the  deed  the  party 
is  referred  to  by  some  specific  title  or  description,  as 
"lessor"  and  "lessee,"  "mortgagor"  and  "mort- 
gagee," "  vendor  "  and  "  purchaser."  This  course  is 
sometimes  advisable  in  order  to  save  space,  where 
one  or  more  of  the  parties  to  the  deed  consist  of  a 
number  of  individuals ;  and  is  also  adopted  with 
advantage  in  cases  where  a  large  number  of  transac- 
tions of  an  identical  nature  are  being  carried  through, 
as  is  the  case  with  building  societies  or  large  estates, 
by  means  of  printed  or  Hthographed  forms  of  con- 
veyance. Elaborate  "  Interpretation  Clauses  "  will 
seldom  be  required  in  purchase  deeds. 


Insertion  of 
recitals  a 
matter  of 
convenience. 


3.  The  Kecitals. 

As  to  the  Insertion  of  RecitalsJ] — The  recitals  con- 
tain the  narration  of  such  facts,  assurances^  and 
agreements  as  are  necessary  to  explain  the  grantor's 
title,  and  the  motive  and  reasons  upon  which  the 
deed  is  founded :  4  Cru.  Dig.  263. 

The  tendency  of  conveyancers  has,  for  a  long 
period,  been  in  the  direction  of  dispensing  with 
recitals  as  much  as  possible ;  but  the  multiform 
estates  and  interests  which  the  law  allows  owners  of 
property  to  create  renders  it  expedient  to  insert  them 
in  a  large  number  of  cases.  Where  an  absolute 
owner  conveys  all  the  property  comprised  in  a  set  of 
title  deeds  to  one  purchaser,  and  on  completion 
hands  over  the  whole  of  the  deeds  to  him,  recitals  in 
the  conveyance  seem  superfluous.  But  when  an 
owner  sells  a  portion  of  his  property  and  retains  the 
deeds,  or  where  property  is  vested  in  several  persons 
who  all  have  to  join  in  the  conveyance,  or  where 
trustees,  acting  under  powers,  are  concerned  in  the 
transaction,  it  will  generally  be  advisable  to  make 
use  of  recitals.  It  must,  however,  be  borne  in  mind 
that  the  insertion  of  recitals  is  in  no  case  a  matter  of 
necessity.     The  question  whether  they  shall  be  in- 
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serted  or  not  is  to  be  determined  simply  by  considera-      ^^**^' 
tions  of  convenience. 

KecitaJs  may  without  inconvenience  be  omitted  in  When  recitals 
many  cases  besides  that  of  a  conveyance  by  an  abso-  dlSensed 
lute  owner.  Thus  in  dealing  with  leaseholds,  the  with. 
original  lease  may,  if  desired,  be  referred  to  and 
identified  in  the  operative  part,  though  it  is  more 
usual  to  recite  the  lease,  giving  in  full  the  description 
of  the  property  as  therein  described.  In  a  convey- 
ance under  a  power,  it  may  be  quite  sufficient  to 
refer  to  the  power  in  immediate  connection  with  the 
words  of  conveyance  by  the  donee  of  the  power.  So 
also  in  the  conveyance  of  a  life  interest,  such  inte- 
rest is  sometimes  described  in  the  operative  part  by 
reference  to  the  settlement  or  will  creating  the  inte- 
rest. The  proper  use  of  this  method  is  to  be  ac- 
quired only  by  practice,  and  should  be  used  with 
caution,  as  it  is  sometimes  difficult  to  prevent  the 
result  from  being  cumbrous  and  not  easily  intelligible. 

Object  of  Recitals.^ — When  a  deed  contains  recitals  object  ot 
they  follow  at  once  upon  the  statement  of  the  parties  "^'^^ 
to  the  instrument.  The  object  of  using  recitals  is 
that  the  scope  and  aim  of  the. deed  may  be  explained 
sufficiently  to  account  for  the  joining  in  the  deed  of 
the  various  parties,  and  to  indicate  the  capacities  in 
which  they  execute  the  deed,  and  the  operation  they 
intend  to  effect.  They  have  been  compared  to  the 
preamble  of  an  Act  of  ParUament,  and  have  been  said 
to  be  a  key  to  that  which  follows  in  the  operative  part 
of  the  deed :  per  Mansfield y  C.  J.,  in  Moore  v.  Magrathy 
1  Cowp.  9  ;  see  also  Bailey  v.  Lloyd^  5  Russ.  330. 

Kecitals  are  sometimes  inserted  in  order  to  place 
upon  record  upon  the  title  facts  and  dates,  such  as 
births,  marriages,  deaths,  and  the  like,  so  that  they 
may  be  preserved  for  future  use,  and  that  the  state- 
meits  concerning  them  may,  by  efflux  of  time,  become 
legal  evidence  as  between  subsequent  vendors  and 
purchasers:  see  Vendor  and  Purchaser  Act,  1874, 
sect.  2,  and  ante^  Vol.  II.,  pp.  633, 677.  They  may  also 
sometimes  prove  useful,  as  creating  in  certain  cases 
estoppel  as  against  the  parties  to  the  deed  in  which 
they  are  contained ;  as  to  which  see  jpost,  p.  132. 

B. — VOL.    V.  K 
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^^^*^'  Though  inaxjcuracy  in  the  recitals  of  a  deed  will 

Effect  of         not  vitiate  a  deed  (see  WAhes  v.  Gasson,  Hob.  128), 
recitals.  ^j^^y  ^^^^  raisc  doubts  and  difficulties  in  its  construc- 

tion {h)  At  the  same  time  recitals  may,  if  clear  and 
unambiguous,  have  material  weight  in  the  interpre- 
tation of  doubtful  points  in  the  subsequent  parts  of 
the  deed,  and  very  frequently  have  been  held  either 
to  limit  or  extend  the  operative  part,  and  even  to 
estop  the  parties  to  the  deed  from  denying  the  state- 
ments  contained  in  them.  \^ 

Whether  In  considering  the  effect  of  recitals  in  controlling 

^troi  the      tbe  effect  of  the  operative  part  of  the  deed,  it  appears 

T^*d^^d  ^^  ^^*  *^®  ^®  ^  ^*  *^^  whole  deed  must  be  re- 
^  '  garded,  and  the  intention  of  the  parties  to  the  deed 
must  be  gathered  from  it ;  and  that  the  recitals  or 
the  words  of  the  operative  part  will  take  effect 
according  as  the  one  or  the  other  exhibits  a  clear 
statement  of  the  intention.  But  "  the  reciting  part 
of  a  deed  is  not  at  all  necessary  either  in  law  or  in 
equity.  It  may  be  of  use  to  explain  a  doubt  of  the 
intentions  and  meaning  of  the  parties ;  but  it  hath 
no  effect  in  operation : "  Bath  and  Montague^ s  Case,  3 
Ca.  in  Ch.  96,  101 ;  see  Pughly  v.  Sharpen  10  Bing. 
84  ;  BailetJ  v.  Lloyd,  5  Buss.  530 ;  Alexander  v. 
Croshiey  Li.  &  G.  145.  So  that  unless  there  be  some 
ambiguity  in  the  operative  part  of  the  deed,  recourse 
wUl  not  be  had  to  the  recitals. 

In  the  case  oiJenner  v.  Jenner,  L.  B.  1  Eq.  361, 
the  recitals  specified  as  the  subiect-matter  of  the 
deed  certain  estates  which  were  comprised  in  two 
recited  instruments,  the  operative  part  was  sufficiently 
wide  to  embrax^e  ailother  estate  not  included  in  eithelr 
of  those  instruments,  and  it  was  held  that  this  last- 
mentioned    estate    did  not  pass.      In   Com.    Dig. 


(A)  See  Preston,  1  Abs.  62,  where  that  able  writer  lays  it  down 
that ''  Whatever  errors  may  be  in  recitals,  and  in  whatever  degree 
they  may  perplex  the  evidence  in  point  of  deduction,  yet  a  sub- 
stantial independent  grant  of  parcels,  <fec.,  by  a  full  description  or 
by  certainties,  which  are  free  from  mistake,  will  not  be  impugned 
by  any  error  in  the  recitals."  But  in  his  note  to  Shep.  Touchst., 
p.  77,  n.,  64,  Mr.  Preston  calls  attention  to  the  necessity  for  accu- 
racy in  the  recitals  of  assignments  of  terms  of  years,  and  see  also 
Bac*  Abr.  GranU  (H.),  1. 


PURCHASE  DEEDS.  131 

Paroh  (A.),  19,  it  is  said  that  "a  recital  does  not  ^•^^'^ 
confine  subsequent  words  by  which  the  intent  appears 
more  large ; "  and  this  statement  of  the  law  seems 
to  be  readily  reconciled  with  the  case  of  Jenner  v. 
Jennevy  if  it  be  borne  in  mind  that  the  statement  is 
intended  to  apply  to  cases  in  which  the  intention  of 
the  parties  that  more  shall  pass  than  is  mentioned  in 
the  recitals  is  clear  and  unmistakable.  Compare  the 
case  of  Young  v.  Wallingford,  52  L.  J.  Ch.  590,  and 
the  remarks  of  Lord  St  Leonards  in  Alexander  v. 
Crosbie^  LI.  &  G.  145  (a  case  the  converse  of  Jenner 
V.  Jenner),  when  he  says,  "  If  there  are  two  parts  of 
-a  deed  inconsistent  with  each  other  I  must  sacrifice 
one;  but  can  I  have  any  doubt  in  sacrificing  the 
general  description  in  the  first  part  in  favour  of  that 
in  the  latter  part,  in  which  there  is  a  clear,  defined, 
and  expressed  intention."  See  also  Walsh  v.  Tre- 
vaniony  15  Q.  B.  733.  Another  statement  of  the  Clear  words 
rule  is  that  clear  words  in  the  operative  part  cannot  ^^St^^* 
be  affected  by  the  words  of  the  recital.  This  form  ^^!^  ^ 
of  expression  amounts  to  the  same  as  that  set  out  "^* 
Above,  as  the  intention  of  the  parties  is  presumably 
better  gathered  from  the  actual  grant  than  from  the 
less  formal  recitaL  Thus,  in  JRooke  v.  Lord  Kensing- 
toHf  2  K.  &  J.  753,  it  is  said  that  clear  words  of  con- 
veyance cannot  be  controlled  by  words  of  recital,  but 
that  general  words  are  not  within  the  description  of 
clear  words  of  conveyance  which  cannot  be  so  con- 
trolled. 

In  addition  to  the  cases  above  referred  to,  the  Cases  of 
following   cases  may  be  referred  to  as    affording  Xl^*re^ 
examples    of  words   of   conveyance   controlled  by  stnctedby 
recitals :    Haggett  v.    GileSj  2  Boll.  Abr.    Graunts  ^^^^' 
(P.  2),   491,   45;    Henn  v.   Hansen,   1    Sid.    141; 
Thorpe  V.   Thorpe ^  1  Ld.  Eaym,  235 ;    Morris  v. 
Wilfordy  2  Show.  47 ;  Moore  v.  Magrath,  1  Cowp.  9  ; 
Parkhurst  v.   Smith,  Willes  327  ;  Pearsall  v.  Sum- 
mersett,  4  Taunt.  593  ;  Payler  v.  Hom^rsham,  4  M. 
&  S.  432 ;  Ringer  v.  Cann,  3  M.  &  W.  343  ;  Solly  v. 
Forbes,  2  Br.  &  B.  38 ;  Lindo  v.  Lindo,  1  Beav.  496 ; 
Doe  d.  Meyrick  v.  Meyrick,  2  Cr.  &  J.  223 ;   Choi- 
mondeley  v.    Clinton,  2  J.  &  W.  1 ;  Hunt  v.  White^ 
27  L.  J.  Ch.  326  ;  Denison  v.  Holiday,  28  L.  J.  Ex. 
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25  ;  Hoph'nso7i  v.  Lusk,  12  W.  E.  392 ;  Gray  v. 
Uarl  ojLimerichy  2  De  G.  &  Sm,  370  ;  Childers  v. 
Eardley,  28  Beav.  648  ;  Barratt  v.  WyaU,  30  Beav. 
442 ;  lie  MichelVs  Trust,  9  Ch.  D.  5  ;  Danhj  v. 
Coutts  &  Co.,  29  Ch.  D.  500  :  He  de  JRos,  Hardwick  v, 
Wilmot,  31  Ch.  D.  81 ;  Ex  parte  Dawes,  17  Q.  B.  D. 
275  ;  and,  with  regard  to  releases  :  4  Cm.  Dig.  245. 

Instances  in  which,  on  the  other  hand,  the  opera- 
tive part  being  suflGiciently  clear,  the  recital  has  not 
been  allowed  to  have  the  effect  of  controlling  it,  may 
be  found  in  the  following  authorities  :  Inqelby  y. 
Smith,  10  Bing.  84 ;  Bird  v.  Lalce,  1  H.  &  M.  Ill  ; 
Willoughhy  v.  Middleton,  2  J.  &  H.  344  ;  Bamsdenv. 
Smith,  2  Drewry,  298  ;  Hammond  v.  Hammond,  19 
Beav.  29  ;  Campbell  v.  Bainhridge,  14  Beav.  222 ; 
Young  v.  Smith/L.  R.  1  Eq.  180  ;  Dawes  v.  Tredwell, 
18  Ch.  D.  354. 

In  a  case  in  which  it  was  recited  that  a 
covenant  to  levy  a  fine  was  to  be  entered  into,  but 
no  such  covenant  was  contained  in  the  deed,  it 
appearing  that  the  deed  purported  to  deal  with  pro- 
perty in  a  manner  which  was  impossible  in  thd 
absence  of  such  a  covenant,  it  was  held  that  the 
covenant  must  be  suppHed :  Holies  v.  Cai*r,  3 
Swanst.  638  ;  compare  also  the  cases  of  Trethewy  v. 
Ellesdon,  2  Vent.  141  ;  Langdon  v.  Goole,  3  Lev.  21 ; 
Lord  Say  and  Seal's  Case,  10  Mod.  40 ;  S.  C  in 
Dom.  Proc.  4  Bro.  P.  C.  73 ;  Spryve  v.  Topham,  3 
East,  115  ;  and  Dent  v.  Clayton,  10  Jur.  N.  S.  671. 

Recitals  may  also  control  the  covenants  subse- 
quently contained  in  the  deed,  as  in  the  case  of 
Barton  v.  Fitzgerald,  15  East,  530;  where  a  recital 
that  the  assignee  of  leaseholds  had  an  absolute  term, 
was  held  to  render  his  covenant  that  the  lease  was 
valid  and  subsisting,  an  unconditional  covenant. 

Estoppel  by  RecttalJ] — It  was  laid  down  by  Lord 
Coke  (Co.  Litt.  352,  b),  that  a  recital  doth  not 
conclude,  because  it  is  no  direct  affirmation ;  but 
it  now  appears  to  be  settled  law  that  a  recital 
may  contain  statements  so  specific  and  particular 
as  to  conclude  the  parties  to  the  deed  from 
averring  the  contrary :  Salter  v.  Kidley,  1  Show. 
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59  ;  Marchioness  of  Anncmdale  v.  Harins,  2  P.  Wms.  _  _^**^'  _ 
432;  Ford  v.  Gray,  1  Salk.  285;  Battershee  v. 
Farringdoriy  1  Swanst.  106 ;  Lanison  v.  Tremeere, 
1  A.  &  E.  792 ;  Bowman  v.  Taylor,  2  A.  «fc  E.  278  ; 
Doe  d.  Butcher  v.  Mu^grave,  1  M.  &  Gr.  625  ;  Gwyn 
V.  Neath  Canal  Co.,  L.  K.  3  Ex.  209.  In  order  to 
have  this  effect,  however,  the  statement  must  be 
<5lear  and  unambiguous:  Palmer  v.  Elans,  2  Ld. 
Raym.  1553.  Thus,  on  a  recital  that  the  grantor  is 
fieised  of  or  otherwise  well  entitled  to  the  land  in 
question,  no  estoppel,  so  far  as  regards  the  legal 
estate  in  the  land,  will  arise  :  Right  d.  Jeffreys  v. 
Bucknell,  2  B.  &  Ad.  278;  Heath  v.  Crealock,  L.  R. 
10  Ch.  22.  Again,  a  recital  will  bind  only  those 
who  are  parties  to  the  deed,  or  those  claiming  under 
them,  who  must  be  taken  to  have  entered  into  the 
contract  on  the  faith  of  the  statements  contained  in 
the  recital,  but  will  not  affect  the  right  of  third 
parties,  who  cannot  be  taken  to  have  so  contracted  : 
Stroughill  v.  Buck,  14  Q.  B.  781  ;  Beckett  v.  Brad- 
ley, 7  My.  &  Cr.  994 ;  Whitton  v.  Peacocic,  2  Bing. 
N,  C.  411  ;  Gaunt  v.  Wainman,  3  Bing.  N.  C.  69  ; 
Doe  d.  Mar  chant  v.  Ernngton,  6  Bing.  N.  C.  79  ; 
Taylor  v.  Needham,  2  Taunt.  278  ;  Pitt  v.  William^s, 
5  A.  &  U.  885  ;  Doe  d.  Gainsford  v.  Stone,  3  C.  B. 
176  (e').  Nor  will  a  recital  be  available  by  way  of 
estoppel  in  any  action  or  proceeding,  except  such  as 
are  directly  concerned  with  the  deed  containing  the 
recital :  Stroud  v.  Willis,  Cro.  Ehz.  362  ;  Carpenter 
V.  Bidler,  8  M.  &  W.  209  ;  Hill  v.  Manchester,  &c., 
Waterworks  Co.,  2  B.  &  Ad.  544  ;  Carter  v.  Carter,  3 
K.  &  J.  617.  A  recital  may  also  be  taken  to  be  the 
language  of  one  party  only  to  the  deed,  so  as  to 

(i)  In  Fairtitle  d.  Mytton  v.  Gilbert,  2  T.  R.  169,  Ashurst,  J.,  is  Trustees 
reported  to  have  said  that  "In  general  the  party  granting  is  for  public 
estopped  by  his  deed  to  say  he  has  no  interest ;  but  that  general  P«n>o«** 
principle  does  not  bind  trustees  not  acting  for  their  own  benefit, 
but  for  the  benefit  of  the  public."     That  dictum  was,  however, 
made  with  reference  to  trustees  acting  under  the  powers  of  an  Act 
•of  Parliament,  which  was  presumed  to  be  known  to  all  persons, 
and  with  which  the  matter  relied  on  as  an  estoppel  was  inconsis- 
tent.    But,  as  a  general  rule,  trustees  for  public  purposes  are 
l)ound  by  false  statements,  <&c.,  as  much  as  other  persons :  Doe  d. 
Levi  V.  Home,  7  Jur.  38. 
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estop  him,  while  it  will  not  estop  the  other  :  Doe  d. 
Rogers  v.  Brooks y  3  A.  &  E.  513;  though  recitals 
have,  as  a  general  rule,  been  held  to  be  mutual,  as 
amounting  partially  to  an  admission  on  the  part  of 
both  parties,  so  as  to  prevent  either  party  from 
pleading  matters  which  are  contrary  to  or  mcon- 
sistent  with  that  which  in  their  deed  they  have 
solemnly  asserted :  Bringloe  v.  Goodson,  5  Bing. 
N.  C.  740  ;  Shelley  v.  JVnght,  Willes,  9  ;  Young  y. 
Baincock,  7  C.  B.  310.  It  is  further  a  rule  of  law 
that  no  estoppel  arises  when  the  truth  appears  by 
the  same  deed  as  that  which  contains  the  statement 
relied  upon ;  but  there  seems  to  be  a  material  ex- 
ception to  this  rule  in  the  case  of  leases  ;  for  it  has 
been  held  that,  even  though  it  appears  on  the  face 
of  a  lease  that  the  lessor  has  no  legal  reversion,  the 
lessee  nevertheless  is  not  at  liberty  to  question  his 
right  to  distrain :  Darner  v.  Hastings,  1 2  Moo. 
34  ;  Pargeter  v.  Harris ,  7  Q.  B.  708  ;  Morton  v. 
Woods,  Li.  R.  4  Q.  B.  293.  When,  however,  a  re- 
cital contains  a  statement  which  was  a  mistake  on 
the  part  of  both  parties  to  the  deed,  no  estoppel 
arises :  Howe  v.  Huntingdon,Yei\xghaxi,  82;  He  Carters 
Trusts,  L.  R.  3  Eq.  495  ;  Brooke  v.  Haymes,  L.  R.  6 
Eq.  25 ;  Empson's  Case,  L.  R.  9  Eq.  597;  Ex  parte 
Morgan,  In  re  Simpson,  2  Ch.  D.  72.  Nor  will 
estoppel  be  worked  by  a  recital  containing  matter 
extraneous  to  the  actual  contract :  Kipp  v.  ]V^gett, 
10  C.  B.  35 ;  Doe  d.  Sheltm  v.  Shelton,  3  A.  &  E.  265; 
Gillett  V.  Abbott,  7  A.  &  E.  783. 

The  cases  have  applied  the  doctrine  of  estoppel 
to  assurances  of  all  kinds.     Thus  it  was  formerly 


(k)  See  further  as  to  estoppels,  Doe  v.  Bishop  of  Zlandaf,  2 
Bos.  &  P.  491 ;  Hume  v.  Barton,  1  Ridg.  P.  C.  247 ;  Jersey  v. 
Deane,  5  B.  &  Al.  569;  Gaunt  v.  Wamman,  3  Scott,  413;  Maffrath 
V.  Hardy,  6  Scott,  627 ;  Doe  v.  Skirrow,  2  Nev.  &  P.  123 ;  7  Ad. 
&E.  157  ;  Doe  y.  Erringtan,  3  Jur.  1126.  A  surrender  of  copy- 
holds does  not  estop  (see  1  Watk.  Cop.  210 ;  Taylor  t.  Philips,  1 
Yes.  sen.  230 ;  Goodtitle  v.  Morse,  3  T.  R  365) ;  but  a  copyholder 
is  estopped  by  his  admittance  from  disputing  the  title  of  the  lord 
who  admitted  him  :  Doe  d.  Nepean  v.  Budden,  5  B.  ds  Al.  626.  As 
to  the  conclusiveness  of  an  acknowledgment^  in  an  indenture,  of 
the  receipt  of  the  consideration  money,  vide  post,  p.  158. 
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held  that  contingent  interests  were  not  transferable  ^^^^^- 
by  deed ;  but  it  was  also  held  that  where  a  deed 
professed  to  convey  such  an  interest,  the  deed 
would,  immediately  upon  the  happening  of  the  con- 
tingency, become  operative  by  estoppel,  so  as  to  vest 
the  estate  in  the  grantee  :  Doe  v.  Oliver ^  10  C.  B. 
181. 

So  also  in  the  case  of  Bensley  v.  Burdon,  2  S.  Bensiey  v. 
&  S.  519,  the  grantor  recited  that  he  was  entitled  ^'"'*^- 
to  a  remainder  in  fee  expectant  upon  the  determina- 
tion  of  the  life  estate  of  his  father,  and  granted  an 
annuity  charged  on  such  remainder,  and  also  con- 
veyed the  remainder  upon  trust  for  sale ;  at  the 
time  of  this  transaction  the  grantor  had  no  estate 
whatever  in  the  lands  in  question,  but  it  was  held 
that  the  first  conveyance  operated  at  law  by  estoppel. 
Lord  St.  Leonards  says  of  this  case,  that  it  was 
"  upon  appeal  a.ffirmed,  but  the  principal  point  upon 
estoppel  has  since  been  properly  overruled,"  ap- 
parently referring  to  the  case  of  jRtght  d.  Jeffreys  v. 
Bucknell,  2  B.  &  Ad.  287 ;  and  the  same  learned  writer, 
in  another  place,  speaks  of  the  doctrine  of  Benslet/ 
V.  Burdon — ^that  a  lease  and  release  operated  by 
estoppel — as  "  an  obvious  error  : "  see  also  Lloyd  v. 
Lhud,  4  Dr.  &  W.  354. 

Bensley  v.  Burdon  was  decided  by  the  Vice-Chan-  ^^i^  v. 
cellor,  upon  the  general  ground  that  it  was  a  deed 
indented,  and  that  the  nature  of  the  conveyance, 
namely,  lease  and  release,  made  no  difference.  The 
Lord  Chancellor  confirmed  this  judgment :  Bensley 
V.  Burdon  J  8  L.  J.  Ch.  85  ;  but  put  it  on  this 
solely,  that  it  was  an  allegation  of  a  particular  fact, 
by  which  the  party  making  it  was  concluded.  That 
case,  therefore,  greatly  differed  from  the  case  of 
Right  d.  Jeffreys  v.  Budbiellf  2  B.  &  Ad.  278,  in  which 
there  was  no  certain  precise  averment  in  the  deed  of 
release  of  any  seisin  in  the  grantor,  but  a  recital 
only  that  he  was  legally  or  equitably  entitled.  It 
was  therefore  held  that  the  recital  did  not  operate 
by  way  of  estoppel. 

The  Court,  in  deciding  the  case  of  Right  d.  Jeffreys 
V.  Budcnell,  quoted  Littleton,  sect.  446,  as  laying 
down  that  '^  no  right  passes  by  a  release  but  the 
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^^^''  .  right  which  the  releasor  had  at  the  time  of  the  re- 
lease made.  For  if  there  be  father  and  son,  and  the 
father  be  disseised,  and  the  son  (living  the  father) 
releaseth  by  his  deed  to  the  disseisor,  all  the  right 
which  he  hath  or  may  have  in  the  same  tenements, 
without  clause  of  warranty,  &c.,  and  after  the  father 
dieth,  &c.,  the  son  may  lawfully  enter  upon  the  pos- 
session of  the  disseisor."  The  Court  quoted  also 
WiveVs  Case,  Hob.  45,  and  Perk.  sect.  65,  that 
where  a  son  and  heir  joins  in  a  grant  in  the  Hfetime 
of  his  father,  while  he  has  neither  possession  nor 
right  in  the  matter  granted,  the  grant  is  utterly 
void,  and  nothing  passes  ;  and  referred  to  the  Year 
Books,  49  Ed.  3,  14,  15  ;  45  Ass.  5  ;  46  Ass.  6 ; 
and  Brook's  construction  of  those  books  in  his  Abr. 
tit.  Estoppel,  pi.  146  ;  10  Vin.  Abr.  Estoppel  (m)  : 
see  Heath  v.  Crealock,  L.  B,.  10  Ch.  22;  compare 
the  admission  of  Mr.  Preston,  in  the  case  of  Doe  d. 
Lumley  v.  Earl  of  Scarborough,  3  A.  &  E.  2. 

In  the  case  of  Right  d.  Jeffreys  v.  Buckndl  there 
was  no  distinct  allegation  in  the  deed  that  the  grantor 
was  seised  ;  and  it  therefore  seems  to  be  quite  con- 
sistent with  previous  determinations,  which  only  went 
to  the  length  of  saying  that  a  fine,  indenture,  &c., 
estops  the  party  acknowledging  or  executing  it  from 
denying  what  he  therein  directly  or  impliedly  asserts 
to  be  true.  But  the  case  quoted  from  Littleton,  and 
the  cases  cited  by  the  Court,  seem  to  bear  upon  a 
different  point.  The  actual  effect  of  a  deed  at  the 
time  of  its  execution  is  of  course  a  question  of  law, 
and  the  law  holds  that  a  grantor  can  only  convey 
that  which  he  actually  has.  But  if  a  grantor  says 
in  distinct  tenns,  by  Us  deed,  that  he  Possesses  L 
estate  (though  in  4t  he  has  it  not).  L  kw  also 
says  that  if  at  any  subsequent  period  he  acquires 
that  estate,  he  shall  be  estopped  from  denying  that 
he  had  it  at  the  time  of  the  conveyance,  and  his 
deed  will  be  held  to  operate  accordingly.  But,  on 
the  other  hand,  if  he  has  such  a  right  or  such  an 
estate  as  will  satisfy  his  own  statement,  obviously 
there  is  no  estoppel.  Now  the  case  cited  from 
Littleton,  of  a  release  to  a  disseisor  by  the  heir  ap- 
parent of  the  disseisee  of  all  the  right  which  such 
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heir  had  or  might  have,  and  the  like  case  of  a  grant     ^•^^*^- 

by  an  expectant  heir  from  Perkins,  are  cases  in  which 

the  grantor  assumed  to  have  no  more  than  he  really 

had,  and  there  was  clearly  no  estoppel.     A  party  is 

estopped  by  his  deed,— not  from  disputing  that  he 

passed  what  he  assumed  to  pass,  for  the  enect  of  the 

deed  is  a  matter  for  the  law's  interpretation  solely : 

see  Doe  d.  Candler  v.  Ford,  3  A.  &  E.  649  ;  but  he 

is  estopped  from  afterwards  denying  that  he  had 

what  he  then  asserted  himself  to  have  :  see  Bowman 

V.  Taylor,  2  A.  &  E.  278  ;  followed  in  Boimnan  v. 

Bostron,  2  A.  &  E.  283  ;  Hume  v.  Barton,  1  Ridg.  P. 

C.  247  ;  Bees  d.  Chamberlain  v.  Lloyd,  Wightw.  123  ; 

see  also  Smith  v.  Baker,  I  Y.  &  C.  C.  C.  223.     But 

a  recital  may  be  contained  as  much  in  the  operative 

part  of  a  deed  as  in  any  other  part ;  and  therefore 

It  is  quite  consistent  with  what  wm  said  in  the 

above  judgment  (that  a  release  by  mere  force  of  the 

operative  words,  does  not  amount  to  an  estoppel),  to 

hold  that  a  conveyance  by  lease  and  release  without 

any  recital  at  all,  purporting  to  convey  an  estate 

which  the  grantor  has  not,  may  work  an  estoppel, 

and  this  was  the  meaning  of  Sir  /.  Leach,  in  the 

case  of  Bensley  v.  Burdon :  see  Newton  v.  Weeks, 

All.  76. 

The  observation  of  Littleton,  sect.  693,  with  re-  ^^*^PP^^ 
gard  to  the  eflfect  of  estoppel  by  indenture  to  prevent  dmipoiL^ 
remitter  (see  Hayne  v.  Malthy,  3  T.  R.  438),  may 
serve  to  explain  the  origin  of  the  notion,  that  a  deed 
cannot  work  an  estoppel  unless  it  be  indented. 
This,  of  course,  was  true  in  the  case  of  remitter, 
because  the  person  to  be  estopped  in  such  case  could 
not  be  party  to  the  deed  at  all  unless  it  were  an  in- 
denture. But  there  seems  to  be  no  ground  for  the 
opinion  that  a  deed-poll  cannot  operate  by  estoppel. 
The  rule  is  expressly  stated  to  be  otherwise  by  Lord 
Tenterden,  in  Right  v.  Bucknell ;  and  in  Lainson  v. 
TrcToeere,  2  A.  &  E.  792,  it  was  held  that  the  obligor 
of  a  bond  was  estopped  by  a  recital  in  the  bond. 
See  also  Stroud  v.  Willis,  Cro.  Eliz.  362  ;  Hosier  v. 
Searle,  2  Bos.  &  P.  299  ;  Bonner  v.  Wilkinson,  5 
B.  &  Al.  682. 

In  the  case  of  Carpenter  v.  Bulkr,  8  M.  &  W.  ^^J^^- 
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212,  the  law  as  to  estoppel  bj  recital  wa^  thus  laid 
Estoppel  by  dowH  bj  Parkcj  B. : — "  If  a  distinct  statement  of  a 
TOcitat  when  particular  fact  is  made  in  the  recital  of  a  bond  or 
^^  other  instrument,   and    a    contract  is  made   with 

reference  to  that  recital,  it  is  unquestionably  true 
that,  as  between  the  parties  to  that  instrument  and 
in  an  action  upon  it,  it  is  not  competent  for  the  party 
bound  to  deny  the  recital,  notwithstanding  what 
Lord  Coke  says  on  the  matter  of  recital  in  Co.  Latt. 
352  b :  and  a  recital  in  instruments  not  under  seal 
may  be  such  as  to  be  conclusive  to  the  same  extent.'' 
In  this  case,  which  was  an  action  of  trespass 
brought  to  try  the  titie  to  a  piece  of  land,  it  was 
held  that  a  recital  that  the  defendant  was  seised  in 
fee  of  certain  lands  described  by  reference  to  a  map, 
and,  by  such  description,  including  the  locus  in  quo, 
contained  in  a  deed  to  which  the  plaintiff  and  de- 
fendant were  parties,  but  which  deed  did  not  relate 
to  the  title  to  the  lands,  but  only  to  an  adit  which 
it  was  proposed  to  construct,  would  have  been  con- 
clusive only  in  an  action  arising  out  of  the  deed. 

Commenoe-  Contents  of  liec^ls.^ — In  cases  in  which  the  in- 

S2SaiL  "        troduction  of  recitals  is  considered  necessary,  it  is 
"^  sometimes  not  ejay  to  detormino  at  whai^int  of 

the  title  the  recitals  should  be  made  to  commence. 
It  was  formerly  considered  to  be  desirable,  in  re- 
citing the  title  of  the  conveying  party,  not  only  to 
show  what  estate  is  in  him,  but  also,  by  referring  to 
8ome  previous  instrument  in  which  may  be  found  a 
recital  carrying  the  title  back  another  step,  and 
pointing  out  the  sources  of  still  fiirther  information, 
to  provide  in  the  documents  of  title  themselves  a 
connected  chain  of  recitals,  or  history  of  the  titie. 
Having  regard  to  the  value  of  recitals  as  evidence 
under  statutory  or  special  conditions  of  sale,  it  may 
be  laid  down  as  a  general  rule  that  the  safest  course 
is  to  commence  the  recitals  with  a  deed  which  either 
satisfies,  or  will  by  lapse  of  time  come  to  satisfy,  the 
definition  of  a  good  root  of  title  (Z),  and  to  deduce 


(t)  See  anUf  YoL  I.,  sub  tit.  Abstbaots,  pp.  52,  56  et  seq. 
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the  title  strictly,  or  as  strictly  as  possible,  from  that  ^^^^*^- 
point  in  its  history  down  to  the  transaction  out  of 
which  the  conveyance  arises.  The  recitals  should 
at  all  events  be  carried  sufficiently  far  back  to  ex- 
plain fully  what  are  the  estates  and  interests  of  those 
who  are  dealing  with  the  property,  and.  how  they 
arose. 

It  is  important  in  framing  recitals  (m)  to  bear  in  what  shopid 
mind  that  nothing  should  be  mentioned  or  referred  reciua^"* 
to  in  them  which  is  not  absolutely  necessary  for  the 
proper  elucidation  of  the  subsequent  parts  of  the 
deed,  and  which  has  not  a   clear  bearing  in  this 
respect.     There  are  certain  recognised  rules  in  this 
connection,  the  observance  of  which  may  prevent 
unnecessary,  and  therefore   improper  matter  from 
being  included  in  recitals.     The  first  rule  is  that  the  ^'^^^^  *"' 
recitals  should  contain  nothing  but  statements  of  should  state 
facts,  assurances,  and  agreements  (4  Cm.  Dig.  263),  fjj^^*^^ 
and  that  anything  savouring  of  an  inference  from 
the  facts  should  be  avoided.     Thus,  in  reciting  a 
title  by  descent,  it  is  not  good  conveyancing  to  state 
that  B.  is  the  heir  of  A.     The  recitals  should  state 
all  that  is  necessary  to  prove  the  heirship  of  B.,  and 
the  fact  that  the  title  is  traced  through  him  will  be 
sufficient  to  show  that  the  conveyancer  regarded  him 
as  the  heir.     If  it  be  recited  that  he  was  the  heir  of 
A.,   either  the   recital  is    correct,   in  which   case 


(m)  It  was  formerly  the  custom  in  mentioning  dates  of  deeds  or 
deaths,  or  other  occurrences,  iu  recitals  to  refer  to  them  as  bearing 
date  "  on  or  about ''  such  and  such  a  date.  The  practice  appears 
to  have  been  adopted  on  the  analogy  of  the  rules  of  pleading ;  for, 
in  pleading  a  deed  a  mistake  in  the  averment  of  its  date  would 
hare  been  fatal,  and  by  using  the  phrase,  ''on  or  about,''  the 
materiality  of  the  date  was  tedken  away,  and  an  averment  of  the 
true  date  was  let  in.  In  addition,  a  misrecital,  as  regards  date, 
may  have  serious  consequences.  Thus,  a  lease  bearing  date  the 
Ist  of  March  may,  in  an  assignment,  be  recited  as  bearing  date 
the  2nd  of  March,  and  then  there  would  be  an  assignment  of  all 
the  lands  which  were  demised  by  the  "  hereinbefore  recited  inden- 
ture of  lease.''  Now,  as  there  is  not  any  such  indenture  of  lease, 
there  is,  in  point  of  law,  no  valid  assignment ;  for,  as  the  date  iu 
the  recital  is  the  essential  part  of  the  descriptive  terms  used  in 
the  assignment,  the  assignment  itself  fails  of  effect  No  doubt, 
however,  the  courts  would  relieve  against  a  mistake  of  this  kind : 
an  opinion  which  is  expressed  by  most  of  the  books. 


140 

Beoitali. 


Second  nilo:- 
Nof^ative 
i^ecitals 
should  be 
avoided. 


Tbinl  rak 
shv^uM  be 


PURCHASE  DEEDS. 

nothing  is  gained,  or  it  is  inaccurate,  and  therefore 
mischievous.  The  one  exception  is  that  it  may 
sometimes  be  thought  advisable  that  the  seisin  of 
the  grantor  should  be  recited  :  see  Bolton  v.  London 
School  Board,  7  Ch.  D.  766,^05^,  p.  142.  Generally 
speaking,  however,  either  an  inference  of  law  is 
obvious,  in  which  case  the  recital  is  unnecessary, 
and  •  therefore  mere  surplusage,  or  it  is  not  obvious, 
and  then  the  draftsman  seems  to  be  usurping  the 
functions  of  the  judge. 

The  second  general  rule  is  that  negative  recitals 
should  be  avoided.  All  material  facts  should  be  set 
forth,  and  it  should  be  left  to  inference  that  what  is 
not  stated  either  did  not  happen,  or  was  not 
material.  Custom  has,  however,  set  up  an  excep- 
tion to  this  rule  in  the  case  of  matters,  on  the  non- 
occurrence  of  which  the  title  depends.  Thus,  if 
there  be  a  gift  over  in  default  of  issue  of  the 
marriage,  it  is  very  usual  to  recite  that  there  was  no 
issue,  or  if  there  be  a  gift  over  in  default  of  appoint- 
ment, the  statement  that  no  appointment  was  made  is 
considered  admissible.  So  also  it  is  an  almost 
universal  practice  to  recite  that  a  testator  died  with- 
out altering  or  revoking  his  will.  In  all  such  cases 
the  recital  might  safely  and  properly  be  omitted. 
The  previous  recital  of  the  settlement  or  will  in 
both  the  cases  first  instanced  must  show  the  fact 
that  the  property  would  go  in  a  certain  way  in 
default  of  issue  or,  as  the  case  might  be,  of  appoint- 
ment ;  and  it  might  quite  legitimately  be  left  to 
inference  that  if  the  devolution  of  the  title  be  shown 
in  a  manner  consistent  with  such  default,  the  default 
happened  And  inasmuch  as  if  a  will  has  been 
revoked  or  altered,  it  would  be  the  clear  duty  of  the 
draftsman  either  to  omit  all  reference  to  the  will,  or 
to  state  the  alteration,  the  statement  negativing 
revocation  or  alteration  is  not  to  be  reconciled  with 
sound  principles  of  conveyancing.  These  exceptions, 
however,  appear  to  have  become  established  by 
usage. 

The  third  general  rule  is  that  nothing  should  be 
stated  in  the  recitals  which  is  not  relevant  to  the 
intended  operation  of  the  deed  having  r^aid  to  the 
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subject-matter  on  which  it  is  intended  to  operate.  ^^^**^- 
It  may  be  useful  to  indicate  by  a  few  examples  what 
facts  and  statements  are  to  be  omitted  in  obedience 
to  the  rule  that  nothing  irrelevant  is  to  appear  in 
the  recitals.  Executors  have,  in  general,  no  powers 
over  real  estate  passing  under  a  will ;  it  is  therefore, 
as  a  rule,  improper,  in  reciting  a  will  of  real  estate, 
to  refer  to  the  appointment  of  executors ;  nor  is  it 
strictly  necessary  to  state  the  date  and  place  of 
probate,  though  these  details  may  reasonably  be- 
added,  as  they  may  give  valuable  clues  in  future  : 
Weddall  v.  Nixon^  17  Beav.  160.  In  reciting  limi- 
tations in  a  settlement  or  will,  only  so  much  should 
be  set  out  as  is  necessary  for  the  purposes  of  the 
deed.  Thus,  if  the  deed  be  a  deahng  by  the  tenant 
for  hfe  only,  e.g.j  a  sale  of  the  Ufe  estate,  or  of  the 
fee  simple  under  the  provisions  of  the  Settled  Land 
Act,  1882,  the  recital  will  go  no  further  than  is 
sufficient  to  show  the  creation  of  the  estate  of  the 
tenant  for  life.  If,  however,  the  tenant  for  life  and 
the  tenant  in  tail  join  in  the  deed  in  such  a  way  as 
to  render  the  recital  of  their  estates  necessary,  the 
limitations  of  the  settlement  will  be  set  out  down  to 
the  end  of  the  creation  of  the  estate  tail.  In  re- 
citing powers  in  a  settlement  or  will,  or  other 
instrument  which  are  being  exercised,  only  so  much 
should  be  stated  as  is  sufficient  to  show  authority 
for  the  transaction  in  question.  Thus,  in  reciting  a 
power  of  sale  and  exchange,  if  the  deed  be  a  con- 
veyance on  sale,  the  recital  will  only  set  out  so  much 
of  the  power  as  relates  to  seUing,  while  if  the 
trustees  are  effecting  an  exchange,  the  references  to 
selling  will  be  omitted,  and  the  power  to  exchange 
with  its  ancillary  clauses  will  be  set  out.  The  rule  is 
even  carried  further ;  for  if  trustees  are  seUing  under 
a  power  of  sale,  all  references  to  survivors  and  their 
representatives  and  assigns  will  be  omitted  if  all  the 
original  trustees  are  joining  in  the  deed ;  while  the 
references  in  the  power  to  survivors  and  so  forth, 
will  be  inserted  in  the  recital  according  as  the  power 
is  being  exercised  by  surviving  trustees,  or  by  sur- 
viving and  new  trustees,  or  by  the  representatives 
of  trustees,  or  by  their  assigns.     It  is  at  the  present 
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day  unusual  to  mention  plax^es  of  birth,  baptism,  or 
marriage ;  but  so  much  trouble  in  future  searches 
might  be  saved  by  referring  to  these  details,  that  it 
may  be  questioned  whether  the  abandonment  of  the 
former  practice  of  so  doing  is  altogether  advan- 
tageous. 

Formerly,  in  conditions  of  sale,  it  was  usual  to 
insert  provisions  that  recitals  contained  in  deeds 
dated  a  specified  number  of  years  or  more  prior  to 
the  day  of  sale,  should  be  taken  as  sufficient  evi- 
dence of  the  matters  therein  stated.  The  wording 
of  th.e  conditions  varied  according  to  circumstances, 
and  would  often  be  made  to  cover  not  only  state- 
ments of  facts  and  of  the  contents  of  documents,  but 
also  statements  or  even  inferences  of  law.  By  the 
operations  of  the  Vendor  and  Purchaser  Act,  1874 
(37  &  38  Vict.  c.  78,  sect.  2)  (n),  there  is  implied  in 
every  open  contract  for  sale  of  land  a  limited  con- 
dition of  this  nature,  as  between  the  vendor  and 
purchaser,  viz.,  that  recitals,  statements,  and  descrip- 
tions of  facts,  matters,  and  parties  contained  m 
deeds  and  other  documents  twenty  years  old  at  the 
date  of  the  contract,  shall,  unless  and  except  so  far 
as  they  are  proved  to  be  inaccurate,  be  taken  to  be 
sufficient  evidence  of  the  truth  of  such  facts,  matters, 
and  descriptions.  In  Bolton  v.  London  School 
Board,  7  Ch.  D.  766,  it  was  held  by  MalinSy  V.-C, 
that  the  purchaser  was  bound  to  be  satisfied  with  a 
recital  of  seisin  in  the  deed  with  which  the  abstract 
began,  and  which  was  dated  more  than  twenty  years 
before  the  date  of  the  contract.  The  decision  has 
been  much  questioned,  on  the  grounds  that  the 
result  of  it  would  practically  exclude  the  purchaser 
from  requiring  the  abstract  to  be  carried  back  over 
the  statutory  (o)  period,  and  also  that  the  statement 


(«)  See  the  section  set  out  at  length,  ante,  Vol.  II.,  sub  tit. 
CJoNDiTioKS  OF  Sale,  p.  633. 

(o)  That  is  forty  years,  or,  under  certain  circumstances,  sixty 
years :  see  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict,  c.  78, 
s.  1),  and  ante,  VoL  I.,  sub  tit.  Abstracts,  pp.  52  et  seq.  The 
earlier  documents  of  title  might  show  that  the  recital  of  seisin  was 
inaccurate.  It  would  seem,  however,  that  the  truer  view  of  the 
effect  of  sect.  2  of  the  Vendor  and  Purchaser  Act,  1874,  is  that  it 
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that  a  man  is  seised  in  fee  is  not  a  statement  of  fact,  **^**^ 
but  a  statement  of  law.  It  has  indeed  been  held  in 
-eases  such  as  Bensley  v.  Burdon^  and  the  like  (see 
antej  p.  135),  that  statements  of  a  similar  nature  are 
to  be  treated  as  statements  of  fact,  but  it  is  submitted 
that  there  is  a  distinction  between  a  case  when  a 
vendor  is  to  be  held  to  a  statement  of  law  made  by 
himself,  and  founded  upon  his  own  title,  and  a  case 
where  a  stranger  to  the  deed  is  to  be  held  bound  by 
B»  statement  so  made.  In  consequence  of  the  deci- 
sion in  Boltoii  V.  L(mdon  School  Boardy  it  has 
become  very  usual  in  practice  to  insert  in  con- 
veyances of  land  a  recital  that  the  vendor  is  seised 
in  fee  simple,  with  the  view  of  rendering  the  con- 
veyance, after  twenty  years  from  its  execution,  a 
sufficient  root  of  title  under  an  open  contract. 

Having  regard  to  sect.  2  of  the  Vendor  and 
Purchaser  Act,  1874,  recitals  may  clearly  be  of 
considerable  service,  and  may  properly  be  employed 
for  the  express  purpose  of  placmg  upon  record  facts 
and  matters  with  a  view  to  their  becoming,  by 
lapse  of  time,  available  as  evidence  on  future  sales. 
For  instance,  should  a  case  such  as  Fort  v.  Clark,  1 
Kuss.  601  (in  which  the  recitals  contained  state- 
ments as  to  pedigree),  arise,  it  would  doubtless  now 
be  held  that  the  recitals  were  sufficient  evidence. 
Or  again,  recitals  may  indirectly  prove  important  as 
evidence,  as  in  Forsyth  v.  Bristowe,  8  Exch.  176, 
where  a  recital  in  a  conveyance  of  an  equity  of 
redemption,  that  all  interest  in  the  mortgage  debt 
had  been  paid  up  to  that  date,  was  held  to  be  suffi- 
cient to  take  the  case  out  of  the  Statute  of  Limi- 
tations. 

Order  of  Recitals.'] — It  is  well  established  that  Order  of 
the  proper  order  of  recitals  is  that  of  time.     Every  "^*^** 


does  not  come  into  operation  until  the  primary  condition  of  a 
proper  abstract  having  been  delivered  by  the  vendor  has  been 
complied  with.  Analogous  points  raised  under  the  Conveyancing 
Act,  1881,  sect  3  (6),  were  so  decided  by  the  Court  of  Appeal  in 
Re  Johtuon  and  Tustin,  30  Ch.  D.  42;  see  also  JRe  Moody  and 
TaUi  Contract,  30  Ch.  D.  344. 
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^^^**^'  fact  and  deed  should  be  recited  in  the  order  of  their 
respective  dates.  There  is  one  exception  to  this 
rule,  in  the  case  of  a  will,  which  is  generally  recited 
immediately  before  the  death  of  the  testator,  and 
not  according  to  the  date  of  signature.  This  excep- 
tion is,  however,  apparent  rather  than  real ;  for 
since  the  Wills  Act  (1  Vict.  c.  26,  sect.  24),  all  wills, 
with  reference  to  the  real  estate  and  personal  estate 
comprised  in  them,  speak  from  the  date  of  the 
testator's  death,  unless  a  contrary  intention  appear 
thereby.  This  being  so,  no  confusion  arises  from 
placing  the  recital  of  the  will  at  the  date  at  which  it 
becomes  operative.  Formerly  wills  spoke,  as  to 
realty,  from  the  date  at  which  they  were  made,  and 
confusion  might  be  occasioned  by  reciting  them 
otherwise  than  in  the  order  according  to  date.  If  a 
will  dated  before,  and  not  repubhshed  after  the 
Wills  Act,  should  have  to  be  recited,  it  would  still 
be  proper  to  recite  it  in  the  place  indicated  by  its 
date ;  but  such  a  contingency  is  not  now  likely  to 
occur. 
Reciting  two        The  rulc  abovo  referred  to  is  sufficient  to  guide 

^ '*  "   the  conveyancer  in  dealing  with  simple  cases.     But 

where  there  are  two  or  more  distinct  titles  to  be  re- 
cited, as  in  the  case  of  a  sale  of  property  originally 
derived  from  various  sources,  or  in  the  case  of  a  sale  by 
several  co-owners,  or  in  tracing  the  devolution  of  the 
legal  and  of  the  equitable  estate,  it  may  be  diflBcult  to 
decide  in  what  order  to  place  the  recitals.  Even  in 
such  cases  the  safest  general  rule  seems  to  be  to 
adhere  strictly  to  order  of  date.  It  may,  however, 
sometimes  be  convenient  to  treat  each  title  quite 
separately,  and  to  take  one  of  them  and  recite  all 
that  there  is  to  be  recited  with  respect  to  it,  in  order 
of  time,  down  to  the  point  where  the  titles  unite,  and 
then  to  break  off  and  take  up  the  other  title  from  its 
commencement,  and  bring  it  in  the  same  way  down 
to  the  point  of  union,  and  then  taking  up  the  com- 
bined title  to  carry  it  to  its  conclusion  in  due  sequence. 
Practice  alone  will  teach  the  best  means  of  dealing 
with  cases  of  compUcation.  In  deciding  upon  the 
order  of  recitals,  as  upon  the  previous  question 
whether  there  are  to  be  any  recitals  used  or  not,  the 
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conveyancer  should  keep  steadily  before  him  the  con-     ^•^^*^' 
sideration  that  he  has  to  frame  his  deed  in  such  a 
manner  as  will  make  it  mosi  clear  and  intelligible  to 
those  who  will  in  the  future  have  to  refer  to  it. 

Different  hinds  of  Becitals.^ — Recitals  are  usually  Narratire, 
said  to  be  of  two  kinds,  narrative  and  introductory ;  ^^^^l' 
and  narrative  recitals  may  be  further  subdivided  into  introductory 
general  and  particular  recitals.     Narrative  recitals  ^^^^^ 
are  those  which  recount  the  facts  and  instruments 
through  which  the  title  is  deduced.    General  recitals 
are  never  used  except  at  the  beginning  of  a  chain  of 
narrative  recitals,  and  are  so  called  because  they  recite 
only  the  general  tenour  and  effect  of  the  recited  instru- 
ment ;  all  the  subsequent  narrative  recitals  will  be 
particular,  and  are  distinguished  from  the  general 
recitals  in  that  they  not  only  state  the  effect  of  the 
deed,  but  also  recount  the  means  whereby  the  effect 
of  the  deed  is  produced.     The  introductory  recitals 
are  those  which  connect  the  account  of  the  title 
given  by  the  general  and  particular  recitals,  with 
the  operative  parts  of  the  deed. 

In  beginning  the  account  of  the  title  it  is  usual  General 
to  recite  that  by  the  deed  selected  as  the  starting  "^ 
point  the  property  was  assured  or  limited  to  the 
purchaser  under  it,  or  in  a  certain  manner,  without 
defining  the  mode  in  which  the  assurance  was  effected 
or  by  whom.  This  is  considered  sufficient  for  the 
purpose,  and  there  seems  no  reason  to  alter  a  rule 
so  well  established.  There  are,  however,  three  ex- 
ceptions to  the  rule.  First,  a  will  is  always  recited 
formally,  mainly  because  nothing  can  be  gained  by 
reciting  it  shortly,  and  much  may  be  lost,  owing  to 
the  difference  between  the  effect  of  a  general  and  a 
specific  gift.  Secondly,  where  the  series  of  deeds 
be^ns  with  a  mortgage,  the  mortgage  is  always 
recited  particularly,  so  as  to  shew  both  the  amount  for 
which  the  deed  was  a  security,  and  the  person  in 
whom  the  equity  of  redemption  was  then  vested ; 
for  whatever  be  the  nature  of  the  instrument  which 
is  in  process  of  being  drawn,  if  its  recitals  include  a 
mortgage  these  details  will  be  necessary  to  its  proper 
comprehension.  Thirdly,  in  assignment  of  leaseholds 

B. — ^VOL.  V.  L 
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RecitaiB.  jf  ^j^^  consent  of  the  lessor  be  required  to  the  assign- 
ment, or  if  it  be  advisable,  for  any  other  reason,  to 
shew  who  is  the  lessor,  the  lease  will  be  recited 
particularly  and  not  generally.  Where  there  are  two 
or  more  titles  to  be  recited  in  the  deed,  each  of  them 
should  begin  with  a  general  recital.  This  may  be 
useful  to  those  through  whose  hands  the  deed  has  sub- 
sequently to  pass,  as  the  occurrence  of  a  general  recital 
will  of  itself  indicate  the  beorinning  of  another  title. 

In  the  subsequent  narrative  recitals  the  deeds  will 
be  stated  formally.  For  the  general  recital  having 
stated  that  the  property  was  vested  in  I.  S.,  it  must 
be  shewn  what  I.  S.  did  with  it;  and  accordingly 
the  next  recital  will  be  to  the  effect  that  I.  S.  mort- 
gaged or  sold  the  property  to  a  mortgagee  or  pur- 
chaser, or  as  the  case  may  be.  In  particmar  recitals 
it  is  therefore  stated  that  the  said  I.  S.  appointed 
or  granted  the  property  to  the  appointee  or  grantee, 
or  to  such  and  such  uses. 

Two  important  rules  with  regard  to  framing  re- 
citals may  be  referred  to  here.  First,  in  recitinj 
deeds  the  draftsman  should  make  up  his  mint 
whether  he  will  recite  a  deed  or  certain  parts  of  it 
verhatirriy  or  only  give  the  effect  of  its  provisions ; 
whichever  course  be  selected  he  should  not,  in  re- 
citing the  same  part  of  the  deed,  employ  both 
methods.  He  may  properly  give  the  effect  of  some 
portion  of  the  deed,  and  a  verbatim  statement  of 
others;  but  no  portion  of  a  deed  should  be  given 
partly  in  paraphrase  and  partly  in  eisdem  verbis  (o). 

Secondly,  the  practice  should  be  avoided  of  insert- 
ing recitals  within  recitals.  Every  fact  and  instru- 
ment should  be  independently  stated  according  to 
its  order  of  date,  and  not  as  having  been  recited  in 
a  recited  instrument.  Otherwise  it  will  be  impossible 
to  present  an  intelligible  view  of  the  chronological 
order,  bearing  and  operation  of  the  facts  and  events 
stated. 
Mi^]e  of  Deeds  must  be  so  recited  as  to  afford  full  means 

reciting  deeds. 

(o)  Instruments  containing  powers  intended  to  be  exercised,  or 
provisions  of  a  special  and  unusual  character  should  generally  be 
recited  verbatim :  see  notes  to  the  following  Precedents. 


Rules  to  bo 
observed  in 
fminitig 
narrative 
recitals. 
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for  identifying  them,  and  to  give  clear  and  complete  ^^•^^^^ 
information,  so  far  as  is  necessary  for  the  purpose  in 
hand,  of  their  contents  and  effect.  Deeds  are  usually 
identified  by  their  dates  and  the  names  of  the  parties ; 
and  it  is  considered  sufficient  to  set  out  the  names  of 
the  parties,  omitting  their  descriptions.  If  a  party 
to  the  recited  deed  has  subsequently  to  its  date 
•changed  his  name  or  title,  he  will  be  described  in  com- 
mencing the  recital  by  both  names  or  titles,  and  sub- 
sequently only  the  last  name  or  title  adopted  by  him 
will  be  used.  Thus  in  reciting  a  marriage  settlement 
the  wife  will  be  referred  to  as  "  C.  B.  the  wife  of 
A.  B.  then  C.  D.  spinster;"  and  afterwards  only  as 
C  B.  Or  where  a  person  has  been  raised  to  a  peer- 
age, he  will  in  the  recital  of  a  deed  executed  by  him 
prior  to  his  elevation,  be  described  as  "  The  Marquis 
of  X.  then  I.  S.,"  and  in  subsequent  recitals  his  title 
may  alone  be  used,  "the  said  Lord  X."  Each  deed 
is  very  often  described  by  the  technical  designation 
appropriate  to  it.  Thus  a  mortgage  may  be  de- 
scribed as  "an  Indenture  of  mortgage,  dated,  &c.," 
while  a  marriage  settlement  may  be  described  as 
"an  Indenture,  dated,  &c.,  and  made  between,  &c. 
{being  the  settlement  made  in  consideration  of  the 
marriage  afterwards  solemnised  between  the  said 
A.  B.  and  C.  B.)."  The  plan  is  useful,  as  it  assists 
those  who  have  to  peruse  the  deed  afterwards,  but 
must  be  done  with  accuracy.  It  is  also  usual  to  imioi-aed 
mention  in  the  recital  of  an  indorsed  dfeed  that  it  is  au&'xS^ 
80  indorsed,  and  to  specify  the  deed  upon  which  it  decdn. 
is  indorsed ;  and  it  will  be  convenient  in  reciting  a 
supplemental  or  annexed  deed,  to  describe  it  as  being 
supplemental  or  annexed,  and  to  indicate  which  is 
the  principal  deed.  This  precaution  will  in  some 
instances  be  necessary,  as  the  effect  of  some  supple- 
mental and  annexed  deeds  will  depend  materially  on 
the  nature  and  terms  of  the  principal  deed,  and  it  will 
be  essential  that  the  recitals  should  clearly  indicate 
the  principal  deed. 

In  reciting  conveyances  by  way  of  sale  no  mention  Consiacration 
is  made  of  the  consideration.     In  reciting  mortgages  b^recrtod? 
this  is  always  done,  as  the  repayment  of  or  other 
dealing  with  the  mortgage  money  must  of  necessity 

h  2 
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occupy  the  attention  of  the  draftsman  sooner  or  later 
in  the  course  of  his  draft. 

In  reciting  a  general  devise  of  real  estate  there  is 
no  occasion  to  introduce  it  with  a  statement  of  the 
seisin  of  the  testator,  unless  the  will  was  made  before 
the  Wills  Act ;  in  other  cases^  the  testator's  seisin 
should  be  stated  in  the  recital  of  his  death. 

There  is  an  exception  of  some  importance  to  the 
rule  already  referred  to  (p),  that  when  once  the 
recitals  are  begun  they  should  be  continued  without 
break  down  to  the  date  of  the  transaction  in  hand. 
In  reciting  the  title  to  leaseholds  it  is  customary, 
when  the  original  lease  is  recited,  to  refer  to  the 
subse(juent  title  without  detail  under  the  description 
of  "  divers  mesne  assignments  and  acts  in  the  law/' 
or  some  similar  and  appropriate  phrase. 

Introductory  recitals  may  generally  be  dispensed 
with,  except  where  a  deed  contains  narrative  recitals. 
The  introductory  recitals  explain  the  immediate 
motive  and  intention  of  the  parties  in  whom  the  pre- 
ceding recitals  have  shewn  the  property  to  be  vested. 
In  conveyances  on  sales  the  introductory  recitals  are 
usually  a  statement  of  the  agreements  between  the 
parties  as  to  the  transaction,  and  matters  incident 
thereto.  The  statement  should  be  in  general  terms, 
and  should  not  specifically  refer  in  any  way  to  any 
contract  or  agreement  in  writing  or  otherwise ;  nor 
(except  in  very  special  cases,  and  in  sales  under  the 
direction  of  the  Court)  should  it  be  stated  that  the 
property  was  sold  by  auction,  or  under  any  special 
conditions.  If  any  reference  be  made  to  a  preceding 
contract,  or  to  conditions  of  sale  or  other  similar 
instrument,  the  document  so  referred  to  becomes 
part  of  the  title,  and  is  liable  to  be  called  for  on  any 
future  sale.  In  some  instances  where  there  is  no 
power  to  sell  except  by  auction,  it  is  necessary  to 
explain  that  the  requirements  of  the  power  have 
been  satisfied;  but  even  then  all  reference  to  the 
particulars  and  conditions  should,  for  the  reason 
given  above,  be  avoided.  The  description  of  the 
property  to  be  conveyed  should  also  be  given  in  the 


(p)  AnUf  p.  138. 
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recital  in  general  terms,  such  as  "the  hereditaments  _^!??!**^*-_ 
hereinafter  described  and  hereby  conveyed,"  as  other- 
wise, in  case  of  any  discrepancy  between  the  recital 
and  the  description  of  the  "  parcels,"  the  effect  of 
the  operative  part  might  be  held  to  be  limited  or 
controlled  by  the  recital :  see  awfe,  p.  130. 

If  timber  or  fixtures  or  other  matters  which  pass  Timber, 
with  the  freehold  be  taken  at  a  valuation,  they  will  jeposft^c. 
not  be  referred  to  (except  in  cases  where  the  fact 
that  the  sale  has  been  by  auction  is  recited),  and  the 
sale  and  purchase  will  be  represented  as  having  been 
at  an  entire  price. 

Custom  has  sanctioned  a  distinction  in  the  mode  Recitals  of 
of  framing  a  recital  of  a  sale  and  purchase,  to  which  f^/^®"^ 
attention  should  be  drawn.     Where  both  parties  to  purchase, 
the  transaction  are  sui  jurisj  and  able  to  deal  with 
one  another  directly,  or  if  both  are  exercising  powers 
or  trusts,  it  is  immaterial  whether  the  transaction 
be  described  as  a  sale  or  as  a  purchase.     Where  one 
party  is  acting  under  a  power  or  a  trust,  the  transac- 
tion will  be  recited  as  a  sale  or  a  purchase,  according 
as  his  power  or  trust  is  to  sell  or  purchase. 

Where  under  sect.  53  of  the  Conveyancing  and  Supplemental 
Law  of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  ^«*^«'^- 
a  deed  is  intended  to  be  supplemental  to  a  principal 
deed,  or  is  directed  to  be  read  as  an  annex  thereto, 
the  names  of  the  parties  will  be  followed  by  a  recital 
or  statement  defining  the  relation  of  the  secondary 
and  principal  indentures,  and  setting  forth  that  the 
indenture  in  question  is  supplemental,  or  to  be  read 
as  an  annex  to  a  principal  indenture. 

There  will  be  no  recitals  in  a  deed  indorsed,  or  in  ?^*^^^ 
a  supplemental  deed,  or  in  a  deed  directed  to  be  read  TOppiementai, 
as  an  annex  to  another  deed,  except  of  facts  and  5^^**®^*^ 
instruments   subsequent    in  date   to   the  principal 
deed. 

4.  The  Consideration. 

Statement  of  Consideration.'] — After  the  recitals  statement 
(if  any),  or  if  there  be  no  recitals,  then  immediately  Adoration?' 
after  the  parties,  follow  the  witnessing  parts  of  the 
deed,  which,  after  referring  to  any   agreement  or 
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motive,  recited  in  the  introductory  recital,  usualljr 
proceed  to  state  the  consideration  for  the  assurance 
effected  or  evidenced  by  the  deed.  This  order  of 
arrangement  is  sanctioned  by  custom  ;  it  seems  to  be 
logically  correct,  and  is  certainly  convenient.  But 
this  collocation  is  not  necessary  :  it  is  sufficient  if 
the  consideration  be  indicated  somewhere  within  the 
deed :  Thomas  v.  Thomas,  2  G.  &  D.  226.  A  con- 
sideration is  necessary  to  the  validity  of  a  simple 
contract ;  but  the  fact  that  the  instrument  is  a  deed 
is  of  itself  enough  to  support  the  contract  which  it- 
embodies  ;  thus,  no  consideration  is  needed  to  sup- 
port a  covenant  by  deed;  nor  is  a  consideration 
necessary  to  support  a  use,  if  a  use  be  declared  ; 
but  if  a  use  be  not  declared,  a  consideration  is  neces- 
sary to  raise  one  :  Ward  v.  Ihddtngton,  2  Roll.  Abr, 
783;  Garnish  v.  Wentworth,  Carth.  137;  Sir  C. 
Hattoris  Case,  Vin.  Abr.,  Uses  (H),  pi.  8 ;  but 
where  there  is  a  declared  use,  the  absence  of  any 
consideration,  or  the  statement  of  a  consideration 
not  consistent  with  the  use  as  declared  will  not 
affect  the  use :  Perk.  s.  537 ;  Calthorpe's  Case, 
Moor.  102;   VillersY.  Beaumont,  1  Rep.  176  b. 

If  the  consideration  be  future  or  contingent  and 
afterwards  fail,  this  will  not  avoid  the  deed ;  Co. 
Lit.  204  a. 

It  is  nevertheless  important  that  the  considera- 
tion should  appear  in  the  deed  for  several  reasons. 

First.  It  is  important  that  the  deed  should  appear 
not  to  be  a  voluntary  conveyance ;  otherwise  it 
may  be  liable  to  be  defeated  in  favour  of  a  sub- 
sequent purchaser  for  valuable  consideration  without 
notice,  or  of  creditors  of  the  grantor,  under  the 
statutes  13  Eliz.  c.  5,  or  27  Ehz.  c.  4.  As  to  the 
difficulties  involved  in  a  title  deduced  under  a  volun- 
tary conveyance,  see  the  judgment  of  Clea^hy, 
B.,  in  Clarke  v.  Willott,  L.  R.  7  Ex.  at  p.  318. 
Extrinsic  evidence  may,  however,  be  adduced  in 
order  to  prove  the  actual  consideration  of  a  deed ; 
and  a  deed  which  appears  to  be  a  voluntary  convey- 
ance may  by  this  means  be  shown  to  be  in  fact  a 
conveyance  for  valuable  consideration  :  Ferrars  v. 
Cherry,  2  Vem.  384 ;  PoU  v.  Todhunter,  2  Coll.  76  ; 
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Thompson  v.  WehsteVy  4  De  G.  &  J.  600  ;  7  Jur.  coMidera- 
N.  S,  531 ;  Clifford  v.  Turrell  1  Y.  &  C.  C.  C.  138;  — ^:  — 
B.  V.  Inhabitants  of  Scammonden,  3  T.  R.  474  ; 
Harman  v.  Richards,  10  Ha.  81 ;  Tonmend  v.  Toker, 
L.  R.  1  Ch.  446 ;  Bayspoole  v.  Collins j  L.  R. 
6  Ch.  228.  So,  also,  when  a  pecuniary  considera- 
tion is  alleged  in  the  deed,  it  may  be  proved  that  it 
was  based  also  on  the  consideration  of  marriage : 
Mildmays  Case,  1  Rep.  176  ;  Villeins  v.  Beaumont, 
Dyer,  146  a;  Tull  v.  PaHlett,  M.  k  Mai.  472 ;  and, 
at  aU  events,  in  cases  where  third  parties  are  in- 
terested, such  third  parties  may  prove  the  con- 
sideration to  have  been  of  a  different  amount  from 
that  specified  in  the  deed:  R.  v.  Scammonden,  3 
T.  R.  374;  R.  v.  Lllangunnar,  2  B.  &  Ad.  616; 
Frail  v.  Ellis,  16  Beav.  350.  But  where  it  is 
attempted  to  show  that  the  actual  consideration 
was  not  that  which  appears  on  the  face  of  the  deed, 
the  alleged  consideration  must  not  be  inconsistent 
with  the  consideration  stated  in  the  deed :  Shep. 
Touch.  510  ;  Clifford  v.  Turrell,  1  Y.  &  C.  C.  C. 
149,  and  9  Jur.  633 ;  Nixon  v.  Hamiltcm,  2  Dr.  & 
W.  385 ;  Townend  v.  Toker,  L.  R.  1  Ch.  459. 
It  would,  however,  be  highly  imprudent  to  trust  to 
this  means  of  establishing  the  validity  of  a  deed. 
When  a  conveyance,  which  on  the  face  of  it  is 
voluntary,  is  attempted  to  be  set  up  as  having  been 
made  for  valuable  consideration,  the  onus  of  proof 
of  such  consideration  rests  with  the  party  attempt- 
ing to  set  it  up :  Kelson  v.  Kehcm,  10  Ha.  385  ;  see 
CouUwa^  V.  Swan,  19  W.  R.  485. 

Secondly.  Where  no  use  is  declared,  a  consideration  Where  a 
is  necessary  to  raise  a  use  in  favour  of  the  grantee.  ^  neccssaiy '^ 
Thus,  in  conveyances  by  bargain  and  sale,  a  considera-  *^  ™^^  ^ 
tion  is  necessary,  and  it  is  necessary  that  it  should 
be  so  stated  as  to  show  that  it  moves  from  the  grantee 
to  the  grantor,  in  order  to  secure  that  the  deed  shall 
have   its  intended  efiect.     And    the   consideration 
must  be  money ;  but  any  pecuniary  consideration, 
no  matter  how  small,  will  be  sufficient  for  the  pur- 
pose;   and    the  bargainor  will  immediately  upon 
execution  of  the  deed  become  seised  to  the  use  of  the 
bargainee  (in  whose  favour  the  use  is  raised  by  the 


use. 
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consideration),  and  the  use  is  executed  in  the  bar- 
gainee by  the  Statute  of  Uses.  But  parol  evidence 
is  admissible  to  prove  that  where  in  a  deed  operating 
under  the  statute;  no  consideration  is  mentioned,  a 
consideration  was  in  fact  given  :  Mildmays  Case^  1 
Rep.  176. 

Thirdly.  The  Stamp  Act,  1870  (33  &  34  Vict. 
c.  97),  sect.  10,  requires  that  the  consideration  be 
truly  set  forth  under  a  penalty  of  \Ql.  (j).  If  the 
consideration  be  not  stated,  the  instrument  is  not 
void,  but  the  parties  and  those  responsible  for  its 
preparation  are  liable  to  the  prescribed  penalties  :  see 
Bohinson  v.  Macdonnell,  5  M.  &  S.  228  ;  Dude  v. 
Braddyl^  13  Pri.  455  ;  Doe  d.  Kettle  v.  Lewis,  10 
B.  &  C.  673. 

Considerations  are  usually  divided  into  valuable 
considerations  and  good  considerations.  A  valuable 
consideration  has  been  defined  as  a  cause  or  meri- 
torious  occasion,  requiring  a  mutual  recompense  in 
fact  or  in  law  :  3  Dyer,  336  a  ;  and  is  said  to  move 
from  the  person  who  gives  the  consideration,  or  is 
incommoded  by  it.  The  learning  with  respect  to 
the  diflferent  kinds  of  consideration  is  of  considerable 
importance  in  connection  with  settlements,  and 
reference  in  this  connection  may  be  made  to  a 
subsequent  volume  of  this  work  (r).  It  may  suffice 
in  this  place  to  remark  that  only  such  purchase 
-deeds  as  operate  as  covenants  to  stand  seised,  can 
be  supported  by  a  good  consideration  against  a 
subsequent  purchaser  for  value.  In  order  to  take 
ordinary  purchase  deeds  out  of  the  operation  of  the 
Statutes  of  Elizabeth,  above  referred  to,  a  valuable 
consideration  is  necessary. 

It  was  also  necessary  under  a  former  Stamp  Act 
(48  Geo.   3,  c.  149,  s.  22),  that  the  consideration 


{q)  These  penalties  were  formerly  much  more  severe  than  at 
present :  see  48  Geo.  3,  c.  149;  55  Geo.  3,  c.  184;  AtL-Gen.  v. 
Brown,  3  Exch.  662  ;  Boone  v.  Mitchell^  1  B.  <fe  C.  18.  Moreover, 
the  purchaser  was  entitled  to  recover  so  much  of  the  consideration 
as  was  not  stated :  see  Gingdl  v.  Parkins,  4  Exch.  720.  These 
penalties,  however,  did  not  apply  to  cases  of  exchange :  Henniker  v. 
HennxkeTf  1  E.  &  B.  54. 

(r)  See  post,  sub  tit.  Skttlbments. 


PURCHASE  DEEDS.  153 

money  should  be  stated  at  length  in  words.     This     co^*«»- 

seems  to  be  no  longer  necessary ;  but  the  custom  is — 

still  continued,  partly  no  doubt  in  continuance  of  the 
former  compulsory  practice,  but  partly  also  because 
there  is  less  liability  to  mistake  if  the  amount  be 
stated  in  words  than  if  it  be  set  out  in  figures. 

It  was  formerly  customary  always  to  define  the  Description 
nature  of  the  currency  in  which  the  consideration  l^Son. 
was  paid.  There  was  a  clear  advantage  in  this  at  a 
time  when  the  currencies  of  the  diflterent  parts  of 
the  United  Kingdom  varied,  but,  so  far  as  regards 
ordinary  transactions  with  property  withm  the 
United  Kingdom,  there  seems,  at  the  present  time, 
no  need  to  do  more  than  describe  the  consideration 
as  so  many  pounds,  shillings,  and  pence ;  which,  in 
the  absence  of  any  declaration  or  evidence  to  the 
contrary,  will  be  assumed  to  be  money  of  the  deno- 
minations and  values  current  in  the  United  King- 
dom. In  the  case  of  a  purchase  of  foreign  or 
colonial  land  it  is  necessaiy  to  define  the  considera- 
tion money,  if  it  be  money  cunrent  within  these 
realms,  by  the  appropriate  designation,  and  the 
proper  mode  is  to  describe  it  by  the  epithet 
"sterling."  In  some  cases  the  consideration  is  a 
sum  of  stock.  This  must  be  accurately  described  by 
its  proper  technical  description. 

In  cases  where  there  is  no  consideration,  or  where 
the  consideration  is  only  "good,"  it  is  usual  to 
set  forth  that  the  deed  is  made  for  "  divers  good  con- 
siderations." It  was  also  formerly  the  custom,  where 
there  were  more  than  one  conveying  or  confirming 
parties,  to  state  that  to  those  who  did  not  receive 
the  actual  consideration,  was  paid  a  nominal  con- 
sideration of  five  or  ten  shiUings.  The  latter  of 
these  common  forms  was  certainly  useless,  and  in 
some  cases,  as  that  of  a  bargain  and  sale,  enrolled 
under  the  Statute  of  Uses,  or  under  3  &  4  Will.  4, 
c.  74  (see  sect.  41),  might,  if  it  had  had  the  effect  of 
a  pecuniary  consideration,  have  frustrated  the  inten- 
tion  of  the  parties :  it  has  now  become  obsolete.  The 
former,  though  still  not  uncommonly  used,  seems 
to  be  of  no  practical  value,  except  where  there  is  a 
covenant  to  stand  seised,  or  where  no  use  is  declared. 
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The  consideratioix  will  be  usually  either  a  sum  in 
gross  payable  in  one  sum,  or  in  instalments,  or  a 
rentcharge.  Where  the  price  is  payable  in  one  sum 
at  one  time,  it  will  be  mentioned  as  having  been 
paid  on  the  execution  of  the  conveyance.  Where  it 
is  payable  in  instalments,  it  would  be  prudent  in  the 
vendor  not  to  convey  until  the  last  instalment  is 
paid ;  when  the  consideration  will  be  referred  to  in 
the  s^me  way  as  if  it  had  been  a  lump  sum  payable 
at  the  date  of  the  conveyance  in  the  usual  way ;  or, 
if  the  conveyance  be  made  when  the  first  instalment 
is  paid,  the  vendor  should  take  a  mortgage  by  a  con- 
temporaneous deed,  to  secure  the  payment  of  the 
remaining  instalments,  and  in  the  conveyance  the 
whole  purchase-money  will  be  represented  as  having 
been  paid  at  the  date  of  the  conveyance.  Where 
neither  of  these  courses  is  adopted,  it  would  appear 
that  a  vendor  who  has  sold  in  consideration  of  a 
sum  payable  in  instalments,  retains  a  lien  upon  the 
estate  for  the  unpaid  instalments,  and  he  will  be  able 
to  obtain  from  the  courts  a  declaration  of  his  lien, 
with  liberty  to  apply  as  each  instalment  becomes  due  : 
Nives  V.  Nives,  15  Ch.  D.  649 ;  as  to  when  the  pur- 
chaser may  succeed  in  excluding  the  vendor's  lien  : 
see  Be  Brentwood  Brick  and  Coal  Co.,  4  Ch.  D.  562. 

Where  the  conveyance  is  in  consideration  of  a 
rentcharge  or  perpetual  fee  farm  rent,  the  statement 
of  the  consideration  will  correspond  in  form  with  the 
statement  of  consideration  in  leases  :  as  to  which  see 
ante,  Vol.  III.,  tit.  Leases,  p.  128.  It  may  here 
be  noted  that  fiduciary  vendors  cannot  sell  for  a 
rentcharge  or  annuity :  see  Bead  v.  Shaw,  Sug. 
Pow.  p.  864,  and  Bdd  v.  Sheraold,  10  Ves.  380. 
Under  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  78,  ss.  10  and  11),  the  persons  de- 
riving their  power  to  sell  from  the  Act  are  enabled 
to  sell  for  a  gross  sum  only :  but,  by  the  Amend- 
ment Act  (23  &  24  Vict.  c.  106,  s.  2),  any  person 
selling  under  the  powers  of  the  Acts  may  sell  for  a 
rentcharge.  But  this  power  appears  not  to  be  given 
to  tenanls  for  life  seLg  JL  the  SetUed  Eand 
Acts,  1882. 
statement  of        It  is  usual  where  the  deed  contains  more  than  one 
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witnessing  part,  to  set  forth  the  whole  consideration     ^^^jj^*'*" 
for  the  conveyance  in  the  first  of  the  witnessing  —    -  - 
parts,  a  reference  to  the  consideration  so  state!  X^^r 
being  added  in   each   subsequent  witnessing  part,  are  several 
The  practice  is  convenient,  and  in  most  cases  accu-  ^^!**^^ 
rate   and   apphcable.     Cases  do   sometimes   occur, 
however,  in  which  this  is  not  suitable  :  in  such  cases 
the  consideration  for  each  of  the  several  transactions 
carried  out  in  each  of  the  witnessing  parts  is  some- 
times mentioned  separately.     It  will,  however,  as  a 
general  rule,  be  found  more  convenient  to  adhere  to 
the  usual  practice  of  stating  all  the  considerations 
for  the  deed  in  the  first  witnessing  part,  even  in 
cases   where   such  adherence   may  not  be  strictly 
accurate. 

Under  the  old  Stamp  Act  (55  Geo.  3,  c.  84)  it  Apportion- 
was  sometimes  possible  to  save  a  part  of  the  ^nsidemtion. 
duty,  by  apportioning  the  purchase-money  on  a 
purchase  of  freeholds  and  copyholds :  see  Clark  v. 
May,  16  Beav.  273.  But,  under  the  present  Stamp 
Act  (33  &  34  Vict.  c.  97)  this  seems  to  be  no  longer 
possible.  There  is,  therefore,  now  no  occasion  to 
apportion  the  purchase-money  between  different 
classes  of  property,  unless  there  be  something  special 
in  the  circumstances  which  renders  it  advisable.  So 
also  where  land  is  being  conveyed  with  timber 
thereon,  the  whole  will  be  conveyed  at  one  price, 
even  though  the  timber  may  have  been  valued  at  a 
distinct  sum,  and  purchased  separately  from  the 
land.  And  in  the  case  of  sales  by  auction,  it  is  usual 
to  take  no  notice  in  the  conveyance  of  the  fact  that 
the  deposit  was  paid  to  the  auctioneer  before  the 
payment  of  the  rest  of  the  purchase-money ;  but  the 
whole  amount  of  the  purchase-money  is  stated  as 
the  consideration  for  the  sale,  and  is  treated  as  being 
paid  to  the  vendor  in  one  sum  at  one  time. 

But  where  the  purchase-money  is  payable  to 
different  persons,  it  must,  of  course,  be  apportioned 
as  between  them.  For  instance,  where  the  con- 
veyance is  made  by  a  mortgagor  and  his  mortgagee, 
the  consideration  will  be  expressed  to  be  paid  as  to 
one  part  to  the  mortgagee,  and  as  to  the  remainder 
to  the  mortgagor ;  the  payment  to  the  mortgagee 
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^^•^•^^    being  mentioned  first.     So  also  where  a  lessee  sur- 

'- —  renders   a   valuable   lease   in   consideration   of  his 

receiving  a  part  of  the  purchase-money.  The  same 
course  is,  if  possible,  more  necessary  where  one  of 
the  vendors  is  a  trustee  or  a  set  of  trustees.  Where 
this  is  the  case,  the  apportionment  must  be  made 
beforehand :  see  Morn's  v.  Debenham,  2  Ch.  D.  540, 
and  lie  Cooper  and  Aliens  Sale  to  Harlechy  4  Ch.  D. 
802  ;  which  cases  should  be  considered  with  regard 
to  the  propriety  of  trustees  joining  with  others  in 
a  sale  of  property,  and  to  the  proper  mode  of  appro- 
priating purchase-money  in  such  cases. 

Mere  inadequacy  of  consideration  will  not  avoid 
the  purchase  of  an  estate  or  interest  in  possession, 
unless  the  transaction  is  shown  to  be  the  result  of 
fraud,  misrepresentation,  or  surprise :  Pickett  v. 
Loggon,  14  ves.  215;  Beynell  v.  Spryey  1  De  G., 
M.  &  G.  660  ;  but  inadequacy  of  consideration  may 
be  so  great  as  of  itself  to  amount  to  evidence  of 
fraud  :  Drought  v.  Easton^  1  MoU.  328  ;  Rice  v. 
Gordon,  11  Beav.  265  ;  Abbott  v.  Sworder,  4  De  G. 
&  S.  448  ;  Haygarih  v.  Wearing,  L.  R  12  Eq.  320 ; 
see  also  Sugd.  V.  &  P.  244  ;  Dart,  V.  &  P.  747  ; 
see  also  Vigers  v.  Pike,  8  CI.  &  P.  645 ;  Wilde  v. 
Gibson,  1  H.  L.  C.  617;  Play  ford  v.  Play  ford,  4 
Ha.  546. 

As  regards  purchases  of  reversionary  interests, 
inadequacy  of  consideration  was  of  itself  a  sufficient 
ground  for  setting  aside  a  contract,  or  decreeing  a 
reconveyance  :  see  Wiseman  v.  Beake,  2  Vem.  121 ; 
Coles  V.  Trecothick,  9  Ves.  246  ;  except  in  cases  of 
family  armngements  between  fathers,  tenaate  for 
life,  and  sons  tenants  in  tail :  Tweddell  v.  Tweddell, 
T.  &  R  13  ;  Lord  Aldborough  v.  Ti^je,  7  CI.  &  P. 
436  ;  or  where  the  sale  was  by  pubhc  auction : 
Shaw  V.  Nash,  3  Mad.  232.  But  by  the  Sales  of 
Reversions  Act  (31  Vict.  c.  4)  it  is  provided  that 
no  purchase  made  bond  fide,  and  without  fraud  or 
unfair  dealing  shall  be  opened  or  set  a^ide  merely 
on  the  grouni  of  undervalue.  Sales  of  reversionar^ 
interests  are  thus  placed  on  the  same  footing  as 
sales  of  interests  in  possession  and  both  alike  may 
be  set  aside  if   the  bargain  was   unconscionable. 


PURCHASE  DEEDS.  157 

See  as  to  unconscionable  bargains^  Earl  of  Chester-     coMidera- 

field  V.  Jansen,  2  Ves.  sen.  125,  and  the  notes  to  

that  case  in  I  Wh.  &  T.  L.  C.  Eq.  624  et  seq. ; 
see  also  Tyler  v.  Yates,  L.  R  6  Ch.  665;  Earl 
of  Aylesford  v.  Morris y  L.  R.  8  Ch.  484  ;  Beynon  v. 
CooTc,  L.  R.  10  Ch.  389 ;  GRorke  r.  Boltmbroke, 
2  App.  Ca.  814 ;  Nevill  v.  Snelling,  15  Ch.  D. 
679. 

When  a  vendor  executes  a  conveyance  without  Vendor's  Ucn. 
having  received  the  whole  of  the  purchase-money, 
he  has  a  lien  upon  the  land  for  the  sum  which  has 
not  been  paid  to  him.  This  lien  may  be  enforced 
by  a  sale  of  the  property  for  the  purpose  of  raising 
the  amount  due  to  him.  Though  the  vendor  is 
not  prevented  by  the  receipt  from  enforcing  his  lien, 
it  will  be  prudent  in  such  cases  to  omit  the  receipt 
from  the  body  of  the  deed,  and  to  indorse  upon  it  a 
receipt  for  the  purchase-money  as  and  when  it  is 
paid.  The  vendor  may  waive  his  lien  either  by 
the  terms  of  his  conveyance,  as  in  lie  Brentwood 
Brick  and  Coal  Co.,  4  Ch.  D.  562,  or  he  may  waive 
it  by  his  conduct,  as,  for  instance,  in  certain  circum- 
stances, by  allowing  the  purchaser  to  register  the 
conveyance  in  a  register  county  :  Ketthwell  v.  Waison, 
21  Ch.  D.  685;  26  Ch.  D.,  501.  Where  land  is 
taken  under  the  Lands  Clauses  Consolidation  Act, 
1845,  the  vendor  has  a  statutory  lien  for  the  pur- 
chase-njoney :  see  8  Vict.  c.  18,  s.  34.  The  lien  is 
enforceable  by  sale,  or  where  the  undertaking 
has  been  carried  out  and  is  in  operation,  by  the 
appointment  of  a  receiver  :  Walker  v.  Ware,  Had- 
ham  and  Huntingford  Rail.  Co.,  L.  R.  1  Eq.  195  ; 
Way  V.  Tottenham  and  Hampstead  Junction  Rail. 
Co.,  L.  R.  3  Ch.  740  ;  Pelt  v.  Northampton  and 
Banbury  Rail  Co.,  L.  R.  2  Ch.  100 ;  Lycett  v. 
Stafford  and  Uttoxeter  Rail.  Co.,  L.  R.  13  Eq.  261  ; 
and  where  land  is  sold  in  such  cases,  it  is  discharged 
from  all  claims  of  the  public  to  use  it  as  a  highway  : 
Munns  v.  Isle  of  Wight  Rail.  Co.,  L.  R.  8  Eq.  653  ; 
L.  R.  5  Ch.  414.  See  further  as  to  vendors  lien, 
ante,  sub  tit.  Mortgages,  Vol.  III.  pp.  651  e<  seq. 

Receipt    Clause.']  —  Immediately    following    the  Receiot 
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statement  of  the  consideration  and  its  payment 
to  the  vendor  or  other  parties  entitled  to  receive 
it,  comes  the  receipt.  This  is  now  usually  confined 
to  a  plain  statement  that  the  parties  receiving  the 
money  acknowledge  the  receipt  thereof,  the  ampli- 
fications formerly  used  being  now  dispensed  with. 

In  addition  to  the  receipt  in  the  body  of  the  deed 
it  was  usual  to  add  a  formal  receipt  on  the  back  of 
the  deed.  This  additional  receipt  was  of  importance, 
and  any  unusual  circumstance  in  connection  with  it 
was  considered  sufficient  to  raise  suspicion  as  to  the 
transaction  to  which  it  referred  :  Kennedy  v.  Green ^ 
3  My.  &  K.  699  ;  Lynn  v.  Chaters,  2  'Keen,  521. 
But  the  necessity  for  the  indorsed  receipt  is  now 
removed  by  the  54th  section  of  the  Conveyancing 
and  Law  of  Property  Act,  1881(44&45  Vict.  c.  41), 
which  enacts  that : — 

"  (1.)  A  receipt  for  consideration  money  or  securities  in  the  body 
of  a  deed  shall  be  a  sufficient  discharge  for  the  some  to 
the  person  paying  or  delivering  the  same,  without  any 
farther  receipt  for  the  same  being  indorsed  on  the 
deed. 

"  (2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act." 

The  receipt  in  the  body  of  the  deed  formerly,  in 
law,  estopped  the  vendor  from  proving  that  the 
purchase-money  was  not  actually  paid :  Fawcus  v. 
FoHeVy  3  Car.  &  K.  309  ;  Baker  v.  Dewey,  1  B.  & 
C.  704;  Rowntree  v.  Jacohy  2  Taun.  141 ;  Harding 
V.  Ambler,  3  M.  &  W.  279 ;  provided  that  the  fact 
of  payment  was  clearly  stated  :  Lampon  v.  Corke,  5 
B.  &  Al.  606  ;  Wilson  v.  Keating,  28  L.  J.,  Ch. 
895.  The  receipt  for  the  consideration-money, 
however,  usually  indorsed  upon  the  deed,  and 
signed  by  the  vendor,  not  being  under  seal, 
worked  no  estoppel;  and  therefore,  if  ..the  deed 
itself  did  not,  though  the  indorsed  receipt  did, 
distinctly  state  the  payment  of  the  consideration- 
money,  a  party  was  not  concluded  from  proving  the 
contrary:  Lampon  v.  Corke,  5  B.  &  Al.  606; 
Bottrell  V.  Summers,  2  Y.  &  J.  407.  In  equity, 
neither  the  receipt  in  the  body  of  the  deed  nor  the 
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indorsed  receipt  had.  any  such  effect,  but  the  vendor     coMidera- 

is  at  liberty  to  show  that  the  money  was  in  fact  not '- — 

paid^  and  retains  his  lien  upon  the  estate,  as  against 
the  purchaser,  and  all  claiming  under  him  with 
notice  of  the  non-payment :  Coppin  v.  Copping  2 
P.  Wms.  291 ;  Hughes  v.  Kearney,  1  Sch.  &  L.  132  ; 
Grant  v.  Mills ,  2  Ves.  &  B.  306 ;  Hawkins  v. 
Gardiner,  2  Sm.  &  G.  441  ;  Kennedy  v.  Green,  3 
My.  &  K.  699 ;  Teed  v.  Carruthers,  2  Y.  &  C.  C.  C.  40; 
Deverell  v.  Whitmarsh,  5  Jur.  963  (a  case  of  a  pay- 
ment by  cheque  subsequently  dishonoured) ;  Green- 
slade  V.  Dan,  20  Beav.  284 ;  Byle  v.  Haggie,  1  J.  & 
W.  234.  In  these  cases  the  question  arose  as 
between  the  vendor  and  his  purchaser ;  but  as 
between  the  vendor  and  a  purchaser  from  the 
original  purchaser,  it  was  held  that  where  a  pur- 
chaser finds  a  receipt,  in  usual  form,  indorsed  upon 
a  conveyance,  there  is  no  occasion  for  him  to  inquire 
further  :  White  v.  Wakefield,  7  Sim.  401 ;  and  com- 
pare Bamhart  v.  Greenshields,  9  Moo.  P.  C.  18 ; 
iVtnter  v.  Lord  Anson,  3  Kuss.  493 ;  and  Kennedy 
V.  Green,  3  My.  &  K.  699 ;  where  it  was  held  that 
the  subsequent  purchaser  was  affected,  through  his 
solicitor,  with  notice  that  the  purchase-money  had 
not  been  paid.  The  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  4),  enacts  as 
follows : — 

Sect  55.  "  (1.)  A  receipt  for  consideration  money  or  other  con-  Receipt  'm 

sideration  in  the  body  of  a  deed  or  indorsed  thei*eon  ^^  ^^, 

•'  indorsea 

shall,  in  favour  of  a  subsequent  purchaser  not  having  evidence  for 
notice  that  the  money  or  other  consideration  thereby  subsequent 
acknowledged  to  be  received  was  not  in  fact  paid  or 
given,  wholly  or  in  part,  be  sufficient  evidence  of  the 
pajrment  or  giving  of  the  whole  amount  thereof. 
*'  (2.)  This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act." 

It  will  be  observed  that  the  section  protects  only 
a  subsequent  purchaser  who  has  no  notice  of  the 
non-payment  of  the  consideration;  and  it  may  be 
doubted  whether  it  carries  the  protection  of  the 
purchaser  further  than  it  stood  before;  that  is, 
whether  the  second  purchaser  employing  the  same 
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solicitor  as  the  first  purchaser,  would  not  be  affected 
with  notice  so  as  to  take  him  out  of  the  scope  of  the 
section. 

The  doctrine  of  constructive  notice  has,  however, 
been  modified  by  the  Conveyancing  Act,  1882 
(45  &  46  Vict.  c.  39),  sect.  3  of  which  enacts  as 
follows  : — 

'^(1.)  A  purchaser  shall  not  be  prejudiciallj  affected  by  notice 
of  any  instriunent,  fact  or  thing  unless — 

*'  (L)  It  IB  within  his  own  knowledge,  or  would  have  come  to  his 
knowledge  if  such  inquiries  and  inspections  had  been 
made  as  ought  reasonably  to  have  been  made  by  him ; 
or, 
''  (iL)  In  the  same  transactions  with  respect  to  which  a  question 
of  notice  to  the  purchaser  arises,  it  has  come  to  the 
knowledge  of  his  counsel,  as  such,  or  of  his  solicitor,  or 
other  agent,  as  such,  or  would  hare  come  to  the  know- 
ledge of  his  solicitor,  or  other  agent,  as  such,  if  such 
inquiries  and  inspections  had  been  made  as  ought  rea- 
sonably to  have  been  made  by  the  solicitor  or  other 
agent. 
**  (2.)  This  section  shall  not  exempt  a  purchaser  from  any  liabi- 
lity under,  or  any  obligation  to  perform  or  obeenre,  any  oOTenant, 
condition,  provision,  or  restriction  contained  in  any  instrument 
under  which  his  title  is  derived,  mediately  or  immediately ;  and 
such  liability  or  obligation  may  be  enforced  in  the  same  manner 
and  to  the  same  extent  as  if  this  section  had  not  been  enacted. 

**  (3.)  A  purchaser  shall  not  by  reason  of  anything  in  these 
sections  be  affected  by  notice  in  any  case  where  he  would  not  have 
been  so  affected  if  this  section  had  not  been  enacted. 

"  (4.)  This  section  applies  to  purchases  made  either  before  or 
after  the  commencement  of  this  Act :  save  that,  where  an  action 
is  pending  at  the  commencement  of  this  Act,  the  rights  of  the 
parties  shall  not  be  affected  by  this  section." 

Whether  the  expression  "  the  same  transaction " 
will  cover  the  case  of  the  same  solicitor  acting  for 
two  successive  purchasers  must  remain  uncertain 
until  it  has  been  judicially  determined  to  what 
circumstances  that  expression  is  to  be  applied ; 
probably  the  length  of  time  elapsing  between  the 
two  purchases  would  have  a  material  influence 
upon  the  decision. 
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In  whichever  way  this  point  may  be  decided,  the     ^^^^' 

net  effect  of  sects.  54  &  55  of  the  Conveyancing  and — 

Law  of  Property  Act,  1881,  seems  to  be  to  do  away 
entirely  with  the  endorsed  receipt  in  ordinary  cases. 
It  has,  however,  been  suggested  that  the  endorsed 
receipt  may  still  be  useful  in  cases  where  the  vendor 
is  a  corporation,  accustomed  to  give  receipts  signed 
by  some  one  of  its  officers  ;  and  also,  that  where  the 
purchase-money  is  paid  subsequently  to  the  delivery 
of  the  deed,  the  receipt  will  be  omitted  from  the 
body  of  the  deed,  and,  upon  payment,  a  receipt  in 
usual  form  will  be  endorsed. 

The  view  of  Turnery  L.  J.,  that  a  written  authority  Authority 
to  receive  purchase-money  should  be  given  to  the  to  receive' 
vendor's  solicitor  where  it  is  intended  that  he  shall  purchase- 
receive  the  purchase-money  :  Vtney  v.  Chaplin,  2  "^^^^^' 
De  G.  &  J.  468,  which  was  approved  by  Brett,  L.  J. 
in  Ex  parte  Swinbanks,  11  Ch.  D.  525,  has  been  set 
aside  by  sect.  56  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (s),  which  provides  that  the 
production  of  a  deed  containing  a  receipt  executed, 
or  an  endorsed  receipt  signed  by  the  person  entitled 
to  give  a  receipt  for  the  consideration,  shall  give 
authority  to  the  solicitor  producing  the  deed  to 
receive  the  money.  The  effect  of  this  section  is  to 
restore  the  law  to  the  condition  in  which  it  was 
generally  supposed  to  be  prior  to  the  case  of  Viney 
V.  Chaplin,  but  so  far  as  regards  trustees,  it  makes 
no  alteration  in  their  position  ;  trustees  are  still, 
except  under  special  circumstances,  incapacitated 
from  enabling  their  solicitor  to  receive  purchase- 
money  on  their  behalf:  lie  Bellamy  &  The  Metro- 
politan Board  of  Works,  24  Ch.  D.  387  ;  i?e  Flower 
&  Metropolitan  Board  of  Works,  27  Ch.  D.  592 ;  and 
see  ante,  Vol.  II.,  tit.  Conditions  op  Sale,  p.  646. 

5.  The  Operative  Words. 

The  operative  words  follow  next  after  the  state- 
ment of  the  consideration  and  the  receipt  clause. 
They  are  the  words  which   express   the   act   per- 

(<)  See  the  section  set  out  at  length,  ante,  Vol.  II.,  tit.  Condi- 
TiONB  OF  Sale,  p.  646. 

B. — VOL.    V,  M 
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Operttiye 

Wordf. 


Operative 
words. 


MeaningB  of 
various  opera- 
tive words. 


"  Release. 


tf 


"  Grant. 


ft 


"Convey." 


formed  by  the  deed,  and  by  virtue  of  which  the 
estate  passes,  or  the  agreement  is  made,  or  the 
covenant  is  entered  into. 

The  Conveyancing  and  Law  of  Property  Act,  1881, 
has  had  considerable  injluence  on  the  use  of  opera- 
tive words.     It  enacts  : — 

• 

Sect.  49,  "  (1.)  It  is  hereby  declared  that  the  use  of  the  word 
'  grant '  is  not  necessary  in  order  to  convey  tenements 
or  hereditaments,  corporeal  or  incorporeal. 

"  (2.)  This  section  applies  to  conveyances  made  before  or  after 
the  commencement  of  this  Act." 

Originally,  the  operative  words  which  were  used 
all  had  their  distinctive  meanings  and  appropriate 
uses.  These  words  are  enfeoff,  proper  to  be  used  in 
a  feoffment ;  grant,  applicable  to  the  conveyance  of 
freehold  hereditaments  of  every  kind  not  lying  in 
livery ;  release,  appropriate  to  the  conveyance  to  the 
person  in  possession  of  the  remainder  expectant  on 
his  estate ;  alien  and  assure,  the  most  general  words 
of  conveyance ;  bargain  and  sale,  which  operated 
either  under  the  Statute  of  Uses,  to  vest  the  legal 
estate  in  the  bargainee,  or  at  the  common  law,  in 
exercise  of  a  common  law  power  of  sale ;  and  con- 
firm, which,  though  properly  suitable  only  to  cases 
of  actual  confirmation  of  a  previous  conveyance,  was 
generally  used  without  distinct  reference  to  its 
proper  meaning. 

So  long  as  conveyances  were  effected  by  lease 
and  release,  the  word  most  frequently  in  use  was 
''  release."  But  by  the  8  &  9  Vict.  c.  106,  s.  2,  it 
was  provided  that  all  corporeal  hereditaments  should, 
as  regarded  the  conveyance  of  the  immediate  free- 
hold thereof,  be  deemed  to  lie  in  grant  as  well  as 
livery.  The  effect  of  this  enactment  has  already 
been  pointed  out  {antey  p.  10),  but  it  also  operated 
to  make  the  word  grant,  the  customary  word  of 
assurance.  This  word  is  also,  in  certain  cases,  use- 
ful and  proper  to  be  used,  as  where,  under  the 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict, 
c.  18),  sect.  52,  it  implies  covenants  for  title. 

It  is  probable  that  no  particular  word  would  be 
absolutely  essential  to  the  effectual  transfer  of  pro- 
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perty,  but  that  any  phraseology  which  would  clearly     ^"^^* 

indicate  the  intention  to  convey  property  would  be  '- — 

sujfficient :  Chester  v.  Wtllan,  2  Wms.  Saund.  96  a 
(1) ;  Shove  v.  Ptncke,  5  T.  R.  124  ;  Doe  d.  Daniel  v. 
Woodroffe,  10  M.  &  W.  608.  But  since  the  enact- 
ment in  the  Conveyancing  and  Law  of  Property 
Act,  1881,  above  quoted,  it  seems  likely  that  the  word 
"  convey  "  will  come  into  general  use  as  the  widest 
term  that  can  be  employed  for  the  purpose.  This 
seems  the  more  probable,  because  it  is  the  word 
used  throughout  the  Act ;  and,  according  to  a  strict 
construction  of  the  Act,  is  the  word  which,  on  certain 
conditions,  carries  the  implied  covenants. 

Where  a  married  woman  is  conveying,  the  term  "piBpose 
"  dispose  of"  is  commonly  used,  that  being  the  word  **'•*' 
employed  in  the  Fines  and  Recoveries  Act  (3  &  4 
Will.  4,  c.  74),  sect.  77,  by  which  the  power  of  dis- 
position is  given  to  her. 

In  the  conveyance  of  chattels,  whether  real  or  "Awngn." 
personal,  the  proper  word  to  use  is  "  assign  '* ;  but 
it  is  probable  that  this   word  also  will  be  sup- 
planted by  the  more  general  term  "  convey." 

Where  a  deed  operates  in  exercise  of  a  power,  the  "Appoint" 
proper  operative  word  is  "appoint." 

The  operative  words  will,  under  sect.  7  of  the  impKed  cove- 
Conveyancing  and  Law  of  Property  Act,  1881,  be  Stfe^^^*^ 
qualified  by  the  addition  of  technical  words  indicat- 
ing the  character  in  which  the  person  who  is  convey- 
ing is  intended  to  convey,  with  the  object  of  securing 
the  benefit  of  the  implied  covenants  specified  in  that 
section.  Thus  on  a  conveyance  of  land  or  chattels, 
the  vendor  will  convey  "  as  beneficial  owner ;  "  a 
trustee  will  convey  '*  as  trustee,"  and  so  forth ;  see 
posty  p.  222. 

The  operative  part  may  operate  doubly,  so  as  to  Operation  of 
pass  two  distinct  estates  in  the  subject-matter.  In  p^t  ^^* 
Burton  v.  Barclay ^  7  Bing.  760,  where  the  same 
operative  words  were  held  to  pass  a  chattel  reversion 
for  years,  and  also  the  reversion  in  fee  simple,  "  The 
general  rule  is,"  said  Tindal,  C.  J.,  "  that  deeds  are 
to  be  construed,  if  possible,  so  as  to  eiFectuate  the 
intention  of  the  parties,  and  no  authority  has 
been  brought  before  us  to  show  that,  where  a 
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^C!?^*     double  purpose  is  intended,  and  the  words  are  large 
-J^^^  enough,  such  double  purpose  may  not  be  carried 

into  effect. 

6.  The  Parcels. 

The  parcels.  Description  of  Parcels.'\ — Immediately  after  the 
operative  words  and  the  mention  of  the  grantee 
follows  the  description  of  the  praperty  intended 
to  be  conveyed.  This  description  is  technically 
called  the  "parcels." 

The  description  of  the  property  in  the  parcels 
may  be  either  in  express  and  particular  terms,  or 
by  reference  to  a  description  given  in  a  schedule, 
or  in  the  recitals  or  elsewhere  in  the  same  instru- 
ment, or  in  another  instrument.  The  most  usual 
practice  in  framing  purchase-deeds  is  to  insert  a  full 
particular  and  detailed  description  of  the  property 
in  the  parcels  in  the  witnessing  part  of  the  deed, 
after  the  operative  words  {t).  The  property,  when 
mentioned  in  the  recitals  and  other  parts  of  the 
deed,  will  be  referred  to  as  the  "hereditaments 
hereinafter  described,"  or  "  the  premises  hereby 
conveyed,"  or  by  some  similar  phrase  appropriate 
to  the  circumstances.  And  sometimes  where  a 
deed  purports  to  convey  property  the  title  to 
different  parts  of  which  is  derived  under  different 
recited  instruments,  such  property  may  be  conveni- 
ently referred  to  in  the  recitals  as  "  the  heredita- 
ments first  (or  secondly,  thirdly,  or  as  the  case  may 
be)  hereinafter  described,"  and  the  witnessing  part 
will  contain  a  corresponding  conveyance  of  '*  First, 
all  that,  &c.,  secondly,  all  that,  &c.,"  and  so  on. 
It  is  important  that  the  terms  of  reference  should 
be  consistent  with  the  description  given  in  the 
parcels,  and  that  the  form  of  words  adopted 
should  be  adhered  to  without  Variation  through- 
out the  deed.  Confusion  and  even  serious  question 
may  arise,  if  the  draftsman  in  one  part  of  the 
instrument  refers  to  the  property  as  "messuages 
and  lands  "  and  elsewhere  as  "  farms  and  heredita- 


{t)  As  to  the  parcels  in  assignments  of  leaseholds,  pod^  p.  176. 
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ments"  or  "tenements  and  premises"  (u).  Where  ^"^^* 
there  is  more  than  one  witnessing  part  it  will  only 
be  necessary  to  insert  a  particular  description  of  the 
property  in  one  of  such  parts,  and  in  the  other 
witnessing  parts  it  will  be  sufficient  to  mention  the 
parcels  by  reference  to  that  description. 

If  one  of  several  witnessing  parts  is  clearly  the 
principal,  the  others  being  merely  subsidiary,  the 
parcels  will  be  particularly  described  in  such  princi- 
pal part.  Otherwise  the  best  course  will  probably 
in  most  cases  be  to  give  the  particular  description 
in  the  first  witnessing  part ;  but  no  definite  rule 
can  be  laid  down  on  this  point,  the  question  is 
entirely  one  of  convenience. 

The  mode  of  describing  the  parcels  will  vary  Mode  of 
according  to  the  nature  of  the  property.  The  p^J^Ss!"^ 
particulars  generally  given  in  order  to  identify  the 
property  are  the  situation,  boundaries,  occupation, 
dimensions,  and  distinctive  name,  if  any.  In 
respect  to  all  these  matters  it  is  important  to 
avoid  mistakes  :  Lamie  v.  ReastoUy  5  Taunt.  607  ; 
Wrottesley  v.  AdamSy  Plow.  191  ;  see  Rorke  v.  Erring- 
ton,  7  H.  L.  C.  617  ;  Jack  v.  JiTIntyre,  12  CI.  &  F. 
151 ;  Francis  v.  Hayward,  22  Ch.  I).  181.  Houses 
in  towns,  &c.,  will  usually  be  described  as  situate  on 
a  particular  side  of  the  street,  square,  or  road  on 
which  they  front ;  the  dimensions  of  the  property 
may  be  given  in  linear  or  square  measure  in  feet  or 
yards,  or  by  reference  to  an  annexed  or  indorsed 
ground  plan,  as  may  be  most  convenient ;  the  dis- 
tinctive number,  if  any,  of  a  town  house  should  be 
stated,  and  in  that  case  it  will  generally  be  unneces- 
sary to  state  the  boundaries.  In  the  case  of  con- 
veyances of  houses  and  lands  in  the  country,  the 
situation  will  be  described  by  stating  the  parish  or 
parishes  and  county,  and  it  will  generally  oe  advis- 
able  to  state  the  boundaries  aa  precisely  as  possible ; 


(u)  In  a  conveyance  of  real  estate  the  word  "  hereditaments " 
wiU  be  generally  a  sufficient  term  of  reference  in  the  recitals,  and, 
in  all  cases,  the  word  "  premises  "  will  be  sufficient  and  convenient 
for  the  purpose,  after  the  property  has  been  once  particularly 
described :  see  anU,  p.  22. 
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^^^•^'  the  acreage  of  the  property  will  also  be  stated.  In 
describing  parcels  by  the  boundaries  and  situation, 
reference  may  be  made  to  the  abuttals  upon  other 
property,  and  the  names  of  the  owners  of  adjoining 
property;  and  also  to  a  plan  or  map.  Formerly 
the  tithe  commutation  map  {x)  was  of  great  service 
as  a  means  of  description  of  property,  and  maps 
annexed  to  inclosure  awards  were  frequently  used 
for  this  purpose ;  but  the  changes  of  ownership  and 
the  division  of  property  since  such  plans  were  made 
have  caused  them  to  be  less  useful  now.  The  map 
of  the   Ordnance  Survey  will  probably  take  their 

Elace  in  this  respect.     When  property  is  described 
y  reference  to  its  tenancy,  or  occupation,  there  are 
certain  niceties  of  expression  which  are  useful  to 
remember  :  thus,  where  land  is  actually  in  the  occu- 
pation of  A.B.,  it  will  be  described  as  being  "now 
in  the  occupation  of  A.B.  as  tenant  thereof; "  when 
the  present  and  last  occupiers  are  referred  to,  the 
description  will  run,  '^late   in   the   occupation   of 
CD.    but  now  of   A.B. ; "  but  when  there  have 
been   other  tenants  between   CD.  and  A.B.,  the 
proper  wording  is,  "  formerly  in  the  occupation  of 
CD.,  but  now  of  A.B." 
Conatruction        The  question  of  "  parcel  or  no  parcel  "  is  for  the 
oJt^S^""  jury,  but  the  judge  is  bound  to  explain  to  the  jury, 
"parcel  or  no  for  their  guidance,  what  is  the  true  construction  of 
^*^®  any  documents  necessary  for  the   decision  of  the 

Question  "parcel  or  no  parcel"  :  Lyle  v.  Bichards^ 
J.  R.  1  H.  L.  222.  The  rule  of  construction  as 
applicable  to  the  parcels  of  a  deed  appears  to  be 
that  if  the  language  used  in  the  actual  description 
in  the  usual  place  in  a  deed  is  sufficiently  clear  and 
definite  to  ^ve  an  intelligible  meaning,  any  further 
particulars,  inconsistent  with  such  meaning,  will  be 
regarded  as  falsa  demonstratio,  and  rejected  accord- 
ingly.     The  description   contained  in  the  parcels 


(x)  A  tithe  commutation  map  of  the  parish  in  which  property 
is  situated  is  not,  under  the  stat.  6  &  7  Will.  4,  c.  71,  s.  64, 
admissible  in  evidence  to  show  the  boundary  of  the  property  in  a 
case  of  disputed  title  :  Wilherf<yrce  v.  Hearfielfi^  5  Ch.  D.  709.  And 
as  to  the  admission  of  maps  generally  as  evidence,  see  Bidder  v. 
Bridges,  54  L.  T.  529  ;  34  W.  R.  514. 
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may  refer  to  a  mUp  or  schedule,  which  must  be  ^^x^^ii, 
taken  as  a  part  of  the  description  itself,  for  verba 
iUata  tnesse  videntur :  Llewellyn  v.  Earl  of  Jersey y 
11  M.  &  W,  183.  If  these  different  parts  of  the 
same  description  are  not  consistent,  the  part  which 
is  definite  and  cdves  an  adequate  desie:nation  of  the 
identity  will  be^ax^cepted  and  the  remainder  rejected. 
If,  on  the  other  hand,  the  description  so  furnished 
is  not  sufficiently  definite,  the  recitals  and  other 
parts  of  the  deed  may  be  searched  for  indications 
of  the  intentions  of  the  parties ;  and  in  cases  where 
adequate  information  can  be  thus  gleaned  from 
witlun  the  four  corners  of  the  deed,  the  recitals 
or  other  parts  of  the  deed  will  be  allowed  to  over- 
ride the  parcels  or  schedule.  Lastly,  if  the  circum- 
stances are  such  that  the  description  thus  furnished 
cannot  be  properly  identified  with  the  parts  of  the 
property,  evidence  dehors  the  deed  will  be  admissible 
to  show  what  was  actually  intended  by  the  parties. 

First,  as  to  rejection,  where  there  is  a  clear  and  FaUa 
definite  description  of  the  parcels,  of  words  incon-  ^^'^^^^ 
sistent  therewith. 

Parcels  are  frequently  described  with  reference  to  Occupancy, 
the  name  of  the  present  or  late  tenant.  It  is 
important  that  accuracy  should  be'  secured  in  this 
respect.  No.  doubt,  when  the  statement  is  mani- 
festly incorrect,  it  may  be  rejected.  Thus  it  is 
said,  "  if  one  grant  in  this  manner  *  all  my  manor  of 
W.,  late  parcel  of  the  possession  of  the  Abbot  of 
S.,  and  late  in  the  possession  of  K.,'  and  in  truth  it 
never  was  in  the  possession  of  K.,  this  grant  is 
good  notwithstanding " :  Shep.  Touch.  247 ;  see 
Wrotesly  v.  Adams,  Plow.  191  ;  Windham  v.  Wind- 
ham,  Dy.  376  f . ;  Svyyft  v.  Eyres,  Cro.  Car.  546  ; 
Wilkinson  v.  Malin,  2  Cr.  &  J.  636  ;  Doe  d.  Smith 
V.  Galloway,  5  B.  &  Ad.  43.  On  the  other  hand 
the  words  referring  to  the  occupation  may  appear 
to  be  an  essential  part  of  the  description,  and  in 
such  cases  they  will  be  held  to  control  the  rest  of 
the  description  of  the  parcels  :  OgneTs  case,  4  Rep. 
486  ;  Dyne  v.  Nutley,  14  C.  B.  122;  MarrellY.  Fisher, 
4  Exch.  591  ;  Magee  v.  Lavell,  L.  R.  9  C.  P.  107. 

When  the  property  to  be  conveyed  consists  of  Description  . 
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Parcel!. 

by  reference 
to  schedule 
and  plan. 


several  houses  or  pieces  of  land^  it  is  a  common 
and  convenient  practice  to  describe  the  property 
in  general  terms  in  the  parcels,  and  to  add  that 
it  is  more  particularly  delineated  in  a  plan  referred 
to,  and  more  particularly  described  in  a  schedule  to 
the  deed ;  and  the  schedule  itself  may  be  made  to 
refer  to  the  plan  by  distinguishing  numbers.  When 
this  course  is  adopted  special  care  should  be  taken 
to  make  the  description  in  the  schedule  definite  and 
precise,  and  to  see  that  the  descriptions  in  the  two 
places  are  consistent ;  and  care  should  be  especially 
taken  to  see  that  the  delineation  on  the  plan  does 
not  in  any  respect  contradict  the  description  which 
refers  to  it.  Otherwise  serious  questions  may  arise  as 
to  what  passes  or  does  not  pass  By  the  deed.  Thus 
in  BaHon  v.  Dawes,  10  C.  B.  261,  the  parcels  were 
described  as  a  specified  farm  ;  but  the  schedule  and 
plan  to  which  the  parcels  referred  did  not  include  a 
close  which  was  proved  to  have  been  held  with  and 
treated  as  part  of  the  farm ;  and  the  Court  decided 
that  this  particular  close  did  not  pass  :  see  Wood  v. 
Rowcliffey  6  Exch.  407.  On  the  other  hand,  where 
the  description  in  the  body  of  a  bill  of  sale  specified 
all  the  chattels  of  the  grantor  "which  are  more 
particularly  described  in  the  schedule,"  but  the 
schedule  contained  descriptions  of  some  only  of 
his  chattels,  it  was  held  that  the  whole  passed: 
Baker  v.  Richardson,  6  W.  R.  663 ;  Cost  v.  Jagar, 
3  H.  &  N.  370.  See  also  Ex  parte  Jardvie,  Re 
McManus,  L.  R.  10  Ch.  322;  Sumner  v.  Scho- 
field,  43  L.  T.  763.  In  Howard  v.  Earl  of  Shrews- 
bury, L.  R.  17  Eq.  378,  the  question  arose  under 
an  Act  of  Parliament  giving  powers  of  sale  and 
exchange  over  settled  lands.  The  Act  vested  in 
trustees  all  and  singular  the  lands  in  certain  coun- 
ties limited  by  a  previous  settlement  and  Act, 
which  were  described  in  the  schedule.  The  schedule 
enumerated  lands  which  were  in  those  counties  but 
not  included  in  the  former  settlement  and  Act :  it 
was  held  that  these  lands  did  not  pass  :  cf.  Jenner  v. 
Jenner,  L.  R.  1  Eq.  361. 

Similarly,  in  the  case  of  plans,  the  question  is 
which  of  the  descriptions  is  clear  and  precise.     Thus, 
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in  Llewellyn  v.  Earl  of  Jerseij,  11  M.  k  W.  183,  the  ^^^^ 
parcels  referred  to  a  schedule,  and  the  schedule 
described  one  plot  as  No.  153  b  on  a  particular  plan, 
and  added  that  it  contained  34  perches.  The  plan, 
however,  showed  that  the  plot  contained  27  perches 
only ;  and  it  was  held  that  the  27  perches  only- 
passed  by  the  deed.  The  Court  rejected  the 
description  in  the  schedule,  "  containing  34  perches," 
as  falsa  demonstration  explaining  the  maxim  that 
falsa  demonstratio  non  nocet  (y)  thus :  "  as  soon  as 
there  is  an  adequate  and  sufficient  description,  with 
convenient  certainty  of  what  is  intended  to  pass  by  a 
deed,  any  subsequent  erroneous  addition  will  not 
vitiate  it."  In  Willis  v.  Watney,  51  L.  J.  Ch. 
181  (stated  infra,  p.  185),  the  yard  as  to  which 
debate  arose  would  have  been  excluded  from  the 
deed  had  the  matter  rested  upon  the  parcels  and  the 
plan.  So  in  the  case  of  Lvle  v.  Bichards,  L.  R.  1 
H.  L.  222,  the  description  m  the  body  of  the  deed 
was  such  as  to  admit  of  a  boundary  line  being  drawn 
from  either  the  north-east  or  south-east  corner  of  a 
house  ;  in  the  plan  the  line  was  drawn  from  the  north- 
east corner,  and  it  was  held  that  the  boundary  line 
must  be  taken  to  be  the  line  drawn  from  that  comer. 
A  plan  which  is  attached  to,  but  is  not  referred  to 
in  the  conveyance,  cannot  be  used  in  order  to 
explain  it :  nyse  v.  Leahy ,  Ir.  R.  9  C,  L.  384 ;  nor 
will  a  plan,  so  small  and  indistinct  as  to  be  of  no 
service  in  determining  boundaries,  be  allowed  to 
control  the  words  of  the  deed :  Taylor  v.  Parry,  1 
M.  &  Gr.  604.  See  also  Barlow  v.  Mhodes,  1  Cr.  & 
M.  439  ;  lie  Otways  Estate,  13  Ir.  Ch.  R.  222. 


{y)  The  strict  meaniDg  of  this  maxim  has  been  stated  to  be  that 
when  in  reading  the  description  of  the  parcels  of  a  deed  there  is 
found  a  clear  and  definite  description  which  applies  to  a  dis- 
tinguishable subject,  eyery  word  which  follows  may  be  treated  as 
irrelevant  and  mere  surplusage  :  see  and  compare  Shep.  Touch. 
247  ;  M&rrell  v.  Fisher,  4  Ex.  604 ;  Doe  d.  Smith  v.  Galloioay,  5 
B.  &  Ad.  51 ;  Lletoellyn  v.  Earl  of  Jersey,  11  M.  &  W.  189  ;  Kiiigs- 
Unm  Bail,  Co.  v.  Bradford,  7  Ir.  Ch.  Rep.  63 ;  Boe  d.  Conolly  v. 
Verrum,  5  East,  51 ;  West  v.  Laxoday,  11  H.  L.  C.  384  j  Pedley  v. 
Dodds,  L.  R.  2  Eq.  819 ;  but  see  Dowtie's  case,  3  Rep.  9  b;  Borke 
V.  Erringtcn,  7  H.  L.  C.  617. 
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Secondly,  if  the  description  contained  in  the  parcels 
and  any  schedules  or  plans  be  insufficient  to  identify 
the  property,  resort  may  be  had  to  the  recitals  or 
other  parts  of  the  deed,  if  these  throw  any  light 
upon  the  subject.  Thus,  where  the  parcels  of  a 
settlement  extended  to  all  the  settlor's  property,  a 
recital  that  it  was  intended  to  settle  all  the  settlor's 
property  in  a  particular  county  wa^  allowed  to 
restrain  the  wider  words  in  the  operative  part : 
Jenner  v.  Jennevy  L.  R.  1  Eq.  61 ;  see  also  Walsh  v. 
TrevanntoTiy  15  Q.  B.  733  ;  Roohe  v.  Lord  Kensing- 
ton, 2  K.  &  J.  753  ;  Barratt  v.  Wyatt,  30  Beav.  443  ; 
Gwyn  V.  Neath  Canal  Co.,  L.  R.  3  Ex.  209  ;  and  ante, 
p.  130  6*  seq.  On  the  other  hand,  where  the  descrip- 
tion in  the  parcels  is  clear  and  definite,  a  recital 
inconsistent  therewith  will  not  be  allowed  to  vary  it. 

For  some  remarks  on  the  question  what  will  pass 
by  a  deed  without  special  mention,  see  infraj  p.  191. 

Lastly,  as  to  the  admissibility  of  extrinsic  evidence 
to  show  the  intention  of  the  parties,  oral  evidence 
cannot,  as  a  general  rule,  be  called  in  to  explain  or 
vary  the  statements  of  a  deed  as  to  the  property 
therein  compriBed,  for  it  is  a  rule  of  law  that  when! 
contract  is  reduced  to  writing  the  result  must  be 
taken  as  the  final  expression  of  the  intention  of  the 
parties,  and  extrinsic  evidence  cannot  be  employed 
to  explain  the  intention  as  having  been  di&^nt 
from  what  appears  upon  the  face  of  the  deed.  Oral 
evidence  may,  however,  be  admissible  to  prove  the 
condition  of  the  property  and  of  every  part  of  it : 
Baird  v.  Fortune y  4  Macq.  127  ;  Magee  v.  Lavell, 
L.  R.  9  C.  P.  107. 

So  also  in  the  case  of  a  lease,  where  a  lessor  was 
suin^  a  tenant  for  having  ploughed  up  land  described 
in  his  lease  as  "  meadow,"  it  was  held  that  he  was 
not  estopped  by  the  description  from  proving  that  it 
was  in  fact  arable  :  Skipmth  v.  Green,  1  Stra.  610  ; 
cf  S.  C.J  Bac.  Abr.  Pleas;  Jack  v.  M'Intyre,  12  CI. 
&  F.  151  ;  Manning  v.  Fitzgerald,  29  L.  J.  Ex.  24. 
Or,  again,  oral  evidence  is  admissible  to  prove 
mistake  :  Hutchins  v.  Scott,  2  M.  &  W.  816 ;  Mor- 
timer V.  Shortallj  2  Dru.  &  W.  363.  If  the  mistake 
is  common  to  both  parties,  the  Court  will  interfere 
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(Shdbume  v.  Inchiquin,  1  Bro.  C.  C.  338  ;  Town-  ^^'^^ 
send  V.  Stangroom,  6  Ves.  328  ;  Fowler  v.  Fowler,  4 
De  G.  &  J.  250  ;  Earl  of  Bradford  v.  Earl  of  Horn- 
nej/,  30  Beav.  431),  but  not  otherwise,  unless  the 
case  is  such  that  the  Court  can  replace  the  parties  in 
the  same  position  as  if  the  deed  had  not  been  exe- 
cuted :  Garrard  v.  Frankel,  30  Beav.  445  ;  Ham's 
V.  Pepperel,  L.  R.  5  Ecj.  1 ;  Bloomer  v.  Spittle,  L.  R. 
13  Eq.  427.  When  it  is  proposed  to  set  aside  a  deed 
as  regards  some  of  the  parties  only,  it  seems  not  to 
be  essential  that  the  mistake  should  be  common  to 
all :  see  Bentley  v.  Mackay,  4  D.  F.  J.  279.  The 
rule  appears  to  be  that  when  there  is  a  mutual 
mistake  in  a  deed  the  remedy  is  to  rectify  by  substi- 
tuting the  terms  really  agreed  to ;  when  the  mistake 
is.  unilateral  the  remedy  is  not  rectification  but 
rescission,  but  the  Court  may  give  to  a  defendant 
the  option  of  taking  what  the  plaintiff  meant  to  give 
in  lieu  of  rescission  :  Paget  v.  Marshall,  28  Ch.  D. 
255.  When  there  are  no  lands  of  the  grantor 
exactly  agreeing  with  the  description  in  the  deeds,  it 
is  permissible  to  use  oral  evidence  to  show  what  land 
was  intended  to  pass  :  Beaumont  v.  Field,  1  B.  &  A. 
247.  Accordingly  it  is  laid  down  in  Shep.  Touch. 
248  that  "  if  a  man  grant  in  this  manner  all  or  any 
meadow  in  D.  containing  10  acres,  and  whereas  in 
truth  his  meadow  contains  20,  it  seems  this  is  a  good 
grant  for  the  whole  20."  Compare  Barton  y.  Dawes, 
10  C.  B.  261  (stated  ante,  p.  168).  In  Doe  d. 
Freeland  v.  Burt,  1  T.  R.  701,  it  was  held  that  where 
premises  were  described  as  a  messuage,  "  late  in  the 
occupation  of  A.,"  there  the  deed  did  not  exclude 
oral  evidence  of  the  fact  that  a  cellar  under  the 
messuage  was  not  in  the  occupation  of  A.,  but  of 
another  tenant.  Similarly,  in  Doe  d.  Norton  v. 
Webster,  12  A.  &  E.  442,  where  the  parcels  were 
described  as  "a  messuage  in  the  occupation  of  W., 
with  the  appurtenances, '  oral  evidence  was  admitted 
to  show  that  a  garden  adjoining  had  always  bee^ 
occupied  with  the  messuage  and  passed  by  the  deed. 
This  evidence  was  admitted  to  show  what  was 
included  in  the  strict  words  of  the  deed ;  and  in  the 
same  case  the  Court  refused  to  admit  the  evidence 
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^^^^'  afforded  by  the  conditions  of  sale  and  the  purchaser's 
declarations  which  were  offered  to  show  that  the 
garden  was  not  included  in  his  purchase,  on  the 
ground  that  such  evidence  "  went  to  contradict  the 
deed,  not  to  apply  the  words  of  it  to  any  particular 
thing : "  see  Doe  d.  Preedy  v.  HoUum,  1  I5ro.  &  P. 
53.  The  rule  is  also  clearly  laid  down  in  a  modern 
case,  in  which  the  question  was  whether  the  land  on 
which  an  alleged  trespass  had  taken  place  was  or 
was  not  within  the  parcels  in  a  deed.  Lord  Cran- 
ivorth,  C,  said  in  his  judgment :  "  In  order  to  adapt 
the  description  contained  in  the  lease  or  other 
instrument  (whether  expressed  by  words  or  by  a 
diagram)  to  the  line  in  nature  meant  to  be  designated 
by  fhe  .description,  it  is  necessary  to  have  reoo!L  to 
parol  evidence.  The  description  m  the  deed  cannot 
be  otherwise  identified  with  the  thing  intended  to  be 
described.  In  this  case,  therefore,  parol  evidence 
was  properly  admitted  for  the  purpose  of  showing 
whether  the  place  in  which  the  trespass  complained 
of  was  committed  was  or  was  not  included  in  the 
sett  of  the  plaintiff:"  Lyle  v.  Btchards,  L.  R.  1 
H.  L.  222,  at  p.  229.  So  also  where  the  question  is 
to  what  property  the  description  applies  :  Fox  v. 
Clarke,  L.  R.  9  Q.  B.  565. 

It  is  clear  that  if  an  agreement  refer  to  a  plan  as 
detailing  the  particular  mode  in  which  a  building 
contract  is  to  be  executed,  parol  evidence  is  admis- 
sible to  show  the  identity  of  the  plan :  Hodges  v. 
Horsfall,  1  R.  &  My.  116;  Clinan  v.  Cooke,  1  Sch. 
&  L.  32  ;  Blagden  v.  Bradhear,  12  Ves.  471.  But 
the  evidence  must  be  such  as  to  leave  no  doubt  as  to 
the  paper  to  which  reference  is  naade :  see  Nene 
Valley  Drainage  Commissioners  v.  Dunkley,  4  Ch.  D. 
1.  In  order  to  avoid  questions  the  plan  should  be 
signed  by  the  parties  and  annexed  to,  or  (still  better) 
endorsed  upon,  the  instrument.  This  remark  ap- 
plies even  more  strongly  in  the  case  of  a  purchase- 
deed,  as  the  plan  will  become  part  of  the  muniments 
of  title,  and  must  have  a  more  enduring  connection 
with  the  property  than  in  the  case  of  a  building 
contract, 
inconrenience      The   description  wiU  be  sufficient  if  such  as  to 
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enable  the  property  in  question  to  be  identified  (z).  ^"^^^'' 
But  there  is  no  point  in  which  titles  are  generally  so  arising  from 
defective  as  in  evidepce  of  identity.  Conveyances  dwcription. 
are  frequently  settled  by  persons  who  are  not 
acquainted  with  the  locahty  and  who  are  too  apt  to 
use  the  old  descriptions,  without  noticing  any  changes 
which  may  have  taken  place  in  the  boundaries  of  the 
lands  or  the  division  of  fields.  Changes  in  the  con- 
figuration of  land  are  constantly  taking  place,  par- 
ticularly where  land  is  subdivided  for  building  pur- 
poses. The  result  of  a  neglect  to  notice  such  changes 
is  very  often  to  render  it  impossible  to  discover  any 
trace  of  identity  from  an  inspection  of  the  deeds  ; 
and  in  order  to  obtain  evidence  on  the  point  it  is 
necessary  to  have  recourse  to  the  extraneous  aid  of 
statutory  declarations.  Whenever  any  alterations 
have  taken  place  in  any  part  of  an  estate  since  the 
last  conveyance  they  should  be  carefully  noticed  in 
the  parcels  ;  and  if  at  any  time  the  description  con- 
tained in  the  muniments  of  title  shoxild  have  become 
obsolete  the  modern  description  of  the  parcels  should 
be  given ;  and  it  should  be  added  that  they  were 
"formerly  known  and  described  as,"  &c.,  according 
to  the  old  description,  setting  it  out  fully ;  it  will 
not,  however,  be  generally  necessary  to  give  any 
particulars  of  the  instruments  containing  the  former 
description. 

It  may  b,e  useful  here  to  indicate  the  technical  Tennsusedin 
meaning  of  some  terms  of  description  of  different  p^Sa!"^ 


(t)  In  the  case  of  copyhold  lands,  it  has  been  decided  that  a 
general  description  is  sufficient  for  entry  on  the  Court  rolls :  Long 
y.  Collier^  4  Russ.  267 ;  but  the  considerations  affecting  descrip- 
tions on  Court  rolls  differ  materially  from  those  respecting- 
descriptions  of  parcels  in  ordinary  deeds;  for  there  is  in  these 
cases  an  additional  element  of  certainty  of  identification  arising 
from  the  traditional  character  of  the  descriptions  which  appear  in 
the  Court  rolls. 

While  fines  were  employed  in  effecting  the  disentailing  of  lands, 
it*  was  customary  to  make  the  parcels  not  so  much  a  description 
of  the  actual  property  which  was  being  dealt  with  as  a  series  of 
descriptive  words  sufficiently  wide  to  include  at  least  the  land  in 
question.  This  practice  has  been  retained  in  the  modern  disen- 
tailing deeds ;  in  which  there  is  seldom  any  attempt  to  describe 
the  parcels  accurately. 
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kinds  of  property,  mentioning  any  rules  to  be  observed 
in  the  employment  of  such  terms. 

An  advowson  is  the  right  of  presentation  or  colla- 
tion to  a  church,  and  may  pass  by  the  words  "  here- 
ditaments situate,  lying,  and  being  in  : "  Dyer,  323, 
b.  pi.  30 ;  but  the  word  "  situate  "  is  not  appropriate 
to  an  advowson,  and  it  will  only  pass  under  such 
general  words  upon  evidence  of  that  being  the  true 
intention  :  Crompton  v.  Jarratt,  30  Ch.  D.  298. 

In  describing  either  advowsons  or  tithes  no  refer- 
ence should  be  made  to  appurtenances. 

The  word  '*  appurtenances  "  will  pass  all  that  is 
usually  enjoyed  with  the  principal  member  of  the 
parcels  :  Hill  v.  Grange^  Plow.  170  a;  Doe  v.  Hottom^ 
4  A.  &  E.  76  ;  Doe  v.  Webster,  12  A.  &  E.  422; 
Smith  V.  Martin,  2  Wms.  Saund.  806 ;  and  compare 
Bryan  v.  Weathered,  Cro.  Car.  1 7 ;  Maitland  v. 
Mackinnon,  1  H.  &  C.  607. 

By  the  name  of  "  a  farm,"  houses,  lands,  and  tene- 
ments may  pass  :  Co.  Litt.  5  a. 

By  a  grant  of  a  garden,  the  soil  and  any  buildings 
thereon  wUl  pass :  Burton  v.  Brown,  Cro.  Jac.  648. 
As  to  what  is  a  garden,  see  Gilbert  v.  Thomison,  4 
D.  &  E.  222. 

The  term  "hereditaments,"  like  "tenements" 
{infrci),  is  very  comprehensive ;  it  denotes  every  kind 
of  property  or  right  which  will  descend  to  the  heir ; 
it  is  therefore  strictly  applicable  only  to  realty,  but 
will  include  land  and  tenements  and  rights  over  such 
property  of  every  description. 

"House  "will  include  the  outbuildings  and  curtilage, 
and  also  a  garden  attached  to  the  house :  St  Thomas's 
Hospital  V.  Charing  Cross  EaiL  Co.,  1  J.  &  H.  404. 

"Land"  primarily  means  arable  land,  but  "in 
legal  signification  it  comprehendeth  any  ground,  soil, 
or  earth  whatsoever ; "  also  water  covering  its  sur- 
face, mines  and  minerals  thereunder,  and  houses  and 
buildings  standing  upon  it :  see  Co.  Litt.  4  a ;  Cooke 
V.  Yates,  4  Bing.  90  ;  Ewer  v.  Haydon^  Cro.  Eliz. 
476  ;  LuttreVs  case,  4  Rep.  87  b ;  Canham  v.  Fiskj 
2  Cr.  &  J.  126. 

"  Manor  "  in  a  conveyance  will  pass  the  demesne 
lands  of  the  manor,  together  with  the  seignory  over 
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the  customary  freeholds  and  the  freehold  estate  in      ^"^•^' 

the  copyholds :  see  Co.  Litt.  58  a;  2  Bl.  Comm.  53. 

An  advowson  appendant  to  a  manor  will  pass  with- 

out  being  named  as  an  appurtenance,  by  a  grant  of 

the  manor  :  see  Earl  of  Albemarle  v.  Roger s^  2  Ves. 

jun.   477 ;    except  in  the  case  of  a  grant  by  the 

Crown:   see  17  Edw.   2,  stat.  1,  c.  15;  Co.  Litt. 

121  b;  AU.'Gen.  v.  SitweU,  1  Y.  &.  C.  (Ex.)  559. 

The  term  "  manor  "  will  include  a  reputed  manor :  4 

Cm.  Dig.  266 ;  see  sect.  2  of  the  Conveyancing  and 

Law  of  Property  Act,  1881. 

The  term  "  messuage  "  is  often  used  as  synonymous  Mcwnage. 
with  dwelling-house,  but  it  seems  properly  to  include 
also  any  land  usually  held  therewith,  and  accordingly 
that  term  will  pass  a  house  and  curtilage,  garden, 
orchard,  dovehouse,  &c.,  and  even  a  chapel  or 
hospital  may  pass  under  this  denomination  :  2  West. 
Symb. ;  Shep.  Touch.  12. 

A  reversion  strictly  means  the  estate  which  will  Revenion. 
revert  to  the  grantor  or  his  assigns  on  the  deter- 
mination of  a  partial  grant  made  by  him  out  of  his 
original  estate,  e.  g.y  the  freehold  reversion  of  the 
lord  in  the  copyholds  of  a  manor,  or  of  a  tenant  in 
fee,  who  has  granted  a  life  estate  or  a  lease,  and  the 
leasehold  reversion  of  a  lessee  who  has  granted  an 
underlease;  but  it  is  frequently  used  in  a  more 
extensive  sense,  denoting  also  an  estate  of  the 
grantor  in  "remainder,"  expectant  oh  the  deter- 
mination of  a  prior  estate  in  possession.  A  rever- 
sion is  best  conveyed  by  granting  the  whole  estate 
in  the  property  in  question,  subject  to  the  particular 
estates  in  existence,  and  not  by  describing  the  rever- 
sion by  that  title,  as  the  reversion  expectant  on  the 
particular  estate  under  the  settlement.  By  this 
means,  mistakes  in  the  description  of  the  deeds  and 
estates,  which  might  vitiate  the  grant,  are  avoided. 
Formerly,  in  grants  of  freeholds,  it  was  customary 
to  insert  a  clause  purporting  to  convey  all  reversion 
and  remainders  in  the  property.  The  clause  appears 
to  have  been  useless,  and  has  now  become  obsolete. 

Stocks  in  the  public  funds  should  be  described  in  stocks  and 
the  terms  of  the  Act  of   Parliament  by  which  ■^'^■" 
they    are    created.      Care    should    be    taken    to 
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make  it  quite  clear,  whether  the  actual  stock  is 
being  dealt  with,  or  the  proceeds  thereof.  Shares 
and  stock  in  public  companies  should  be  described 
according  to  their  proper  designation  in  the  books  of 
the  particular  company. 

The  term  "  tenement "  in  general  includes  not 
only  land,  but  every  modification  of  right  concern- 
ing it,  corporeal  or  incorporeal :  Co.  Litt.  20  a ;  Bex 
V.  Inhabitants  of  Tolpuddfe,  4  T.  R  671. 

A  grant  of  a  "  warren  "  is  ambiguous  :  it  may 
pass  the  soil :  Co.  Litt.  5  b ;  Shep.  Touch.  90  ;  but, 
in  general,  the  use  of  the  terms  "  warren  "  or  "  free 
warren,"  especially  if  words  of  limitation  are  added 
as  "  warren  of  conies,"  will  merely  import  the  grant 
of  a  liberty  or  franchise  without  the  soil :  Earl 
Beauchamp  v.  Winn,  L.  R.  6  H.  L.  223 ;  Robinson 
V.  Duleep  Singh,  11  Ch.  D.  798. 

A  grant  of  "  water  "  will  pass  merely  a  right  of 
fishing,  and  not  the  soil  which  is  covered  by  the 
water :  2  Bl.  Com.  1 8 ;  the  proper  description  is, 
"  that  piece  of  land  covered  by  water,"  describing 
it ;  it  is  said,  however,  that  by  a  grant  of  a  "  pool," 
the  water  and  land  will  pass  :  see  Co.  Litt.  4  b,  5  b. 

The  soil  will  pass  by  a  grant  of  a  "  wood,"  but 
not  by  a  grant  of  "  trees  "  :  Shep.  Touchst.  10,  94 ; 
Stanley  v.  White,  14  East,  332. 

In  assignments  of  leaseholds,  the  property  to  be 
assigned  is  usually  described  fully  in  the  recital  of 
the  lease  creating  the  term,  and  according  to  the 
description  in  the  lease,  and  the  parcels  will  be 
shortly  described  as  "  the  messuage  and  premises 
comprised  in  and  demised  by  the  said  lease,"  or  as 
the  case  may  require.  If  the  property  has  undergone 
any  material  alteration  since  the  lease,  the  fact 
should  appear  in  the  description  of  the  parcels  in 
the  assignment. 

Sometimes,  a  clause  in  general  terms  is  added  at 
the  close  of  the  parcels,  intended  to  embrace  all 
parts  of  the  property,  which  may  possibly  have 
been  omitted  from  the  body  of  the  description. 
Thus,  in  Lord  North  v.  Bishop  of  Ely  (cited  1  Bulst. 
100),  the  bishop  demised  a  manor-house  and  certain 
closes  and  demesnes  by  name,  "and  all  other  his 
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]ands  and  demesnes."  Only  those  matters  which  __Z?!?!^-_ 
are  ejusdem  generis  with  the  property  specifically 
described  will  pass  by  phrases  of  this  kind.  Thus, 
in  Lord  North  v.  Bishop  of  Ely,  it  was  held  that 
ancient  park  and  copyhold  land  did  not  pass.  See 
also  Rooke  v.  Lord  Kensington,  2  K.  &  J.  753  ; 
Moore  v.  Magraih,  1  Co wp.  1 2 ;  Doe  d.  Meyrick  v. 
Meyricky  2  Cr.  &  J.  223 ;  Doungsworth  v.  Blair,  1 
Keen,  795  ;  Pope  v.  Whitcomb,  3  Ruas.  124  ;  Doe  d. 
Pell  V.  Je7/es,  1  B.  &  Ad,  593  ;  Lyndon  v.  Stanbrtdge, 
2  H.  &  N.  51  ;  Harrison  v.  Blackburn,  17  C.  B. 
N.  S.  678  ;  lie  Wright,  15  Beav.  367  ;  Clifford  v. 
Arundel,  1  De  G.  F.  &  J.  311. 

Exceptions  and  Peservations.^ — Any  exceptions  or  Place  and 
reservations  intended  to  be  made  out  of  the  con-  e'^ong 
veyance  will  be  most  conveniently  mentioned  im-  andreserva- 
mediately  after  the  description  of  the  parcels.     An  ^^°°^ 
exception  is  of  a  part  of  the  thing  granted,  a  reser- 
vation is  of  some  right  or  profit  to  arise  out  of  it : 
see    ante,  Vol.    III.,  p.    132.      Therefore,   where, 
on  a  grant,  the  grantee  desires  to  retain  mines  or 
trees,   or  any  portion  of  the  property,   he  should 
except  it  from  the  conveyance ;  but  if  he  wishes  to 
secure  to  himself  some  right  or  easement,  or  profit 
over  or  in  relation  to  the  property,  it  should  be 
reserved. 

The  effect  of  exceptions  relating  to  timber  and 
trees,  and  to  mines  and  minerals,  is  discussed  ante. 
Vol.  III.,  tit.  Leases,  pp.  136 — 138.  Timber  and 
trees  are  not  often  excepted  on  a  sale  of  land.  It 
may  be  well,  however,  to  add  in  this  place  a  few 
further  remarks  with  regard  to  exceptions  of  mines 
and  minerals  in  conveyances  by  way  of  sale.  An 
exception  of  mines  and  minerals  will  carry  with  it  a 
reservation  of  all  powers  and  liberties  necessary  for 
working  the  minerals,  just  as  a  grant  of  mines  and 
minerals  will :  Aspden  v.  Seddon,  L.  R.  10  Ch. 
394 ;  Proud  v.  Bates,  34  L.  T.  N.  S.  406  ;  Duke  of 
Hamilton  v.  Graham,  L.  R.  2  Sc.  &  D.  166  ;  Earl 
of  Cardigan  v.  Armitage,  2  B.  &  C.  197 ;  Pomfret  v. 
Ricroft,  1  Wms.  Saund.  557 ;  and  ante,  Vol.  III., 
tit.  Leases,  p.  496,  n.  ;  as  to  the  effect  of  a  grant  of 
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^^^^^^'  specific  rights,  see  post,  p.  193.  But  though  the 
right  incident  to  the  grant  or  exception  is  available 
to  the  owner  of  the  minerals  for  any  purpose  for 
which  he  thinks  fit  to  employ  it :  Proud  v.  Bates, 
34  L.  T.  N.  S.  406  ;  DuJce  of  Hamilton  v.  Graham, 
L.  R.  2  Sc.  &  D.  166  ;  it  may  not  be  exercised  so 
as  to  damage  the  surface,  even  though  this  re- 
striction destroy  the  value  of  the  right ;  for  the 
presumption  is,  that  the  owner  of  the  surface  is 
entitled  to  the  full  enjoyment  of  the  surface  in  the 
condition  in  which  it  was  when  the  right  was 
acquired  by  the  owner  of  the  minerals ;  but  where 
the  parties  have  contemplated  and  contracted  that 
the  grantor  may  take  the  minerals,  making  com- 
pensation for  injury  done  to  the  surface,  he  will  not 
be  restrained  by  injunction  :  Harris  v.  Ryding,  5 
M.  &  W.  60 ;  Rogers  v.  Taylor,  2  H.  &  N.  528 ; 
Rowbottom  V.  Wilson,  8  H.  L.  C.  348  ;  DuJce  of 
Buccleuch  v.  Wakefield,  L.  R.  4  H.  L.  377 ;  Smith  v. 
Darhy,  L.  R.  7  Q.  B.  716;  Hext  v.  Gill,  L.  R. 
7  Ch.  699;  Aspden  v.  Seddon,  L.  R.  10  Ch. 
394 ;  Davis  v.  Treherne,  6  App.  Ca.  460 ;  Mundy  v. 
Duke  of  Rutland,  23  Ch.  D.  81 ;  Love  v.  Bell,  9  App. 
Ca.  286.  This  limitation  does  not  attach  where  the 
minerals  are  vested  in  the  grantor  by  virtue  of  the 
statutory  effect  of  a  grant  of  land  to  a  railway  com- 
pany ;  in  these  cases,  the  grantor  is  bound  to  give 
notice  to  the  railway  company  of  his  intention  to 
work  the  minerals  (8  &  9  Vict.  c.  20,  s.  78),  and  if 
the  company  does  not  purchase  them,  he  is  entitled 
to  work  the  mines  without  any  regard  to  the  effect 
of  the  working  upon  the   surface  (a) :  Fletcher  v. 

(a)  Similarly,  where  a  sewer  was  constructed  under  statutory 
powers,  it  was  held  that  there  was  no  right  to  lateral  support  in- 
cident to  the  statutory  powers,  but  that  the  necessary  easement 
must  be  purchased  :  Metropolitan  Board  of  Works  v.  MetropolUan 
RaU,  Co.,  L.  R.  3  C.  P.  612;  L  R.  4  C.  P.  192;  but,  as  to  a 
sewer  constructed  under  the  Public  Health  Act,  1875  (38  k  39 
Vict.  c.  55),  see  Re  Corporation  of  Dudley,  8  Q.  B.  D.  86.  So,  where 
a  gas  company  laid  down  mains  in  a  highway  without  the  authority 
of  the  landowner  and  without  statutory  powers,  but  with  the  permis- 
sion of  the  highway  authorities,  and  the  company  subsequently 
became  incorporated  and  obtained  statutory  powers  to  maintain 
gati-works  and  property,  and  the  lessee  of  the  mines  from  the 


PURCHASE  DEEDS.  179 

Great  Western  Railway,  4  H.  &  N.  242  ;  5  H.  &  N.  ^»^^^- 
616 ;  Great  Western  Rail.  Co.  v.  Bennett,  L.  R. 
2  H.  L.  27.  The  right  of  the  purchaser  to  support 
may,  of  course,  be  limited  by  provisions  for  that 
purpose  in  the  deed ;  but  clauses  of  this  nature  will 
he  interpreted  according  to  the  position  of  the 
parties  at  the  time  of  the  grant :  Mordue  v.  Dean 
and  Chapter  of  Durham,  L.  K.  8  C.  P.  336. 

Where  a  part  of  the  property  is  excepted  out  of  a 
grant,  the  exception  carries  with  it  all  rights  and 
members,  in  the  same  way  as  a  direct  grant  by  the 
grantee  to  the  grantor  would  have  done  :  Ewart  v. 
Belfast  Poor  Law  Guardians,  9  L.  R.  Ir.  172. 

Where  there  is  an  exception  which  may  refer  to  more 
than  one  part  of  the  subject-matter  of  the  grant,  the 
grantor  has  a  right  to  elect  which  he  will  take  under  it : 
ThomcLS  Lees  Case,  1  Leon.  268  ;  and  compare  the 
somewhat  similar  case  of  Bolton  v.  Bolton,  1 1  Ch.  D. 
968. 

An  exception  may  be  of  use  in  agisting  m  the 
construction  of  the  parcels ;  as  it  may  indicate  what 
was  intended  to  pass,  by  showing  what  was  not 
intended  to  pass :  Ivison  v.  Gassiot,  3  D.  M.  G. 
958 ;  of.  Williams  v.  Mercier,  10  App.  Cas.  1. 

In  Shep.  Touchst.  78,  the  following  requisites  of  a 

food  exception  are  stated : — -.1.  The  exception  must 
e  by  apt  words.  2.  It  must  be  of  part  of  the  thing 
granted  and  not  of  some  other  thing.  3.  It  must  be 
of  part  of  the  thing  only,  and  not  of  all,  or  of  the  effect 
of  the  thing  granted,  for  if  the  exception  extends  to 
the  whole  thing  granted,  it  is  void  :  Dorrell  v.  Collins, 
Cro.  Eliz.  6 ;  so,  on  a  grant  of  lands,  an  exception 
of  the  profits  would  be  bad.  4.  It  must  be  of  such  a 
thing  as  is  severable  from  the  thing  granted.  5.  It 
must  be  such  a  thing  as  he  that  doth  except  may 
have,  and  doth  properly  belong  to  him.     6.  It  must 

landowner  damaged  the  mains  by  his  workings,  it  was  held  that 
the  gas  company  was  entitled  to  damages  from  the  lessee  of  the 
mines ;  that  the  landowner  was  entitled  to  compensation  for  the 
additional  burden  imposed  upon  his  land,  and  also  that  the  lessee 
of  the  mines  was  entitled  to  compensation  for  the  limitation  put 
upon  the  uses  of  the  coal :  NormafUon  Oaa  Co,  v.  Pope  and  Pear" 
son,  49  L.  T.  798. 
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be  of  a  particular  thing  out  of  a  general,  and  not  of 
a  particular  thing  out  of  a  particular  thing,  or  of  a 
part  of  a  certiainty  (i).  An  exception  out  of  an 
exception  is  good,  and  leaves  the  thing  to  pass  by 
the  grant  as  if  it  had  never  been  excepted  :  Leigh  v. 
Shaw,  Cro.  Eliz.  372 ;  see  Shep.  Touchst.  78. 

An  exception  is  always  construed  most  strongly 
against  the  grantor,  on  the  ground  that  the  words 
are  his  words :  Bulkn  v.  Denning,  5  B.  &  C.  850. 

The  term  reservation  is  properly  applied  to  clauses 
whereby  the  grantor  secures  to  himself  something 
issuing  out  of  the  thing  granted,  such  as  rights  of 
working  mines,  of  way,  of  water,  of  light,  or  of  any 
other  nature  {c),  or  any  profit  such  as  a  rent-charge 
or  other  periodical  payment.  A  reservation,  like  an 
exception,  must  be  consistent  with  the  grant  and 
the  rest  of  the  deed,  or  it  may  be  rejected  as  being 
repugnant :  Shep.  Touchst.  88. 

It  is  not  uncommon  for  grantors  on  excepting 
mines,  to  reserve  to  themselves  powers  of  working. 
As  a  rule,  such  powers,  expressly  reserved,  are  not 
construed  so  as  to  abridge  the  powers  which  the 
law  confers  as  incident  to  the  exception :  Earl  of 
Cardigan  v.  Armitage,  2  B.  &  C.  197  ;  Hodgson  v. 
Field,  7  East,  613.  Accordingly,  where  it  is  pro 
posed  that  certain  powers  only  shall  be  exercised  by 
the  grantor,  care  should  be  taken  expressly  to 
exclude  the  exercise  by  him  of  any  others  :  see  Bell 
V.  Wilson,  11  Jur.  N.  S.  437  ;  Midland  Bail.  Co.  v. 
Checkley,  L.  R.  4  Eq.  19.  The  powers  which  the 
law  gives  extend  only  to  those  acts  which  are 
necessary  for  the  proper  enjoyment  of  what  is 
excepted  from  the  grant.     In  the  case  of  timber  it 


(b)  By  the  sixth  requisite  appears  to  be  meant  that  a  general 
grant  of  all  A.'s  houses  at  B.,  except  a  particular  house,  would  be 
good,  but  not  a  grunt  of  three  particularly  specified  houses,  except 
one  of  them. 

(c)  Sporting  rights,  strictly  speaking,  are  not  either  exceptions  or 
reservations ;  they  ought  to  be  expressly  re-granted ;  but  a  reser- 
vation of  such  rights  may  be  held  to  enure  as  a  re-grant :  Wichliam 
V.  Hawker,  7  M.  &  W.  63  ;  see  Durham  and  Sunderland  Rail,  Co. 
V.  Walker,  2  Q.  B.  9G7 ;  3wart  v.  Graliam,  7  H.  L.  C.  331  :  see 
also  ante,  tit.  Leases,  Vol.  III.,  p.  133. 
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appears  that  these  powers  will  extend  to  the  bringing  ^^t^^- 
chapmen  to  view  the  trees  which  are  still  standing  : 
Shep.  Touchst.  100  ;  but  see  Foster  v.  Spooner,  Cro. 
Eliz.  18;  Sir  John  Talbot  v.  Woodhouse,  2  Lutw. 
1480;  Ltford's  Case,  11  Rep.  48  a;  Ashmead  v. 
Banger,  1  Ld.  Raym.  552 ;  whereby  the  right 
appears  to  have  extended  no  further  than  the  enter- 
ing and  cutting.  But  it  seems  that  in  the  case  of 
mines,  the  owner  of  the  mines  cannot  reckon  upon 
those  implied  powers  as  giving  him  a  right  to  make 
a  deposit  of  iron-coal,  or  to  take  intending  pur- 
chasers on  to  the  land :  Earl  of  Cardigan  v.  Ar- 
mitage,  2  B.  &  C  211.  Express  powers  should, 
therefore,  be  reserved  when  it  is  desired  to  extend 
.  the  rights  of  the  owner  beyond  what  is  absolutely 
necessary  for  the  purpose  of  enabling  him  to  obtain 
the  enjoyment  of  that  which  has  been  retained  by  him. 

Where  a  grantor  has  conveyed  property  to  a  implied  grant 
purchaser  or  grantee,  the  law  assumes,  in  the  absence  tbf/ ^*''^^*' 
of  any  statement  to  the  contrary,  that  he  has  necessary 
granted  it,  with  all  the  rights  and  easements  belong-  ®**®°^®'^^ 
ing  to  it.  The  law  also  holds  that  a  grantor  cannot 
derogate  from  his  own  grant :  Wheeldon  v.  Bun'ows, 
12  Ch.  D.  31  ;  and  that  a  grant  must  be  construed 
most  strongly  against  the  grantor :  Shep.  Touchst. 
87  ;  Cru.  Dig.  tit.  32,  ch.  20,  s.  13  ;  Be  Stroud,  8 
C.  B.  529  ;  Fowkes  v.  Manchester  and  London  As- 
surance Association,  3  B.  &  S.  925  ;  Neill  v.  Devon- 
shire, 8  App.  Cas.  149.  But  this  rule  of  law  is 
subject  to  an  exception,  and  that  is  that  where 
a  right  in  the  land  granted  is  absolutely  neces- 
sary for  the  beneficial  enjoyment  of  the  pro- 
perty retained,  the  grantor  must  be  taken  to  have 
reserved  it  to  himself.  "  If  a  man  hath  four  closes 
lying  together,  and  sells  three  of  them,  reserving 
the  middle  close,  and  hath  not  any  way  thereto,  but 
through  one  of  those  which  he  sold,  although  he 
reserved  not  any,  yet  he  shall  have  it  as  reserved  unto 
him  by  law  :  "  Clark  v.  Cogge,  Cro.  Jac.  170.  To 
the  same  effect  in  the  cases  of  Jorden  v.  Attwood,  ' 
Owen,  122  ;  Staple  v.  Hey  don,  6  Mod.  1  ;  Howton 
V.  Fearson,  Willes,  72;  Chester  v.  Lethhridge^ 
Willes,  72  n.  ;  Dutton  v.  Tayloi%  2  Lutw.  1487.     In 
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the  last  case  the  maxim  for  this  rule  is  said  to  be 
that  it  is  a  matter  of  public  policy,  as  the  land-locked 
close  could  not  otherwise  be  cultivated.  On  these 
cases  were  decided  Ptnmngton  v.  Gallandy  9  Exch.  1 ; 
Dodd  V.  Burchell,  1  H.  &  C.  113 ;  and  reference 
may  be  made  to  Pearson  v.  Spencer ^  3  B.  &  S.  761 ; 
WortJdnqton  v.  Grierson^  2  E.  &  E.  618;  Barlow 
V.  Rhodes^  1  Cr.  &  M.  449 ;  Richards  v.  Rose^  9 
Exch.  218;  OsborneY.  Wise,  7  C.  &  P.  761 ;  Fhey- 
set/  V.  Vicary,  16  M.  &  W.  481 ;  Davies  v.  /Sear, 
L.  R  7  Eq.  427  ;  BqUim  v.  Bolt(m,  11  Ch.  D.  968 ; 
Corporation  of  London  v.  Riggs^  13  Ch.  D.  798. 

A  way  of  necessity  is  limited  to  the  purposes  for 
which  it  was  necessary  at  the  date  of  the  grant 
under  which  it  arises,  Ld  may  not  be  used  fo?any 
other  purposes  :  Corporation  of  London  v.  Rtggs,  13 
Ch.  D.  798  ;  and  it  is  hmited  as  to  its  duration  by 
the  continuance  of  the  necessity  for  it :  Holmes  v. 
Goring,  2  Bing.  76  ;  but  where  land  was  purchased 
by  a  local  authority,  and  the  only  way  to  which 
was  over  other  land,  it  was  held  that  they  were 
entitled  to  use  the  road  for  all  purposes  for  which 
they  bought  the  land  :  Serff  v.  Acton  Local  Board , 
31  Ch.  D.  679. 

The  rights  thus  vested  in  the  grantor  are  usually 
spoken  of  as  arising  from  a  re-grant  to  him  by  the 
grantee  :  Corporation  of  London  v.  Rig(j[s,  1 3  Ch.  D. 
798.  As  to  the  difficulty  that  may  anse,  if  this  be 
the  strict  view,  with  regard  to  an  easement  of 
necessity  reserved  by  impUcation  on  a  grant  which 
is  not  executed  by  the  grantee :  see  1  Wms. 
Saunders,  p.  573,  notes  to  Pom  fret  v.  Ricroft. 

The  right  to  indicate  the  direction  which  a  way 
of  necessity  shall  take  over  the  servient  tenement, 
belongs  to  the  owner  of  that  tenement :  BolUm  v. 
Boltmiy  11  Ch.  D.  968. 

Easements  may  apparently  be  implied  in  cases 
where  they  are  of  a  mutual  character.  For  example, 
the  right  to  lateral  support  may  be  implied  in  a  grant 
of  a  house  by  the  owner  of  two  adjoining  houses 
which  mutually  support  each  other  :  Richards  v. 
RosCy  9  Exch.  218;  Gayford  v.  Nichollsj  9  Exch. 
702 ;  but  it  may  be  doubted  whether  there  is  not 
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rather  a  case  of  an  easement  arising  by  necessity :  ^^'^^ 
Shurbrook  v.  Tufnell  (No.  1),  46  L.  T.  886 ;  and 
compare  Bussell  v.  Watts,  25  Ch.  D.  572,  10  App. 
Cas.  590 ;  where,  though  the  case  was  argued  as  one 
of  mutual  light,  the  decision  seems  to  have  rested  on 
tiie  ground  of  the  existence  of  a  collateral  agree- 
ment intended  to  secure  the  enjoyment  of  the 
easement  in  question  :  see  per  Earl  of  Selborne,  L.  C. 
at  p.  602  ;  and  in  the  words  of  Selborne,  L.  C,  for 
either  party  to  insist  on  the  benefit  of  such  an 
agreement,  so  far  as  it  is  in  his  favour,  is  not  to 
derogate  from  his  own  grant,  but  to  require  that  the 
other  party  shall  not  do  so. 

The  principle  thus  established  as  to  easements  of 
necessity  was  extended  in  the  case  of  Pyer  v.  Carter, 
1  H.  &  N.  9 1 6,  to  a  drain,  as  being  an  apparent  and 
continuous*  easement.  The  case  was  re^rred  to,  in 
obAer  dicta,  by  two  judges  in  the  Court  of  Appeal,  in 
the  case  of  Watts  v.  Kelson,  L.  R.  6  Ch.  166;  but 
this  appears  to  be  the  only  case  in  which  it  has 
been  approved.  The  rule  of  law  (d)  has  been 
repeatedly  laid  down  to  be,  that  an  absolute  convey- 
ance gives,  as  against  a  grantee,  any  right  which  a 
grantee  would  have  to  use  the  thing  granted  in  a 
lawful  way,  and  that  if  a  grantor  wishes  to  reserve 
any  right  or  easement  over  the  thing  granted,  he 
must  do  so  in  express  terms  ;  and  that,  even  though 
the  easement  in  question  be  continuous  and  apparent, 
the  grantor  must  be  taken  to  intend  to  relinquish 
the  easement,  unless  he  says  that  he  does  not: 
White  V.  Bass,  7  H.  &  N.  722 ;  Suffield  v.  Brown, 
4  De  G.  J.  &  S.  185 ;   Crossley  v.  Lightowler,  L.  E. 

(d)  The  distinction  between  the  case  of  a  vendor  and  a  pur- 
chaser in  respect  of  implied  easements  is  well  exemplified  in  the 
old  case  of  Tenant  v.  Goodmn,  2  Ld.  Raym.  1093.  In  that  case 
Lord  Bolt,  referring  to  Palmer  v.  Fletcher,  1  Lev.  122,  said  "If, 
indeed,  the  builder  of  the  house  sells  the  house  with  the  lights  and 
appurtenances,  he  cannot  build  upon  the  remainder  of  the  ground 
so  near  as  to  stop  the  lights  of  the  house  ;  and,  as  he  cannot  do  it, 
so  neither  can  his  vendee.  But,  if  ho  had  sold  the  vacant  piece  of 
ground  and  kept  the  house,  without  reserving  the  benefit  of  the 
lights,  the  vendee  might  build  against  his  house.  But,  in  the 
other  case,  where  he  sells  the  house,  the  vacant  piece  of  ground  is 
by  that  grant  charged  with  the  lights." 
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2  Ch.   478 ;   Wheeldon  v.  Burrows,  12  Ch.  D.  31 ; 
Russell  V.  WattSj  10  App.  Ca,  590. 

When  land  is  sold  in  lots,  questions  may  arise  as 
to  the  rights,  in  respect  of  apparent  and  continuous 
easements,  of  the  parties  claiming  under  the  same 
vendor  by  grants  which  are  practically  simultaneous. 
Where  the  sales  are  not  actually,  or  in  effect,  simul- 
taneous, the  case  is  clear  that  the  purchaser  who  is 
second  in  point  of  time  can  have  no  rights  against 
the  first  purchaser  other  than  those  of  the  vendor, 
and  that  he  has  to  bear  all  his  habiUties :  Swan- 
borough  v.  Coventry j  9  Bing.  305  ;  Murchie  v.  Black, 
11  Jur.  N.  S.  608  ;  JVheeldon  v.  Burrows,  12  CL  D. 
31.  But  where  the  sales  and  conveyances  are 
practically  simultaneous,  it  would  appear  that  the 
rights  of  the  respective  purchasers  wiU  be  the  same 
as  if  they  had  each  been  first  in  order  of  time  :  Caz 
V.  Matthews,  1  Ventr.  237  ;  liosewell  v.  Pry  us,  6 
Mod.  116  ;  Comptmi  v.  Bichards,  1  Pir.  27  ;  Allen 
v.  Taylor,  16  Ch.  D.  355;  Righy  v.  Bennett,  21 
Ch.  D.  at  p.  567.  It  is,  however,  to  be  noted  that 
this  is  not  really  a  reservation :  "  but  in  order  to 
make  all  those  grants  which  are  looked  upon  as  one 
transaction  available  and  effectual,  it  is  considered 
that  each  of  the  grantees  is  to  be  looked  upon  as 
taking  from  the  grantor  while  he  has  the  power  to 
give  it,  what  it  is  right  that  he  should  get ;  so  that 
there  is  an  implied  grant  against  all  the  other 
grantees  of  those  easements  which  will  be  reasonably 
necessary  for  the  property  which  is  conveyed,"  per 
Cotton,  L.  J.,  Russell  v.  Watts^  25  Ch.  D.,  at  p.  573; 
and  this  case,  of  several  contemporaneous  grants,  is 
referred  to  as  an  example  of  the  strong  way  in 
which  the  courts  insist  upon  the  principle  that  a 
grantor  shall  not  derogate  from  his  own  grant. 
The  result  is  that  all  quasi  easements  which  existed 
between  the  lots  in  the  hands  of  the  vendor  are  per- 
petuated by  way  of  implied  grant,  in  the  hands  of 
the  respective  purchasers. 

It  may  be  stated  as  a  result  of  the  authorities, 
that  a  vendor  will  do  wisely  in  reserving  in  express 
terms  any  easement,  affecting  the  part  of  his  pro- 
perty which  he  is  selling,  whether  necessary  or  not. 
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which  he  desires  to  retain,  so  as  to  avoid  questions      ^"^•^^ 
HS  to  what  he  is  entitled  to  as  against  his  grantee. 

General  Words.^ — After  the  description  of  the  G«j^rai 
parcels  it  was  the  invariable  practice  to  add  a  clause, 
by  which  the  grantor  purported  to  include  in  his 
gi^ant  all  those  parts,  or^subsidiary  members,  of  the 
property  which  were  not  usually  described  with 
minute  accuracy  in  the  parcels,  and  also  all  ease- 
ments, rights,  and  liberties  which  belonged  to  him 
at  the  date  of  the  grant,  as  appurtenant  to  the 
property  granted.  This  clause,  commonly  called 
"general  words,"  comprised  a  number  of  words 
which  were  inserted,  with  perhaps  too  little  regard 
to  the  actual  requirements  of  each  case.  A  grant  of 
land,  pure  and  simple,  will  pass  all  that  the  law 
considers  as  being  part  and  parcel  thereof,  and  all 
that  is  legally  appurtenant  thereto,  and  also  all  such 
risrhts  and  easements  as  are  necessary  to  the  proper 
enjoyment  thereof  in  ihe  state  in  which  the  nroperty 
was  at  the  time  at  which  it  was  granted.  Many  of 
the  words  commonly  inserted  in  this  clause  would 
have  no  eflfect,  as  they  could  purport  only  to  con- 
vey such  portions  of  the  property  or  such  rights  and 
easements  as  would  pass  imder  a  mere  grant  of  the 
land.  "  General  words,  as  we  all  know,  are  almost 
always,  if  not  always,  unmeaning ;  and  you  can  in 
fact  only  lay  hold  of  them  to  sometimes  extend  the 
operation  of  an  instrument ;  bs£ot  example,  to  ea«e- 
ments  which  have  become  extinguished  by  unity  of 
seisin  or  enjoyment,  or  in  some  other  way.  They 
have  no  operation,  and  the  only  wonder  is  that  they 
have  been  allowed  to  remain  so  long  in  the  con- 
veyancer s  pigeon-holes  to  be  put  in  every  deed,  when 
in  truth  they  have  reaUy  no  meaning  or  effect  at  alL" 
FerHallyY.'C.f  in  Wood  v.  Saunders,  44  L.  J.  Ch.  510. 

But  general  words  have  in  many  cases  been  held  ^^^  p^ 
to  pass  what  without  them  might  not  pass  by  the  w^S?* 
deed,  that  is,  the  clause  has  been  held  to  operate 
to  grant  more  than  the  law  would  otherwise  rive  : 
see  Bailey  v.  Great  Western  Bail.  Co.,  26  Ch.  D.  at 
p.  444.  In  Willis  v.  WalTiet/,  51  L.  J.  Ch.  181,  a 
yard  which  was  not  marked  in  the  plan  referred  to 
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^^**^'  by  the  parcels,  was  held  to  pass  under  the  word 
"  yards '  m  the  general  words  in  the  deed.  Nothing, 
however,  will  pass  by  the  general  words  which 
would  not  pass  by  the  grant  unless  it  is  intended  in 
the  strict  meaning  of  the  terms  used :  Barlow  v. 
Rhodes,  1  Cr.  &  M.  439 ;  Morris  v.  Edgington,  3 
Taunt.  24  ;  Kooystra  v.  Lucas,  5  B.  &  Ad.  830. 

General  words  will  pass  only  that  which  the 
grantee  had  to  give  at  the  date  of  the  grant,  and 
will  not  extend  to  anything  he  may  subsequently 
acquire:  Booth  v.  Alcock,  Li.  R.  8  Ch.  663.  In 
other  words,  this  clause  will  work  no  estoppel,  for  it 
contains  no  representation  by  the  grantor  that  he 
has  anything  to  grant,  only  that  if  he  has  anything 
to  grant,  he  grants  it. 
Eflfectof  Questions  as  to    the   interpretation    of  general 

r^i^  words  have  usuaUy  arisen  upon  a  sevemnce  of  tene- 
orreTivorof  mcuts  by  the  grant  of  one  of  them  in  respect  of 
**^°^*"  '  easements,  or  quasi  easements  which  have  been 
extinguished  by  unity  of  possession,  and  have  been 
enjoyed  by  the  grantor  himself  during  unity  of 
possession.  Those  easements  or  qv4zsi  easements 
which  are  legally  appurtenant  to  a  tenement,  and  pre- 
judicially affect  the  property  of  a  stranger,  and  those 
which  are  of  necessity,  appear  to  pass  by  the  opera- 
tion of  the  grant  itself :  see  infra,  p.  193.  But 
where  the  owner  of  a  dominant  tenement  acquires 
the  servient  tenement  (whereby  the  easement 
becomes  extinct),  or  where  the  owner  of  two  tene- 
ments creates  an  easement  over  one  for  the  benefit 
of  the  other,  and  subsequently  aliens  the  dominant 
tenement,  the  easement  may  be  revived  or  created 
by  virtue  of  the  general  words. 

It  must  be  borne  in  mind  that  continuous  ease- 
ments, such  as  the  right  to  light,  will  pass  inde- 
pendently of  general  words  by  the  effect  of  the 
grant  at  law.  But  the  case  is  otherwise  when  the 
right  is  not  continuous.  It  was  said  by  Erie,  C.  J., 
in  Polden  v.  Bastard,  L.  R.  1  Q.  B.  161,  that 
'  *'  there  is  a  distinction  between  easements  used  from 

time  to  time,  as  a  right  of  way,  and  of  necessity  or 
continuous  easements.  The  cases  recognise  this 
distinction,  and  it  is  clear  law  that  upon  a  severance 
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of  tenements,  easements  used  of  necessity,  or  in  ^"^^*^' 
their  nature  continuous,  wUl  pass  by  impUcation  of 
law  without  any  words  of  grant ;  but  with  regard  to 
easements  which  are  used  from  time  to  time  only, 
they  do  not  pass,  unless  the  owner  by  appropriate 
language  shows  an  intention  that  they  should  pass." 
See  also  Watts  y.  Kelsoriy  L.  R.  6  Ch.  at  p.  173  ;  and 
Kat/  V,  Oxley,  L.  R.  10  Q.  B.  at  p.  366. 

When  an  easement  which  had  a  prior  existence  has  Renror  of 
become  extmct  by  umty  ot  possession,  it  will  be  eaawnenu. 
revived  if  the  language  of  the  deed  is  suflScient  to 
indicate  an  intention  that  it  shall  be  revived.  When 
an  easement  has  become  extinct  by  unity  of  owner- 
ship, and  the  owner  wishes  to  grant  the  easement 
with  the  premises  to  which  it  was  formerly  appur- 
tenant, he  must  use  language  to  show  that  he 
intended  to  create  the  easement  de  novo :  Barlow  v. 
Hkodes,  1  Cr.  &  M.  448 ;  and  it  appears  from  the 
remarks  of  Bay  ley,  B.,  in  that  case,  thjtt  general 
words  will  be  sufficient  for  that  purpose  if  they 
describe  the  easements  as  "  used  and  enjoyed  "  with 
the  parcels;  but  will  not  be  enough  if  they  be 
spoken  of  as  "  appertaining  and  belonging  "  to  the 

{)remises  ;  as  these  terms  will  pass  no  more  than  the 
aw  would  give  independently  of  the  general  words  : 
see  also  Whalley  v.  Thompson,  1  Bos.  &  P.  1 7 1  ;  Brett 
V.  Clowsery  5  C.  P.  D.  376;  HinchcUffe  v.  Earl 
Kinnovi,  5  B.  N.  C.  1 ;  James  v.  Plant,  5  B.  & 
Ad.  791,  4  A.  &  E.  749;  Worthington  v.  Crimson, 
2  E.  &  E.  618.  It  was,  however,  suggested  by  Frj/, 
L.  J.,  in  Bailey  v.  Great  Western  Rail.  Co.,  26  Ch. 
D.  34,  at  p.  457,  that  a  riffht  of  way  over  a  formed 
road  would  probably  pass  by  a  mere  grant,  without 
general  words ;  but  this  question  is  now  of  little 
practical  importance,  having  regard  to  the  operation 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881,  referred  to  infra,  p.  189. 

In  cases  where  the  owner  of  two  tenements  has,  in 
the  exercise  of  his  right  of  ownership,  created  over 
one  of  them  a  quasi  easement  which  was  not  in 
existence  prior  to  the  unity  of  possession,  it  may 
now  be  regarded  as  settled  that  the  easement  will 
pass  by  virtue  of  the  general  words  {i.e.,  "  used  and 
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^"^•^*  enjoyed,"  or  the  like)  if  the  easement  be  apparent. 
The  authorities  would  be  quite  clear  and  consistent 
on  this  point,  but  for  the  cases  of  Thompson  v. 
WaterloWy  L,  R.  6  Eq.  36,  and  Langley  v.  Hammond^ 
L.  R.  3  Ex.  161.  In  the  former  case  the  ground  of 
decision  may  not  be  obvious;  but  in  the  latter  case 
Kelly y  C.  B.,  and  Martin^  B.,  expressly  stated  their 
opinion  that  general  words  wiU  not  avail  to  revive  a 
right  which  did  not  exist  at  any  time  prior  to  the 
union  of  the  ownership  in  the  two  closes  in  the  same 
person.  This  case,  and,  so  far  as  it  is  based  on  the 
same  reasoning,  the  case  of  Thompson  v.  Waterlow, 
L.  R.  6  Eq.  36,  also  must  now  be  considered  as  over- 
ruled :  see  Watts  v.  Kelson,  L.  R.  6  Ch.  166; 
Kay  V.  Oxl^j  L.  R.  10  Q.  B.  360  ;  Barkshire  v. 
Gruhh,  18  Ch.  D.  616;  Bailey  v.  Great  Western 
Rail  Co.,  26  Ch.  D.  434.  In  Barkshire  v.  Gmhh, 
18  Ch.  D.  at  p.  622,  Fry,  J.,  thus  states  the  law  on 
the  subject :  **  When  there  are  two  adjoining  closes, 
and  there  exists  over  one  of  them  a  formed  and 
constructed  road,  which  is  in  fact  used  for  the  pur- 
poses of  the  other,  and  that  other  is  granted  with 
the  general  words,  'together  with  all  ways  now  used 
or  enjoyed  therewith/  a  right  of  way  over  the  formed 
road  will  pass  to  the  grantor,  even  though  that  road 
had  been  constructed  during  the  unity  of  jjossession 
of  the  two  closes,  and  had  not  existed  previously." 

So,  where  the  owner  of  the  two  closes  has  made 
and  used  a  watercourse  or  a  road  over  the  one  for 
the  benefit  of  the  other,  and  then  sells  the  latter,  it 
appears  now  to  be  settled  law  that  the  easement 
will  pass  by  the  general  words.  This  rule  was  up- 
held in  several  old  cases  :  Wordledg  v.  Kingswel, 
Cro.  Eliz.  794  ;  Kooystra  v.  Luca^,  5  B.  &  A.  830 ; 
Staple  V.  Hey  don,  6  Mod.  1.  Where,  however,  the 
owner  of  two  closes  passes  over  the  one  to  get  to 
the  other,  such  passage  may  be  referred  to  his 
ownership  merely,  and  may  amount  to  no  more  than 
a^  exerciL  of  hfs  rights  k  ownership  for  his  own 
convenience :  see  Watts  v.  Kelson,  L.  R.  6  Ch. 
166;  Bolton  v.  Bolton,  11  Ch.  D.  970.  Probably 
when  there  is  no  more  than  this,  no  right  of  way 
would  pass,  without  a  clear  and  express  grant  of  the 
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easement.     This  may  perhaps  have  been  the  ratio      ^"^•^^ 

decidendi  of  the  ease  of  Thompson  v.  Waierlow,  L.  R. 

6  Eq.  36  ;  for  it  appears,  upon  a  comparison  with  the 

report  of  the  same  case  in  27  L.  J.  Ch.  498,  that  the 

road  in  that  case  was  a  mere  desultory  cart  track, 

and  not  a  formed  road  :  see  remarks  of  Lush,  J.,  in 

Kay  V.  Oxley,  L.  R  10  Q.  B.  at  p.  370. 

A  right  of  common  which  has  become  extinguished 
1  •      •  • 

by  the  union  in  the  same  person  of  the  ownership  of 
the  servient  and  dominant  tenement,  will  be  revived 
by  a  grant  of  the  dominant  tenement  with  appro- 
priate general  words  :  compare  Marsham  v.  Hunter , 
Cro.  Jac.  253  ;  Clements  v.  Lamherty  1  Taun.  205  ; 
Hall  V.  Byrony  4  Ch.  D.  667  (where  the  words  were 
not  adequate)  with  Wordledg  v.  Kmgswel,  Cro.  Eliz. 
794.  It*  may  be  observed  that  the  general  words 
implied  by  statute  (as  to  which  see  infra)  are  suffi- 
cient to  pass  such  a  right  of  common. 

Where  lands  were  allotted  to  the  owner  of  a  farm 
in  respect  of  certain  common  rights  enjoyed  in  virtue 
of  his  ownership  of  the  farm,  it  was  held  that  a 
grant  of  the  farm  with  the  usual  general  words  did 
not  pass  the  allotted  lands :  Williams  v.  Phillips,  8 
Q.  B.  D.  437. 

The  remarks  which  have  been  made  upon  general  General  words 

1  11  .   .  .    -^         ^      ,.         now  usttally 

words  are  based  upon  cases  ansmg  in  connection  omitted, 
with  deeds  in  which,  in  accordance  with  former 
practice,  the  general  words  were  inserted  at  length. 
This  practice  is  now  generally  rendered  unnecessary 
by  the  6th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  by  which 
it  is  enacted  as  follows  : — 

Sect.  6.  '*  (1.)  A  conveyance  of  land  shall  be  deemed  to  include,  General  words 
and  shall  by  virtue  of  this  Act  operate  to  convey  with  the  land,  ^J^^QfJlnA 
all  buildings,  erections,  fixtures,  commons,  hedges,  ditches,  fences,  buildings,  or 
ways,  waters,  watercourses,  liberties,  privileges,  easements,  rights,  °**°°^* 
and  advantages  whatsoever,  appertaining  or  reputed  to  appertain 
to  the  land,  or  any  part  thereof,  or  at  the  time  of  conveyance  de- 
mised, occupied,  or  enjoyed  with,  or  reputed  or  known  as  part  or 
parcel  of  or  appurtenant  to  the  land  or  any  part  thereofl 

"  (2.)  A  conveyance  of  land,  having  houses  or  other  buildings 
thereon,  shall  be  deemed  to  include,  and  shall  by  virtue  of  this  Act 
operate  to  convey  with  the  land,  houses,  or  other  buildings,  all 
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Pweli.  outhouses,  erections,  fixtures,  cellars,  areas,  courts,  coortjards, 
cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights,  water- 
courses, liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  en- 
joyed with,  or  reputed  or  kno?m  as  part  or  parcel  of  or  appurtenant 
to,  the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them, 
or  any  part  thereof. 

"  (3.)  A  conveyance  of  a  manor  shall  be  deemed  to  include  and 
shall  by  virtue  of  this  Act  operate  to  convey,  with  the  manor,  all 
pastures,  feedings,  wastes,  warrens,  commons,  mines,  minerals, 
quarries,  furzes,  trees,  woods,  underwoiMis,  coppices,  and  the  ground 
and  soil  thereof,  fishings,  fisheries,  fowlings,  courts  leet,  courts 
baron,  and  other  courts,  view  of  frankpledge  and  all  that  to  view 
of  frankpledge  doth  belong,  mills,  mulctures,  customs,  tolls,  duties, 
reliefs,  heriots,  fines,  sums  of  money,  amerciaments,  waifs,  estrays, 
chief-rents,  quit-rents,  rentscharge,  rents  seek,  rents  of  assize,  fee- 
farm  rents,  services,  royalties,  jurisdictions,  franchises,  liberties, 
privileges,  easements,  profits,  advantages,  rights,  emoluments,  and 
hereditaments  whatsoever,  to  the  manor  appertaining  or  reputed 
.  to  appertain,  or  at  the  time  of  conveyance  demised,  occupied,  or 
enjoyed  with  the  same,  or  reputed  or  known  as  part,  parcel,  or 
member  thereof. 

''(4.)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  conveyance,  and  shall  have  efiect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions  therein 
contained. 

''(5.)  This  section  shall  not  be  construed  as  giving  to  any 
person  a  better  title  to  any  property,  right,  or  thing  in  this  section 
mentioned  than  the  title  which  the  conveyance  gives  to  him  to  the 
land  or  manor  expressed  to  be  conveyed,  or  as  conveying  to  him 
any  property,  right,  or  thing  in  this  section  mentioned,  further  or 
otherwise  than  as  the  same  could  have  been  conveyed  to  him  by 
the  conveying  parties. 

"  (6.)  This  section  applies  only  to  conveyances  made  after  the 
commencement  of  this  Act" 

It  will  be  noticed  that  the  clause  which  is  thus 
by  the  statute  inserted  in  conveyances,  is  in  terms 
suflScient  to  carry  with  it  any  rights  or  easements 
which  would  pass  under  the  ordinary  general  words 
formerly  in  use,  the  words  being  explicit  enough  to 
revive  an  extinguished  right :  see  Barlmo  v.  Jmodes, 
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1  Cr.  k  M.  448 ;  and  ante,  p.  187.  Thus  a  vendor  '"^«*^-  ' 
who  desires  not  to  grant  any  right  or  easement, 
whether  extinguishel  or  newly  created  by  him, 
must  be  careful  to  exclude  it  in  terms,  so  as  to  pre- 
vent a  possibility  of  its  passing  under  the  statutory 
Sfeneral  words :  and  on  the  other  hand,  when  it  is 
?art  of  the  bargain  that  any  «uch  right  or  ea^ment 
should  pass  to  the  purchaser,  the  latter  will  do  well 
to  see  that  it  is  definitely  granted  in  express 
terms. 

It  may  be  useful  in  this  place  to  note  what  will  wiut  will 

TMIS8  bV 

impliedly  pass  by  a  simple  grant  of  land.  umpie  gnnt. 

JPrimd  facte,  a  grant  of  land  carries  with  it  all  Mines,  &c 
that  is  upon  the  land,  and  all  that  is  below  it ;  for 
ciyus  est  solum  efus  est  usque  ad  cesium  et  ad  inferos : 
so  houses,  trees,  and  the  like  will  pass,  and  also 
mines,  minerals,  quarries,  and  so  forth:  Shep. 
Touchst.  90  ;  Townley  v.  Gibsm,  2  T.  R  701;  CorhM 
V.  Hilly  L.  R.  9  Eq.  671  ;  Re  Metropolitan  District 
Railway  &  Goshj  13  Ch.  D.  607;  and  an  unknown, 
though  defined  subterranean  stream  of  water  pcusses : 
Ewart  V.  Belfast  Poor  Law  OuardianSj  9  L.  R.  Ir. 
172.  But  if  the  grantor  have  parted  with  his  interest 
in  any  part  of  this,  e.g.,  the  mines,  they  will  not 
pass.  Nor  will  mines  and  minerals  pass  in  a  con- 
veyance to  a  railway  or  a  waterworks  company, 
unless  specifically  mentioned  :  see  8  &  9  Vict.  c.  20, 
8.  77  ;  and  10  Vict.  c.  17,  s.  18  (e).  The  statement 
applies  in  strictness  only  to  fireehold  land ;  for  in  the 
case  of  copyhold  land,  those  parts  of  mines,  &c., 
which  are  in  the  land  will,  of  course,  not  pass  by  a 
transfer  of  the  copyhold  interest. 

When  lands  which  are  bounded  by  a  highway  are  Soil  of 
the  subject  of  a  conveyance,  the  soil  of  the  highway  ^^^'^'^^y- 
ad  medium  filum  vice  will  primd  facte  pass.     The 
presumption  of  law  is  that  tne  soil  of  the  road  up  to 
the  middle  line  belongs  to  the  owner  of  the  ad- 
joining land  :  Steel  v.  Prickett,  2  Stark.  468  ;   Grove 


(e)  The  owner  of  miaes  thus  excepted  from  a  grant  to  a  railway 
company  may  not  enter  upon  or  cross  over  the  railway  in  order  to 
get  to  his  mines,  but  must  tunnel  under  it :  Midland  Bail,  Co,  y, 
MiUs,  30  Ch.  D.  634. 
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V.  West,  7  Taunt.  41.     When  there  is  a  strip  of 
land  between  the  enclosure  and  the  highway,  this, 
following  the  same  reasoning  (/)  as  that  on  which 
the  presumption  of  law  as  to  the  soil  of  the  high- 
way IS  based,  will  belong  to  the  owner  of  the  ad- 
joining property  :  The  Marquis  of  Salisbury  v.  The 
Great  Northern   Bail   Co.,  5    C.  B.   N.  S.    174; 
Berndge  v.  Ward,  10  C.  B.  N.  S.  415  ;  Simpson  v. 
Dardy,  8  C.  B.  N.  S.  433 ;  Doe  d.  Pring  v.  Fearsey, 
7  B.  &  C.  304  ;  Scoones  v.  Morrell,  1  Beav.  251 ; 
Holmes  v.  Billingham,  7  C.  B.  N.  S.  329  ;  Smith  v. 
Harden,  14  C.  B.  N.  S.  398.     The  soU  will  pass  by 
the  deed,  even  though  the  land  be  set  out  by  boun- 
daries on  a  plan  and  described  by  admeasurement,  m 
such  a  way  as  to  exclude  it :  Berridge  v.  Ward,  10 
C.  B.  N.  S.  400  ;  7  Jur.  N.  S.  876.     The  rule,  how- 
ever, would  probably  not  be  held  to  apply  to  a  case 
of  a  conveyance  of  a  plot  of  land  part  of  a  building 
estate  :  Plumstead  Board  of  Works  v.  British  Land 
Co.,  L.  R.  10  Q.  B.  16 ;  Leigh  v.  Jack,  5  Ex.  D.  264 ; 
or  to  a  street  in  a  town :  Beckett  v.  Corporation  of 
Leeds,  L.  R  7  Ch.  421. 

A  similar  presumption  of  law  prevails  with  re- 
gard to  the  ownership  of  the  bed  of  a  non-tidal 
river.  The  beds  of  all  navigable  rivers  and  arins 
of  the  sea  belong,  primd  facie,  to  the  Crown  ;  in 
such  cases  the  property  of  the  adjoining  owner  is 
bounded,  in  the  absence  of  evidence  to  the  contrary, 
by  high- water  mark :  Hale  de  Jure  Maris,  ch.  4, 
p.    13 ;    Gunn  v.    Free  Fishers    of  Whitstable,    11 


(/)  It  is  said  that  in  former  times  landowners,  in  order  to 
prevent  their  crops  from  being  damaged  by  the  public  in  the 
exercise  of  the  right,  where  ways  happened  to  be  foundrous,  to  go 
over  the  adjoining  land  (Com.  Dig.  tit.  Chemin,  D.  6 ;    Dcnoet  v. 
Hawkins,  8  C.  B.  (N.  S.)  848),  set  back  the  fences  of  their  en< 
closures,  leaving  the  strips  of  waste  for  the  convenience  of  the 
public.     But  where  a  strip  communicates  immediately  with  a  com- 
mon, the  presumption  that  the  strip  was  thus  separated  from  the 
rest  of  the  land  is  rebutted ;  and  it  will  be  held  to  belong  to  the 
lord  of  the  manor  as  part  of  the  waste  of  the  manor :  Grose  v.  West, 
7  Taun.  39 ;  Doe  d.  Barrett  v.  Kemp,  2  B.  cb  L.  102 ;  Headlam  v. 
HedUy,  Holt,  N.  P.  465.     Nor  does  the  presumption  arise  where 
the  dedication  of  land  for  a  highway  has  not  actually  taken  place : 
Leigh  v.  Jack,  5  Ex.  D.  264. 
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H.  L.  C.  192  ;  Lard  v.  Cily  of  Sydney,  12  Beav.      Pw^f- 
P.  C.  473  ;    R.  Y.  Landulph,  1   M.  &  Rob.   393 ; 
Bickett  V.  Morris,  L.  R.  1  H.  L.  Sc.  47 ;  Eccleston 
V.  CrossUy,  18  L.  T.  N.  S.  15;  and  the  same  rule 
applies  to  the  seashore  also  :  Att.-Gen.  v.  Chambers, 

4  D.  M.  G.  206;  Reg.  v.  Gee,  1  E.  &  E. 
1068.  The  rights  of  the  Crown  and  of  the  ad- 
joining landowner  alter  with  the  encroachment  or 
retirement  of  the  sea  :     Re  Hull  &  Selhy  Railway, 

5  M.  &  W.  327;  R.  v.  Lord  Yarborotigh,  3 
B.  &  C.  91.  But  when  a  river  is  not  navigable,  the 
riparian  owner  is,  primd  facie,  owner  of  the  bed 
usque  ad  medium  JUum :  Reg.  v.  Pratt,  3  C.  L.  R. 
686  ;  Wishart  v.  Wyllie,  1  Macq.  389  ;  Orr-Evnng  v. 
Colmihoun,  2  App.  Cas.  864 ;  Micklethwait  v.  Newly 
Bridge  Co.,  33  Ch.  D.  133.  The  property  in  the 
portion  of  the  bed  of  a  stream  belonging  to  a  riparian 
owner  would  pass  by  a  grant  of  the  land  abutting 
upon  the  stream,  without  any  specific  mention. 
But  the  rights  of  a  riparian  owner  by  no  means  ex- 
tend to  the  same  lengths  as  his  rights  over  his  land : 
see  Bickett  v.  Morris,  L,  R.  1  H.  L.  Sc.  47 ;  and 
Att.-Gen.  v.  Earl  of  Lonsdale,  L.  R.  7  Eq.  377. 

The  property  in  banks  follows  that  of  the  soil  Fences. 
upon  which  they  stand ;  and  sa,  in  digging  a  ditch, 
a  man  may  not  trespass  upon  his  neighbour's  land  by 
digging  there,  he  usually  digs  to  the  extreme  verge 
of  ms  own  land,  and  then  must  throw  the  excavated 
soil  on  to  his  own  land,  it  follows  that  where  there 
is  a  ditch  and  a  hedge  or  bank,  the  hedge  or  bank 
and  the  ditch  will  belong  to  the  owner  of  the  land 
on  the  side  of  the  hedge  remote  from  the  ditch.  No 
such  presumption,  however,  seems  to  arise  with  re- 
gard to  a  hedge  or  bank  which  has  a  ditch  on  each 
side  of  it :  Doe  d.  Pring  v.  Pearsey,  7  B.  &  C.  308  ; 
Guy  V.  West,  2  Selw.  N.  P.  1244  ;  Vowler  v.  Miller, 
3  Taun.  138. 

Even  without    the  words   "with    their   appur-  Rights  and 
tenances,"  all  rights  and  easements  which  are  legally  <»»«°*®"^- 
appurtenant  to -the  land  will  pass  ;  and  so  will  com- 
mons appendant  or  appurtenant :    Burton,  Comp. 
353  ;  Shep.  Touch.  89  ;  Whistler's  Case,  10  Rep.  63  a. 

Ab  regards  easements,  a  grant  of  land  "  with  its 
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^*'**^'  appurtenances  "  will,  as  a  matter  of  law,  carry  with 
it  a  grant  of  all  easements  over  the  land  of  a  third 
party  :  Beaudley  v.  Brooke  Cro.  Jac.  189  ;  Morris  v. 
EdgingtoTiy  3  T^aunt.  24 ;  Whalley  v.  Thompson^  1 
Bos.  &  P.  371  ;  Sladl  v.  GUnister,  7  L.  T.  827. 
But  it  will  also  operate  to  pass  certain  ease- 
ments over  other  land  of  the  vendor  retained  by 
him.  The  question  has  already  been  touched  upon 
as  to  what  easements  or  quasi-easements  will  pass 
by  general  words,  and  it  has  been  noticed  that,  in 
order  to  pass  non-continuous  easements  and  ease- 
ments which  are  not  necessary,  there  must  be  a 
clear  grant  thereof.  But  the  words  commonly  in- 
cluded in  the  "  all  the  estate  "  clause  (see  infraSy  and 
now  incorporated  in  all  deeds  by  ttie  ^3rd  Mon  of 
the  Conveyancing  and  Law  of  Property  Act,  1881, 
seem  to  be  sufficient  for  the  purpose  of  such  grant, 
and  there  is  apparently  no  need  of  special  words 
of  grant  to  pass  easements  which  have  either 
been  extinguished  by  unity  of  possession  or  have 
been  first  created  by  the  grantor  during  unity  of 
ownei-ship,  provided  that  they  are  either  necessary 
or  apparent  and  continuous.  The  reason  for  this 
appears  to  be  that  to  hold  otherwise  would  be 
to  allow  a  grantor  to  derogate  from  his  own 
grant :  Palmer  v.  Fletcher ^  1  Lev.  122.  It  is  said 
in  some  cases  that  the  right  of  the  purchaser  is 
to  have  such  easements  and  rights  as  are  necessary 
for  the  enjoyment  of  the  property  m  the  state  in 
which  it  was  enjoyed  by  the  grantor  at  the  time 
immediately  preceding  the  grant :  Pyer  v.  Carter^ 
1  H.  &  N.  921 ;  Ewart  v.  Cochrane,  4  Macq.  117. 
Thus  in  Rosewell  v.  Pry  or,  6  Mad.  116,  Holt,  C.J., 
lays  down  the  rule  as  applied  to  lights ;  it  was 
applied  to  a  case  of  drains  in  Ewart  v.  Cochrane^ 
4  Macq.  117  ;  Pyer  v.  Carter ^  1  H.  &  N.  916  ;  to  a 
right  to  water  in  Nicholus  v.  Chamberlaiii,  Cro.  Jac. 
121  ;  Wardle  v.  Brocklehurst,  1  E.  &  E.  1058  ;  and 
to  the  right  to  support :  Palmer  v.  Fletcher^  I  Sid. 
167  ;  Richards  v.  Rose,  9  Exch.  218.  From  a  con- 
Bideration  of  the  cases  it  appears  that  an  easement 
would  be  apparent  only  in  the  sense  of  being  dis- 
coverable by  a  proper  and  careful  examination  of  the 
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tenement :  Pyer  v.  Carter,  1  H.  &  N.  916  ;  Watson  ^^^*'*- 
ir.  Troughton,  48  L.  T.  508  ;  Glave  v.  Harding,  27 
L.  J.  Ex.  286  ;  Spanton  v.  Htnves,  3  F.  &  F.  52  ; 
Htnchcliffe  v.  JS^an  Ktnnouly  5  B.  &  C.  1 ;  ^arZ  o/* 
Cardigan  v.  Armitagej  2  B.  &  C.  197 ;  Elliott  v.  NoHh- 
Eastern  Rail  Co.,  10  H.  L.  C.  356  ;  Polden  v. 
Bastard i  L.  R.  1  Q.  B.  156.  That  such  easements 
wiU  paas  without  aay  special  words,  by  virtue  of  the 
grant  itself,  appears  from  Clarke  v.  Rugge,  2  Boll. 
Abr.  60,  p.  17;  Parker  v.  Welsted,  2  Sid  111; 
Pearson  v.  Spencer,  1  B.  &  3-  571 ;  3  B.  &  S.  761; 
Pennington  v.  Galland,  9  Exch.  1 ;  Barlow  v.  Rhodes, 
1  Cr.  &  M.  439 ;  PoWew  v.  Bastard,  L.  R  1  Q.  B. 
156. 

A  grant  of  freehold  property  will  also  pass  the  Fixturw. 
fixtures  which  are  attached  thereto.  When  it  is 
intended  that  the  purchaser  shall  pay  for  fixtures, 
this  should  always  be  expressed  ;  for  it  should  seem 
that  whatever  would  descend  to  the  heir  as  being 
fixed  to  the  freehold  (a),  though,  as  between  land- 
lord and  tenant,  belonging  to  and  removeable  by  the 
latter,  would  pass  to  a  purchaser  with  the  house  or 
land.  The  general  rule,  regulating  what  are  fixtures, 
is  that  which  obtains  between  the  real  and  personal 
representatives,  and  not  that  which  prevails  between 
landlord  and  tenant,  which  is  an  exception  to  the 
general  rule,  founded  on  convenience  of  trade  :  Cole- 
grave  v.  Dios  Santos^  2  B.  &  C.  76.  The  question 
m  regard  to  fixtures  seldom  arises  when  the  parcels 
consist  of  a  tenanted  house ;  for  in  such  a  case  all 
that  do  not  belong  to  the  tenant,  and  those  only, 
would  pass  with  the  house,  for  as  notice  of  a  tenancy 
is  notice  of  its  tenure  (see  Daniels  v.  Davison,  16 
Ves.  249),  the  purchaser  would  probably  be  con- 
sidered to  have  inquired  and  to  be  aware  of  the 
rights  of  the  tenant  in  this  respect.  This  remark 
Jco»,»e  OBly  .ppU«  where  the  pLrfu^er  h..  notice 


(^)  The  actual  fixing  of  a  thing,  which  otherwise  would  be  a 
chattel,  is  not  always  essential  to  make  it  technically  a  fixture: 
D'Ei/ncouH  V.  Gregory,  L.  R.  3  £q.  382 ;  Ex  parte  Astbury,  L.  R.  4  Ch. 
630.  In  order  to  constitute  a  fixture  a  thing  must  either  be  actually 
affixed,  or  be  an  essential  part  of  what  is  actually  affixed  to  the  soil. 

O   2 
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^**^^^      of  an  existingf  tenancy,   and  not  to  a  case  where 

property  is  l«cribed'^with   reference    to   a   Ute 

tenancy :  Miles  v.  Langley,  1  Russ.  &  M.  39. 

If  it  is  for  any  reason  deemed  necessary  to  refer 
to  fixtures  specifically,  care  should  be  taken  to  make 
the  reference  include  all  that  are  intended  to  pass ; 
for  when  an  iron  foundry  and  some  houses  were 
conveyed,  and  mention  was  made  only  of  fixtures  in 
connection  with  the  houses,  it  was  held  that  the 
plant  in  the  foundry  did  not  pass  :  Hare  v.  Haton,  5 
B.  &  Ad,  715  ;  Matters  v.  Fraser,  2  K.  &  J.  536 ; 
and  compare  Trappes  v.  Harter,  2  Cr.  &  M.  253. 

The  "  All  the  estate  "  clauseJ] — Formerly  it  was  the 
custom  to  insert  after  the  ''  general  words  "  a  clause 
purporting  to  pass  all  the  estate  and  interest  of  the 
grantor  in  the  parcels.  The  effect  of  this  clause  was 
determined  in  aU  cases  by  the  intention  of  the 
parties  as  ascertained  by  the  terms  of  the  other 
parts  of  the  deed  :  compare  Fausett  v.  Carpenter,  2 
Dow.  &  C.  232  ;  Drew  v.  Earl  of  N<yrhury,  3  J.  & 
L.  284 ;  Strange  v.  Hawkes,  4  De  G.  M.  &  G.  186 ; 
and  Johnson  v.  Webster,  4  De  G.  M.  &  G.  488.  It 
would  operate  to  pass  the  whole  estate  of  the 
grantor,  whether  such  estate  belonged  to  him  in  the 
character  in  which  he  professed  to  convey,  or  in 
some  other  character,  provided  the  words  of  the 
clause  were  sufficient,  and  the  deed  was  effectual  to 
pass  the  estate  described  by  the  clause :  Co.  Lit. 
345  a  Thus  if  a  tenant  for  life  with  remainder  in 
tail,  remainder  in  fee  to  himself,  executed  a  grant 
of  his  life  estate  containing  the  usual  estate  clause, 
the  remainder  in  fee  would  pass,  and  if  a  tenant 
in  fee  makes  a  lease,  and  then  releases  by  a  release 
containing  this  clause,  all  his  estate  passes :  see 
Althams  Case,  8  Rep.  150  b.,  and  Shep.  Touchst 
98*  So  where  a  term  was  assigned  to  A.  to  hold 
from  a  future  date,  and  this  clause  was  inserted  in 
the  assignment,  it  was  held  that  the  clause  con- 
trolled the  habendum,  and  that  an  immediate  estate 
passed  :  Jermyn  v.  Orchard,  1  Salk.  345.  If  there 
be  no  indication  to  the  contrary  in  the  deed,  the 
estate  clause  will  be  effectual  to  pass  all  that  it  is 
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capable  of  passing  :  see  Drew  v.  Earl  of  Norhuri/j  3  ^"— **• 
J.  &  L.  284  ;  Chapman  v.  Gatcombe,  2  Bing.  N.  C. 
516  ;  Blundell  v.  Stanley  13  Jur.  998  ;  Hunt  v. 
Bishop^  8  Exch.  575  ;  Hunt  v.  Bemnant,  9  ExcL 
635  ;  Francis  v.  Mmtofiy  L.  R.  2  C.  P.  543  ;  Neame 
V.  Moorsom,  L.  R.  3  Eq.  91. 

The  intention  of  the  deed  is  frequently  mani- 
fested by  the  introductory  recitals,  which  may 
contain  a  definite  statement  of  what  is  intended 
to  be  done.  Where  this  is  the  case,  such  a  recital 
will  control  the  clause  under  consideration.  ''  I  have 
always  considered  of  late  years,  that  where  the  re- 
cital is  that  you  intend  to  convey  certain  specific 
property,  and  the  general  words  in  the  habendum, 
including '  interest'  and  the  like,  are  sufficiently  large 
to  carry  other  property  which  is  not  specified  and  is 
distinct  from  that  which  is  specified  m  the  recital, 
ihat  other  property  does  not  pass:"  ©er  Bomilly^ 
M.  R.,  in  Neame  v.  Moorsom,  L.  R.  3  Eq.,  at  p.  97; 
in  which  case  the  grantors  were  entitled  to  the  re- 
deemed land  tax  upon  the  property  conveyed,  and 
it  was  argued  that  the  words  of  the  grant  were  wide 
enough  to  pass  the  land  tax ;  but  it  was  held  that 
inasmuch  as  the  recitals  did  not  refer  to  the  land 
tax  it  was  not  comprised  in  the  deed.  So  also  in 
Francis  v.  Minton,  X*.  R.  2  C.  P.  543,  where  the 
grantor  recited  that  he  was  seised  in  fee  of  one 
jnoiety  of  freeholds,  and  possessed  of  a  lease  in  the  se- 
cond  moiety  and  also  of  other  leaseholds,  and  granted, 
in  the  most  general  terms,  the  fee  of  the  freeholds 
.and  assigned  the  other  leaseholds,  it  was  held  that 
the  lease  of  the  second  moiety  did  not  pass.  On  the 
»other  hand,  in  the  case  of  Young  v.  Wallingfiyi^d,  52 
Li.  J.  Ch.  590,  the  recitals  of  a  mortgage  mentioned 
only  freeholds,  while  the  parcels  descnbed  the  pro- 
perty by  a  definite  description,  which  included  only 
the  freeholds,  and  then  proceeded,  "all  which  said 
.-several  closes,  pieces  or  parcels  of  land  have  lately 
been  thrown  together  and  situate  in"  a  particular 
place,  "  and  are  now  in  the  occupation  of  S.  as  tenant 
thereof  to"  the  mortgagor,  "or  by  whatever  other 
names  or  descriptions  the  said  lands  have  been  or 
now  are  called  or  known,  with  the  appurtenances 
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_  and  all  the  estate  and  interest  of"  the  mortgagor 
*'  in  the  same."  Part  of  the  holding  which  S.  held  a* 
tenant  to  the  mortgagor  was  leasehold ;  and  it  was 
held  that  the  mortgage  included  the  leaseholds^  as  it 
was  intended  to  embrace  all  the  estate  and  interest 
of  the  mortgagor  in  the  property  then  in  the  occupa- 
tion of  S.  as  Ins  tenant :  compare  Ramsden  v.  Hylton, 
1  Ves.  sen.  310 ;  Lamport  v.  Corke,  5  B.  &  Al.  606 ;. 
Turner  v.  Turner,  Hall  v.  Turner,  14  Ch.  D.  829 ; 
and  see  also  ante,  pp.  129,  et  seq. 

It  has  been  held  that  this  clause  will  have  the 
effect  of  passing  even  estates  vested  in  the  grantor 
upon  trust :  see  Faussett  v.  Carpenter,  2  Dow.  &  CI. 
232 ;  Drew  v.  Earl  of  Norburt/,  3  Jo.  &  Lat.  284 ; 
Carter  v.  Carter,  3  K.  &  J.  635.  Prima  fade  a 
grantor  means  to  include  in  his  grant  all  that  he  has 
to  grant;  and  it  is  for  this  purpose  that  general 
words  are  introduced :  Johnson  v.  Webster,  4  De  G. 
M.  &  G.  488.  This  will  not  be  the  case,  if  there  be 
upon  the  face  of  the  deed  an  apparent  intention  that 
the  trust  estates  shall  not  pass  :  Stronge  v.  Hawhesy 
4  De  G.  M.  &  G.  186 ;  Hooper  v.  Hamson,  2  K,  &  J. 
112. 

Where  the  form  or  terms  of  the  grant  contained 
in  the  deed  are  not  apt  to  pass  the  estate,  it  will  not 
pass  by  the  clause.  Thus  formerly  the  estate  clause 
would  not  pass  a  freehold  estate,  without  livery  of 
seisin  or  an  antecedent  lease  for  a  year  :  Lord  Derhj 
V.  Taylm,  1  East,  502 ;  see  also  Bucklers  Ca^e,  2. 
Rep.  55;  Co.Litt.  183a;  Shep.  Touchst.  113;  Francis 
V.  Mtnton,  L.  R.  2  C.  P.  543.  The  reason  for  this 
obviously  is  that  if  a  deed  were  intended  to  have  the 
effect  of  passing  a  freehold  estate  it  would  be  framed 
so  as  to  comply  with  the  rules  applicable  to  convey- 
ances of  freeholds. 

This  clause  was  inappropriate  in  appointments,  as 
the  appointor  does  not  convey  an  estate,  but  only 
indicates  the  mode  in  which  the  use  arising  by  the 
conveyance  giving  him  his  power  is  to  vest.  It  is 
also  inapplicable  in  underleases  ( Wynnyhank's  Caser 
cit.  in  Griffins  Case,  2  Leon.  78),  as  the  lessor  never 
intends  to  part  with  all  his  estate  and  interest  in  the 
term  during  the  continuance  of  the  underlease.    The 
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same  argument  might  perhaps  be  thought  to  apply  ^"^ 
with  equal  force  to  the  case  of  a  lease.  But  in 
assignments  of  leaseholds  the  clause  might  have  a 
positive  value,  as  it  would  carry  the  whole  of  the 
assignor's  interest  in  the  property  comprised  in  the 
lease,  and  so  operate  to  correct  any  mistake  there 
may  be  in  the  recital  of  the  lease.  Similarly  it  has 
been  suggested  that  it  might  be  of  service  in  the 
case  of  a  conveyance  by  several  owners  of  property, 
where  the  interests  of  the  conveying  psui^ies  are 
wrongly  described. 

The  63rd  section  of  the  Conveyancing  and  Law 
of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  enacts 
as  follows : — 

Sect.  63.  "  (1.)  Every  oonTejance  shall,  by  virtue  of  this  Act, 
be  effectual  to  pass  all  the  estate,  right,  title,  interest,  claim,  and 
demand  which  the  conveying  parties  respectively  have  in,  to,  or 
on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or 
which  they  respectively  have  power  to  convey  in,  to,  or  on  the 
same. 

*^  (2.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  conveyance,  and  shall  have  effect 
subject  to  the  terms  of  the  conveyance  and  to  the  provisions 
therein  contained. 

"  (3.)  This  section  applies  only  to  conveyances  made  after  the 
conmiencement  of  the  Act." 

This  section  will  have  the  effect  of  importing  into 
every  conveyance  (h)  the  '*  all  the  estate  '*  clause. 


(h)  The  term  conveyance  includes  a  *'  lease  **  (see  sect  2  (v) ), 
but  it  is  conceived  the  enactment  set  out  in  the  text  could  not 
possibly  have  the  effect  of  causing  a  lease,  in  which  the  word 
*'  convey "  is  used,  to  pass  the  freehold  reversion  by  virtue  of  an 
implied  "  estate**  clause.  Even  before  the  Act  an  express  ''estate'' 
clause  would  not  have  had  that  effect  in  the  absence  of  the  words 
of  limitation  appropriate  to  the  conveyance  of  the  fee:  see  Buckler's 
Cduej  2  Rep.  55 ;  and  it  is  clear  that  in  such  a  case  the  habendum 
would  control  the  premises.  "  If  in  the  premises  lands  be  letten, 
or  a  rent  granted,  the  general  intendment  is  that  an  estate  for 
life  passes ;  but  if  the  habendum  limit  the  same  for  years  or  at 
will,  the  habendum  will  qualifie  the  generall  intendment  of  the 
premisses  " :  Co.  Litt.  183  a.  Moreover,  in  such  a  case,  apart  from 
the  rule  of  construction  referred  to,  the  habendum  would  furnish 
a  dear  indication  of  "  contrary  intention,"  which  would  prevent 
the  reversion  from  passing. 
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T«fo»i«'  unless  negatived  or  modified,  expressly  or  by 
necessary  implication,  as  if  the  clause  were  ex- 
pressed. 

7.  The  Habendum. 

In  modem  deeds  the  habendum  and  the  tenendum 
are,  by  force  of  custom,  always  combined.  Originally 
there  was  a  reason  for  the  use  of  the  two  words  "  to 
have  and  to  hold/'  as  the  latter  served  to  indicate 
the  property  to  be  held  of  a  superior  lord. 

It  is  not  usual  or  correct  to  mark  in  the  premises 
the  precise  duration  of  the  estate  (Shep.  Touchst. 
75),  though  commonly  words  of  limitation  adapted 
to  the  nature  of  the  estate  subsequently  limited  by 
the  habendum  are  introduced  (t).  Thus  where  lands 
are  to  be  conveyed  from  A.  to  B.  for  an  estate  in 
fee,  or  for  an  estate  'pur  autre  vie,  A.  grants  to  B. 
and  his  heirs  the  parcels,  to  hold  to  him  and  his  heirs 
for  ever,  or  to  him  and  his  heirs  during  the  hfe  of 
C,  as  the  case  may  be ;  but  the  omission  of  the 
words  of  limitation  in  the  premises  would  be  quite 
immaterial ;  indeed,  if  the  name  of  the  grantor  were 
here  wholly  omitted,  and  the  deed  simply  imported 
that  the  grantor  conveyed  the  parcels,  to  hold  to  the 
grantee,  his  heirs,  &c.,  the  validity  of  the  conveyance 
would  not  be  affected :  Butler  v.  Dodton,  Carey,  86 ; 
Ecles  V.  Lambert f  Aleyn,  41.  It  is,  however,  better 
not  to  omit  the  words  in  question,  because  an  error, 
which  would  be  otherwise  fatal  in  the  habendum, 
migbit  be  corrected  by  the  premises  :  vide  infra. 

The  office  of  the  habendum  is  to  hmit  the  grantee's 
estate  :  Shep.  Touchst.  74,  75  ;  Co.  Lit.  6,  a ;  Budc- 
ler^s  Case,  2  Rep.  55  b;  and  it  is  usually  followed  by 
a  declaration  of  the  use,  and  since  this  is  execute 
by  the  statute,  the  releaaee  or  grantee  to  uses  has 


(t)  The  former  practice  has  not  been  followed  in  the  forms  of 
conveyance  given  in  the  Fourth  Schedule  to  the  Conveyancing 
and  Law  of  Property  Act,  1881  (44  <fc  45  Vict.  c.  41),  which  are 
to  be  regarded  as  suihcient  for  the  purposes  of  that  Act:  see 
,sect.  57.  In  those  forms  the  premises  contain  no  words  limiting 
the  estate,  such  limitation  being  made  only  in  the  habendum. 
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only  an  instantaneous  seisin,  out  of  which  the  use  HaiwndmiL 
is  served.  This  seisin,  it  has  hitherto  been  con- 
sidered,  should  be  co-extensive  with,  or  at  all 
events  not  less,  in  point  of  duration  or  extent,  than 
the  use  so  limited.  If  no  express  use  is  declared,  it 
will  result  to  the  grantor,  unless  there  be  a  sufficient 
consideration  to  rebut  the  resulting  use,  in  which 
case  the  estate  limited  to  the  ofrantee  by  the  pre- 
mises  or  the  habendum  wUl  remL  in  him 

In  Strickland  v.  Maxwellj  2  Cr.  &  M.  539  (a  case  Hahei^um 
of  a  lease),  it  was.  said  by  Bayley,  B.,  that  "the  SoSed^"' 
habendum  is  the  proper  place  to  look  to  for  the  other  pjrts  of 
purpose  oi  ascertammg  what  period  the  parties  had  ment 
in  their  contemplation  in  making  a  lease,  because  it 
is  generally  the  office  of  that  part  of  the  deed  to  fix 
the  time  during  which  the  lessor  £n:'ants  that  the 
lessee  ,h«U  enL  the  demi«d  preLes.     I  .gr^ 
that  you  may  look  at  other  parts  of  the  instrument, 
and  that,  if  you  can  see  clearly  that  it  must  have 
been  the  intention  of  the  parties  that  the  lease 
should  endure  for  a  longer  period  of  time  than  the 
habendum  specifies^  the  other  parts  of  the  lease  may 
control  the  habendum;  but  then  it  must  be  clear 
from  those  other  parts  of  the  lease,  that  it  could 
not  have  been  the   intention  of  the  parties  that 
the  habendum   shoidd   operate    according    to    the 
words. 

With  respect  to  the  rules  that  obtain  where  the  ^  ^  jcp'^g- 
premises  and  the  habendum  are  repugnant,  numerous  the  premises 
decisions  and  dicta  are  to  be  found  in  the  books  :  see  ^^^ 
5  Com.  Dig.  168  ;  14  Vin.  Abr.  149.    Though  these  '^*^"^ 
authorities  are  not  all  in  perfect  harmony,  they  aOTee 
for  the  most  part  in  the  position,  that  the  haoenaum 
may  explain  or  enlarge^  but  cannot  abridge^  the  estate 
granted  by  the  premises :   Wynnyhank's  Case,  cit. 
Griffiris  Case,  2  Leon.  78  ;  Co.  Litt.  299  a ;  nor  can 
it  frustrate  a  grant  which  was  complete  before : 
Stukley  v.  Butler,  Hob.   171 ;  Bro.  Abr.   Grawtts, 
pi.  154;  Leases,  p.   66;   Goshawk  v.  Chigwell,  Cro. 
Car.  154  ;  Jermyn  v.  Orchard,  Show.  206.    Examples 
commonly  adduced  of  the  habendum  beins:  explana- 
toiy  of  the  premises  are,  a  grant  to  A.  and^his  heirs, 
to  hold  to  him  and  his  heirs  for  the  Ufe  of  B.,  in 
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which  case  A.  takes  an  estate  jpur  autre  vie :  Moore^ 
876 ;  and  a  ^rant  to  A.,  B.^  and  C,  to  hold  to  A. 
for  life,  remainder  to  B.  for  life,  remainder  to  C.  in 
fee;  in  which  case  A.,  B.,  and  C.  take  the  several 
estates  expressed  in  the  habendum:  Dyer,  160  b; 
361  b.  So,  under  a  limitation  to  A  and  his  heirs, 
to  hold  to  him  and  the  heirs  of  his  body,  A.  will  take 
an  estate  tail :  Co.  Litt.  21  a;  and,  says  Coke  with 
a  doubt,  a  fee  simple  expectant.  But  in  Tumman 
V.  Cooper,  Cro.  Jac.  476 ;  2  Roll.  19,  the  authority 
for  this  position,  the  grant  was  to^  husband  and  wife^ 
and  to  their  heirs,  habendum  to  them  and  the  heirs 
of  their  bodies,  remainder  to  them,  and  the  survivor 
of  them,  for  his  life,  to  hold  of  the  chief  lord,  with  a 
warranty  to  them  and  their  heirs ;  and  the  fee  simple 
expectant  was  held  to  pass,  expressly  on  the  ground 
of  the  tenure  limited  to  the  lord  paramount,  which 
could  not  be,  if  it  were  an  estate  tail,  and  of  the 
warranty  to  the  heirs  general.  In  the  absence  of 
such  special  circumstances  there  is  no  expectant  fee  : 
AUharns  Case^  8  Rep.  153;  Perk.  s.  170.  If  the 
premises  are  to  A.  and  the  heirs  of  his  body,  haben- 
dum to  him  and  his  heirs,  it  is  said  that  he  shall  take 
a  fee  simple  expectant  under  the  habendum  :  Co.  Litt. 
21a;  Alihams  Case,  8  Rep.  154  b.  In  all  these  cases, 
the  habendum  is  not  repugnant  to,  but  is  explanatory 
of,  the  premises,  showing  for  what  period,  or  in  what 
manner,  the  persons  named  in  the  premises  are  to 
take.  If  the  premises  and  the  habendum  expressly 
create  estates  of  a  different  nature,  that  which  confers 
the  larger  estate  will  prevail.  Thus,  under  a  limita- 
tion to  A.  for  hfe,  to  hold  to  him  and  his  heirs,  he 
would  take  a  fee  simple  according  to  the  habendum ; 
while,  in  the  converse  case  of  a  limitation  to  A.  and 
his  heirs,  to  hold  to  him  for  life,  he  would  take  the 
fee  according  to  the  premises :  Co.  Litt.  299  a ; 
Plowd.  152;  Altham's  Case,  8  Rep.  56  b;  14 
Vin.  Ab.  140 ;  2  Bac.  Ab.  494 ;  the  distinction 
being  evidently  founded  on  the  doctrine,  that  a 
deed  is  to  be  construed  most  strongly  against  the 
grantor  {Jc). 


Effect  of  the  {k)  Where  a  term  of  years  was  aflsigned  to  A.  to  hold  from  a 
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But  these  rules  have  lost  much  of  their  import-  .^^•*^' 
ance  since  the  introduction  and  universal  adoption 
of  uses ;  it  is  evident,  that,  in  both  the  cases  before 
suggested,  if  the  habendum  were  followed  by  a 
declaration  of  the  use,  the  nature  of  the  estate 
which  passed  by  the  conveyance  would  be  absolutely 
measured  and  fixed  by  that  declaration.  Thus,  in 
the  last-mentioned  case,  if  the  Umitation  were  to  A. 
and  his  heirs,  habendum  to  A.  for  Hfe,  to  the  use  of 
A,  for  Ufe,  notwithstanding  the  rule  negativing  the 
power  of  the  habendum  to  restrict  the  premises,  A. 
would  take  no  larger  estate  than  an  estate  for  life, 
and  the  ulterior  use  would  result  to  the  grantor : 
Wtlkins  V.  Pen^aty  Moore,  876 ;  and  the  resulting  of 
the  use  would  not  be  prevented  by  the  fact  of  a 
valuable  consideration  having  moved  from  the 
grantee  to  the  grantor,  because  such  consideration 
would  be  confined  to,  and  satisfied  by,  the  use 
actually  limited  :  Wilkes  v.  Letison,  Dy.  169.  See 
also  Goodtitle  v.  Gihhs,  5  B.  &  C.  719. 

Questions,  however,  respecting  the  relative  force  Repugnancy 
of  the  premises  and  the  habendum  are  sometimes  in^^^opw- 
brought    mto    discussion    by  inaccuracies    merely  habendum 
clerical,  occurring  in  one  or  the  other,  producing  a  Jh^mUmUon 
discrepancy  which  will  necessarily  render  the  deed  coUected  froiw 
void  lor  uncertainty,  unless  it  can  be  removed  by  i^jSJjJint 
the  rejection  or  correction  of  the  repugnant  matter. 
In  such  a  case,  if  the  intention,  upon  the  whole 
instrument,  be  apparent,  any  repugnant  or  super- 
fluous clause  or  expression,  in  whatever  part  of  the 
deed  it  be  found,  would  be  rejected,  in  order  to  give 
effect  to  such  intention.     Thus,  if  there  be  a  palp- 
able error  in  any  part  of  the  premises,  which  makes 
it  inconsistent  with  the  habendum,  the  rule  often 
laid  down,  that,  where  the  habendum  is  repugnant 
to  the  premises,  it  is  to  be  rejected,  would  not  pre- 
vent the  Court  from   correcting  the   error  in  the 


certam  future  event,  the  "all  estate"  clause,  which  was  inaccu-  "all estate'^ 
rately  inserted  in  the  premises,  was  held  to  control  the  habendum,  clause. 
and  have  the  effect  of  resting  the  intermediate  interest  in  the 
assignee :  Jermyn  v.  Orchard^  Show.  P.  C.  207 ;  but  see  in  Burton 
V.  Barclay f  6  Moo.  ic  P.  715. 
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Incondstent 
words  in  the 
habendum 
rejected. 


Partial 
trepugnanoe. 


Effect  where 
limitation, 
^either  in 
premiseeorin 
habendum,  is 
^oid  ^per  k. 


premises,  instead  of  rejecting  the  habendum.  For 
a  direct  illustration  of  this  see  the  case  of  Sjpyve  v. 
Tcpham,  3  East,  115. 

In  the  case  of  Goodtitle  d.  Dodwell  v.  Gtbbs,  5 
B.  &  C.  709,  it  was  contended,  that  the  convey- 
ance was  of  a  freehold  in  Jiiiuro,  and,  therefore, 
void.  But  the  Court  was  of  opinion  that,  in  this 
case,  an  immediate  express  estate  in  fee  was  granted 
by  the  premises,  and  that  the  habendum,  being  in- 
consistent, and  limited  in  terms  which  would  defeat 
the  deed,  was  to  be  rejected ;  and  for  this  construc- 
tion, they  relied  on  the  cases  of  Carter  v.  Madgmck^ 
3  Lev.  339  ;  and  Germain  or  Jarman  v.  Orchard, 
Skinner,  528;  S.  C,  Salk.  346;  Show.  P.  C.  199, 
where  the  habendum  was  rejected  on  precisely 
similar  grounds. 

This  rule  is  part  of  the  more  general  rule,  that, 
when  two  parts  of  a  deed  are  inconsistent,  the  latter 
shall  be  rejected :  see  Fumivall  v.  Coombes,  6 
Scott,  N.  R.  522.  Accordingly,  the  habendum  will 
only  be  rejected  so  far  as  it  is  repugnant  to  the 
premises  :  so  much  o£  it  as  may  stand  with  the 
premises  will  operate  and  control  them  :  Doe  d. 
Timmins  v.  Steele,  12  L.  J.,  N.  S.,  Q.  B.  272 ;  Pih- 
worth  V.  Peytj  2  Sir  W.  Jon.  4.  A  lease  to  A.  &  B., 
habendum  to  A.  for  life,  remainder  to  B.  for  life,  is 
good,  because  the  habendum  is  not  inconsistent 
either  with  the  premises  or  with  the  rules  of  law. 
Co.  Litt.  183  b. ;  Bucklers  Case,  2 Rep.  55 ;  Dowses 
Case,  Cro.  Eliz.  25, 89.  But  a  lease  to  A.,  habendum 
to  him  and  B.  &  C.  (who  are  not  parties)  pro 
termino  vttoe  eorum  et  aUeritis  eorum  successive  ditmus 
viventium,  is  void,  for  B.  &  C.  cannot  take  imme- 
diately, being  strangers,  and  not  named  in  the 
premisea;  nor  by  remainder  jointly,  because  they 
were  to  take  successively ;  nor  successively,  because 
the  first  taker  was  not  ascertained :  Windsmore  v. 
Hohartj  Hob.  313. 

The  distinction  appears  to  be  that  when  the 
premises  contain  no  limitation  of  estate,  the  grantor 
could  only  take  an  estate  by  implication  of  law,  and 
if  the  habendum  contain  an  express  limitation  of 
estate,  the  impUcation  from  the  premises  is  neces- 
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saxily  and  effectually  excluded,  whether  the  intention  HabendiaL 
expressed  in  the  habendum  can  take  effect  or  not ; 
so  that  the  vaUdity  of  the  deed  in  that  case  depends 
upon  the  validity  of  the  habendum.  But,  where 
the  premises  express  an  estate,  this  will  not  be  an- 
nulled by  any  subsequent  matter,  and  the  habendum 
can  only  take  effect  if  it  express  a  legal  intention 
not  absolutely  inconsistent  with  the  premises  :  Stvk- 
ley  V.  Butler,  Hob.  171 ;  Goshawk  v.  Ckigwell^  Cro. 
Car.  154.  On  the  other  hand,  if  the  premises  limit 
a  freehold  estate,  which  the  deed,  for  want  of  some 
formality  or  circumstance,  is  incapable  at  the  time 
of  deUvery  of  passing,  and  the  habendum  Umit  an 
estate  for  years  which  may  pass  by  the  instrument, 
the  latter  shall  take  effect  though  it  is  inconsistent 
with  the  premises.  And  the  supplying  at  a  time 
subsequent  to  the  delivery,  of  the  omitted  ceremony, 
(as  enrolment  or  Uvery  of  seisin)  will  not  alter  the 
construction,  or  divest  the  estate  which  had  pre- 
viously vested  under  the  habendum.  See  Baldwins 
Case,  2  Rep.  24  a.  ;  Bucklers  Ca^e,  2  Rep.  55  a. ; 
Earl  of  Derby  v.  Taylor,  1  East,  502  ;  2  Sanders  on 
Uses,  154,  5th  ed. 

It  may  be  noted  here  that  a  person  may  take  an  When  grantee 
estate  by  remainder  who  is  not  a  party  to  the  deed,  n^^^in 
or  not  named  in  the  premises ;  and  if  no  person  is  the  premises. 
named  in  the  premises,  one  who  is  namea  for  the 
first  time  in  the  habendum  may  take  an  imm'bdiate 
estate;  but,  if  any  other  person  is  named  in  the 
premises  as  grantee,  no  new  grantee  can  be  added  in 
the  habendum,  unless  in  correction  of  an  evident 
clerical  mistake :  Brookes  v.  Brookes,  2  Roll.  Ab.  67; 
Vin.  Ab.  Grant  (K.),  Co.  Litt.  7  a;  Harg.  Co.  Litt. 
26  b,  n.  (4) ;   Spyve  v.   Topham,  supra.     Nor  can  a 
new    subject-matter  be   added  in  the  habendum : 
Shep.  Touch,    76.     But  an  exception,  which  must 
not  be  repugnant,  may  be  contained  in  the  haben- 
dum. 

The  habendum  is  usually  followed  immediately  by  i^eciaration  of 
the  declaration  of  the  use.     Where  the  property 
being  sold  is  transferred,  subject  to  any  specified 
reservation   or   exception,  a   clause  is  interpolated 
before  the  declaration  of  uses  indicating  the  burdens 
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which  are  to  remain  imposed  upon  the  lancL  Thus, 
in  the  case  of  land  subject  to  a  rent*charge,  the 
habendum  will  run  *'  to  hold,  subject  to  the  excep- 
tions, reservations,  and  powers  contained  in  the  said 

indenture  of  the day  of ,  unto  and  to  the 

use  of"  the  purchaser  in  fee  simple. 

The  declaration  of  uses  sets  forth  the  manner  ii^ 
which  the  land  is  to  be  held  and  enjoyed  by  the  pur- 
chaser ;  and,  in  some  cases,  the  mode  in  which  it  is 
to  descend  to  the  purchaser's  family.  Thus,  in  con- 
veyances of  the  type  in  common  use  before  the  law 
of  dower  was  altered,  the  uses  to  bar  dower  were 
here  declared.  These  uses  are  now  becoming  obsolete ; 
but  the  declaration  of  uses  is  still  very  frequently 
necessary. 

Where  a  deed  operates  merely  by  declaration  of 
use  as  an  appointment  under  a  power,  a  covenant  to 
stand  seised,  or  a  bargain  and  sale,  a  habendum  will 
not  be  required.  Indeed,  a  habendum  is  not  abso- 
lutely essential  to  the  validity  of  a  conveyance 
operating  by  way  of  grant, ''  For,  if  a  man  by  deede 
give  lands  to  another,  and  to  his  heires,  without 
more  saying,  this  is  good  if  he  put  his  seale  to  the 
deede,  deliver  it,  and  make  livery  (/)  accordingly : " 
Co.  Idtt.  7  a. 

Where  a  conveyance  is  made  in  consideration  of  a 
fee  farm  rent,  or  it  is  found  convenient  to  utilise  the 
Statute  of  Uses  for  limiting  rent-charges  or  terms  of 
years  as  well  as  the  fee,  the  habendum  is  the  part  of 
the  deed  where  the  proper  phrases  will  be  inserted. 

The  use  of  words  of  limitation  apt  to  create  the  par- 
ticular kind  of  estate  which  is  to  be  conveyed  by  the 
deed  is  necessary.  A  conveyance  to  hold  to  a  man 
simply  would  ^ve  to  him  no  more  than  a  life  estate. 
*'  If  one  seised  of  land  grant  it  to  another,  and  say 
not  for  what  time,  this  shall  be  taken  as  estate  for 
his  own  life  : "  Shep.  Touch.  88 ;  see  Co.  Litt.  42  a,  b; 
183  a.  In  order  to  create  an  estate  in  fee  the 
appropriate  form  was  a  conveyance  to  a  man  ^'  and 
his  heirs."     Other  forms  of  estates,  such  as  estates 


(/)  Livery  would  now  be  onneoeasaiy :  see  anie^  p.  10. 
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tail  male,  several  and  general,  required  the  use  of  Habtniwa. 
the  words  "  heirs  male  or  female  of  the  body "  or 
^' heirs  of  the  body,"  while  the  limitations  necessary 
to  raise  cross  reminders  in  tail  were  intricate.  Thi 
Conveyancing  and  Law  of  Property  Act,  1881 
{44  &  45  Vict.  c.  41),  by  sect.  51  provides  that — 

"  In  a  deed  it  shall  be  sufficient,  in  the  limitation  of  an  estate  Words  of 
in  fee  simple,  to  use  the  words  in  fee  simple,  without  the  word  fe^^  in  taU 
heirs ;  and  in  the  limitation  of  an  estate  in  tail,  to  use  the  words 
in  tail  without  the  words  heirs  of  the  body ;  and  in  the  limitation  of 
aa  estate  in  tail  male  or  in  tail  female,  to  use  the  words  in  tail 
male,  or  in  tail  female,  as  the  case  requires,  without  the  words  heirs 
male  of  the  body,  or  heirs  female  of  the  body. 

"This  section  applies  only  to  deeds  executed  after  the  com- 
mencement of  this  Act" 

It  may  be  doubted  whether  there  is  much  advan- 
tage to  be  obtained  from  this  clause  so  far  as  regards 
ordinary  purchase- deeds.  Words  of  limitation  must 
still  be  used ;  and  the  new  statutory  words  of  limita- 
tion do  not  seem  to  be  an  improvement  upon  the 
accustomed  form. 

The  habendum  serves  the  same  purpose  in  all  Office  of 
deeds,  including  deeds  of  assi^ment  of  personalty  ^^j^^ 
or  chattels  real ;  the  only  vanation  being  that  the  o^  chattels. 
words  of  limitation,  if  used  at  all,  will  be  those 
which  are  appropriate  to  personal  estate,  instead  of 
those  applicable  to  the  case  of  realty.  It  is  usual  to 
add  in  assignments  the  words  "  executors,  adminis- 
trators, and  assigns,"  but  this  is  unnecessary.  The 
executors  or  the  administrators  take  the  personal 
estate  of  their  testator  or  intestate  by  virtue  of  the 
common  law ;  and  it  follows  that  an  assignment  of 
personalty  to  a  man  "  absolutely,"  or  even  simpliciter, 
will  be  as  effectual  as  an  assignment  to  ''him,  his 
executors,  administrators,  and  assigns."  Indeed,  the 
last  word  is  not,  even  in  the  case  of  realty,  a  word 
of  limitation  at  all,  and  has  now  no  effect  upon  the 
nature  of  the  estate  or  its  transmissibility ;  for  the 
power  of  the  grantor  to  convey  his  estate  does  not 
now  depend  upon  the  presence  or  absence  of  the 
word  assigns.  As  regards  words  of  limitation,  per- 
sonalty hBiS  always  coffered  from  realty,  as*  in  the 
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latter  case  it  is  necessary  that  the  quantum  of  estate 
should  be  duly  marked  out. 

Care  must  be  taken  in  conveying  to  two  or  more 
persons  to  make  it  quite  clear  by  the  form  of  limita- 
tion adopted,  whether  they  are  to  take  joint  or 
several    estates.     A  conveyance  of   personalty  to 
A.  and  B.,  or  of  realty  to  A.  and  B.  and  their  heirs, 
will  create  at  law  a  joint  estate,  subject  to  all  the 
incidents  peculiar  to  that  form  of  possession :   Co. 
Litt.   180  b;  Aveling  v.  Knipe^  19  Ves.   441.     In 
equity,  however,  if  the  purchase-money  is  contributed 
by  the  parties  in  unequal  shares,  or  if  the  purchase 
is  made  for  purposes  of  business,  or  if  the  purchasers 
are  partners,  they  will  not  be   held  to   be  joint 
tenants,  but  tenants  in  common :  Lvke  v.  Gibson,  1 
Eq.  Ca.  Abr.  291 ;   Harrison  v.  Barton^  1  J.  &  H. 
287  ;  Rohinson  v.  Preston,  4  K.  &  J.  505  ;  Hwden  v. 
Vallier,  2  Ves.  sen.  252 ;  Morris  v.  Barrett,  3  r .  &  J. 
384  ;  Elliott  v.  Brown,  3  Swanst.  489 ;  Houghton  v. 
Houghton,  11  Sim.  491 ;  Jackson  v.  Jajckson,  9  Ves. 
597;  Dale  v.  Hamiltony  2  Ph.  266;    Clements  v. 
Hall,  2  De  G.A  J.  175 ;  Steward  v.  Blakewat/,  L.  R 
4  Ch.  603. 

The  Courts  will  seize  upon  any  circumstance 
which  can  be  produced  to  show  that  the  intention 
of  the  parties  was  to  create  a  tenancy  in  common, 
.and  not  a  joint  tenancy :  see  Rohinson  v.  Preston,  4 
K.  &  J.  505 ;  Harrison  v.  Burton,  1  J.  &  H.  27 ; 
Edwards  v.  Fashion,  19  Ves.  444.  But  in  practice, 
it  is  obviously  not  advisable  to  run  any  risk  of 
having  to  produce  at  a  later  sale  evidence  of  facts, 
which  may  then  be  difficult  to  prove  ;  and  care  should 
be  taken  that  the  words  of  limitation  in  the  convey- 
ance are  apt  to  the  creation  of  such  tenancy,  whether 
joint  or  in  common,  as  may  be  desired  by  the 
purchasers. 

It  sometimes  happens  that  trustees  who  are  pur- 
chasing under  a  trust  or  power  in  a  will,  or  m  a 
settlement,  are  to  have  the  legal  estate  in  the 
property  purchased  vested  in  them.  Where  this  is 
the  case,  the  conveyance  will  be  taken  directly  to 
the  trustees,  who  will  execute  a  separate  declaration 
of  trust,  explaining  that  they  have  purchased  the 
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property  on  behalf  of  the  trust.  But  otherwise,  H^bendnm. 
the  conveyance  will  limit  the  estate  to  the  use 
of  the  beneficiaries  and  other  persons  taking 
interest  under  the  trusts  of  the  will  or  settle- 
ment. In  some  cases,  it  is  convenient  that  the 
conveyance  should  be  taken  so  as  to  vest  the 
fee  in  the  trustees,  who  should  make  a  complete 
settlement  of  it  afterwards ;  but  it  is  more  usual  to 
incorporate  the  limitations  in  the  conveyance,  either 
by  setting  them  out  at  length,  or  by  reference. 
The  former  course  is  not  common ;  but  it  has  the 
advantage  of  enabUng  the  conveyancer  to  adapt 
the  uses  of  the  original  settlement  to  the  events 
which  have  happened  since  that  instrument  came 
into  operation ;  and  to  make  them  coincide  with 
the  circumstances  at  the  time  of  the  purchase. 
Where  the  other  course  is  adopted,  and  the  uses  of 
the  settlement  are  embodied  by  reference,  care  is 
necessary  to  ensure  that  the  purchased  property 
shall  be  subjected  to  the  limitations  to  which  it 
ought  to  be  subjected,  and  not  to  recreate  any 
estates  which  have  been  destroyed,  nor  to  revive 
any  powers  which  have  been  exhausted. 

It  is  not  uncommon,  specially  in  the  north  of  Conveyance 
^England,  for  land  to  be  conveyed  in  consideration  of  cha^e. " 
a  rent-charge  or  fee  farm  rent  issuing  thereout ;  and 
the  same  plan  is  frequently  adopted  in  the  case  of 
sales  to  public  companies.  The  power  to  carry  out 
sales  in  this  manner  appears  not  to  be  given  to 
tenants  for  Ufe  under  the  Settled  Land  Act,  1882, 
for  sect.  4  provides  that  sales  effected  under  the  Act 
are  to  be  for  the  "  best  price,"  and  this  term  seems 
not  to  include  a  rent-charge,  or,  indeed,  anything  but 
a  lump  sum  :  see  Read  v.  Shaw^  Sug.  Pur.  868  ;  and 
compare  Reid  v.  Sheraoldj  10  Ves.  370.  By  the 
Lands  Clauses  Consolidation  Act,  1845  (8  Vict. 
c.  18),  the  power  to  deal  in  this  manner  was  confined 
to  those  cases  in  which  land  was  being  purchased 
from  absolute  owners  :  see  sects.  10,  11 ;  and  by  the 
Lands  Clauses  Consolidation  Act  of  1849  special 
powers  of  recovering  rent-charges  were  given.  By 
the  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1860  (23  &  24  Vict.  c.  106,  s.  2),  this 
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Habendmi.  power  is  extended  to  persons  under  disability ;  but 
the  rent-charge  must  be  determined  in  the  manner 
prescribed  by  sect.  9  of  the  principal  Act :  and  the 
rent-chai^e  and  the  powers  and  ^emedi^s  for  ite 
recovery  are  to  enure  to  the  uses  to  which  the  land 
sold  was  subject  at  the  time  of  the  sale.  Powers  are 
also  given  by  this  Act  for  purchasing  for  a  rent- 
charge  land  to  be  used  in  providing  for  the  defence 
of  the  realm ;  and  councils  of  cities  and  boroughs 
have  also  similar  powers,  with  the  consent  of  the 
Treasury,  for  public  purposes. 

The  habendum,  in  cases  of  this  kmd,  will  usually 
limit  the  land  to  the  use  first,  that  the  vendor  may 
receive  the  rent-chaige,  and  subject  thereto,  to  the 
purchaser  in  fee.  The  vendor  is  thus  generally 
seised  of  a  legal  estate  in  the  rent-chaige  :  see  Statute 
of  Uses,  37  Hen.  8,  cap.  10,  s.  4. 

A  rent-charge  thus  limited  can  be  recovered 
against  the  land  for  six  years  only  :  3  &  4  Will.  4, 
c.  42,  Hunter  v.  Nockolds,  1  Mac.  &  G.  640  ;  though 
as  against  a  purchaser  who  has  covenanted  to  pay  iiv 
it  may  be  recovered  for  twenty  years  :  Sims  V. 
Thomas,  12  A.  &  E.  536  ;  Manning  v.  Phelps,  10 
Exch.  59.  If  a  legal  rent-charge  remain  unpaid  for 
the  statutory  period  it  becomes  extinguished  :  James 
V.  Salter,  3  Bing.  N.  C.  544;  Langton  v.  Langt&m 
18  Jur.  928. 
Habendum  Where  it  is  intended  that  the  property  shall,  in 

"nOTmbnmcca,  ^^  hauds  of  the  purchaser,  be  subject  to  any  incum- 
&c.  brances,  or  be  qualified  by  any  restrictions,  they  are 

usually  specified  between  the  habendum  ana  the 
ultimate  limitation  to  the  purchaser;  but  if  the 
statement  of  them  is  long  or  elaborate,  it  is  some- 
times postponed  till  after  the  limitation  to  the 
purchaser.  It  is  merely  a  matter  of  convenience. 
Where  trustees  sold  under  a  condition  stating  that 
the  property  was  sold  and  would  be  conveyed  sub- 
ject to  all  free  rents,  quit  rents,  and  incidents  of 
tenure,  rights  of  way,  water,  &c.,  if  any,  without  any 
obligation  on  the  vendors  to  define  any  such  rights 
or  claims,  it  was  held  that  the  vendors  were  entitled 
to  insert  in  the  habendum  of  the  conveyance  a  saving 
of  such  rights  in  general  terms,  although  it  waa  not 
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shown  or  asserted  that  the  property  was  subject  to  H*>>^n^^n« 
any  such  UabUities :  Oale  v.  Squier,  4  Ch.  D.  226  ; 
5  Ch.  D.  625.  It  is  not  usual  to  mention  any  sub- 
sisting leases  to  which  the  property  is  subject,  unless 
they  are  of  a  beneficial  or  otherwise  exceptional 
character. 

8.   Covenants. 

Nature  and  Form  of  Covenants.^ — In  strictness,  a  As  to 
covenant  is  an  agreement  under  seal.  "  A  covenant  ^^'^"Jf 
is  the  agreement  or  consent  of  two  or  more  by  deed 
in  writing,  sealed  and  delivered,  whereby  either  or 
one  of  the  parties  doth  promise  to  the  other  that 
something  is  done  already,  or  shall  be  done  after- 
wards ;  and  he  that  makes  the  covenant  is  called  the 
covenantor,  and  he  to  whom  it  is  made  the  cove- 
nantee :"  Shep.  Touchst.  160  {m).  It  may  be  made 
by  deed  poll  as  well  as  by  indenture,  provided  the 
covenantee  be  named  in  the  deed,  for  his  acceptance 
of  the  deed  is  an  assent  to  the  covenant  sufficient  to 
bind  him  :  Green  v.  Home,  1  Salk.  197.  So  also  a 
covenant  contained  in  an  indenture  will  bind  a  party 
who  has  accepted  the  deed  in  other  matters,  though 
he  does  not  execute  the  deed:  1  Inst.  231  a;  see 
Wtllson  V.  Leonard,  3  Beav.  173. 

No  particular  words  are  necessary  to  make   a  Nonarticuiar 
covenant :  any  words  will  be  sufficient  which  show  ^1^""^ 
the  intention  of  the  parties ;  thus,  the  word  "  agree  "  make  a 
in  an  instrument  under  seal  will  amount  to  a  cove-  °*^^®"^* 
nant :  Pordage  v.  Cole,  1  Wms.  Saund.  319;  so  also 
a  condition,  declaration,  or  even  a  recital  that  it  is 
agreed  or  intended  that  something  shall  be  done  may 
amount  to  a  covenant :  Hollis  v.  Carr,  3  Swan.  648  ; 
Saltoun  V.  JSoustoun,  1  Bing.  433 ;  Carr  v.  Roberts, 
5  B.  &  Ad.  78  ;  Sampson  v.  Easterly,  9  B.  &  C. 
505  ;  Aspdin  v.  Austin,  5  Q.  B.  683 ;  Wood  v.  Copper 
Miners'  Co.,  7  C.  B.  906  ;  Lacy  v.  Mottram,  19  C.  B. 
N.  S.   479;  Righy  v.  Great  Western  Rail.  Co.,   14 

(m)  A  covenant  may  of  course  be  negative,  that  is  to  say,  it 
may  be  an  agreement  by  which  a  party  promises  that  something 
ia  not  done  akeady,  or  shall  not  bo  done  afterwards. 
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M.  &  W.  816 ;  Adet/  v.  Arnold,  16  Jur.  112a.  See 
further,  anfe,  tit  Leases,  VoL  III.,  pp.  183,  184, 
as  to  the  nature  of  covenants. 

Ck)Yenant8  are  divided  into  real  and  personal 
covenants.  Real  covenants  are  those  which  relate 
to  land  or  other  real  property,  or  something  con- 
nected therewith. 

The  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  contains  some  important  pro- 
visions with  regard  to  the  form  and  effect  of  cove- 
nants contained  in  instruments  made  after  the  31st 
of  December,  1881.  By  sect.  58  of  thfe  Act,  it  is 
now  rendered  unnecessary  that  covenants  should  be 
made  expressly  with  the  heirs  and  assigns  or  the 
executors,  administrators,  and  assigns  of  the  cove- 
nantee, for  the  purpose  of  giving  to  the  real  or 
personal  representatives  (n),  as  the  case  may  be,  and 
assigns  of  the  covenantee,  the  benefit  of  the  cove- 
nant. So  also,  by  virtue  of  sect.  59,  it  is  no  longer 
necessary  that  a  covenant  should  be  made  expressly 
by  a  covenantor  for  himself  and  his  heirs,  executors, 
and  administrators,  according  to  the  former  practice, 
in  order  to  bind  such  successors  in  title.  These 
enactments  are  as  follows  : — 


Corenants  to 
extend  to 
hein,  &c.  (o). 


Covenants  to 
bind  heirs, 
kc,  (0). 


Sect.  58.  "(1.)  A  covenant  relating  to  land  of  inheritance,  or 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,  his  heirs  and  assigns,  and  shall  have 
effect  as  if  heirs  and  assigns  were  expressed. 

''  (2.)  A  covenant  relating  to  land  not  of  inheritance,  or  not 
devolving  on  the  heir  as  special  occupant,  shall  be  deemed  to  be 
made  with  the  covenantee,  his  executors,  administrators,  and 
assigns,  and  shall  have  effect  as  if  executors,  administrators,  and 
assigns  were  expressed. 

"  (3.)  This  section  applies  only  to  covenants  made  after  the 
commencement  of  this  Act" 

Sect.  59.  "  (1.)  A  covenant,  and  a  contract  under  seal,  and  a 


(n)  It  will  be  observed  that  sect.  58  relates  only  to  land.  The 
personal  representatives  of  a  covenantee,  although  not  expressly 
named,  might  always  sue  upon  a  covenant  relating  to  personalty : 
Doe  d.  Rogei'8  v.  Rogers^  2  N.  die  M.  650. 

(0)  The  marginal  notes  to  these  sections  are  transposed  in  the 
Act 
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bond  or  obligation  under  seal,  though  not  expressed  to  bind  the     Coreiuuits 
heirsy  shall  operate  in  law  to  bind  the  heirs  and  real  estate,  as  well  .  ^°^ — ^ 
as  the  executors  and  administrators  and  personal  estate,  of  the 
person  making  the  same,  as  if  heirs  were  expressed. 

^'  (2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  Act. 

*'  (3.)  This  section  applies  only  if  and  as  far  as  a  contrary  inten- 
tion is  not  expressed  in  the  covenant,  contract,  bond,  or  obligatiou, 
and  shall  have  effect  subject  to  the  terms  of  the  covenant,  contract, 
bond,  or  obligation,  and  to  the  provisions  therein  contained. 

"  (4.)  This  section  applies  only  to  a  covenant,  contract,  bond, 
or  obligation  made  or  implied  after  the  commencement  of  this  Act." 

Where  there  are  several  covenantors  or  cove-  Jointand 
nantees,  the  liability  or  benefit  arising  under  the  ^veiuuits. 
covenant  wiU  be  joint,  or  several,  or  joint  and 
several,  according  to  the  intention  of  the  parties. 
It  is  of  course  unportant  that  such  intention  should 
be  clearly  expressed  by  the  terms  of  the  instrument, 
but  if  there  is  any  doubt  in  the  construction  of  the 
words  used,  the  intention  will  be  gathered  from  the 
nature  of  the  interest  of  the  parties  in  the  subject- 
matter  or  other  circumstances  :  see  Wilmer  v.  Curret/, 
2  De  G.  &  Sm.  347  ;  Beresford  v.  Brovmingj  1 
Ch.  D.  30. 

It  was  formerly  necessary,  in  law,  to  specify  in 
covenants  with  two  or  more  jointly,  that  the  rights 
under  the  covenant  were  to  devolve  upon  the  sur- 
vivors or  survivor  of  the  parties  with  whom  the 
covenant  wa^  made.  The  necessity  for  inserting 
expressions  of  this  kind  is  now  done  away  with  by 
the  60th  section  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  which  is 
as  follows : — 

Sect.  60.  '*  (1.)  A  covenant,  and  a  contract  under  seal,  and  a  Effect  of 
bond  or  obligation  under  seal,  made  with  two  or  more  joinUy,  to  ~^»^;*  „, 
pay  money  or  to  make  a  conveyance,  or  to  do  any  other  act,  to  more  jointly. 
them  or  for  their  benefit,  shall  be  deemed  to  include,  and  shall,  by 
virtue  of  this  Act,  imply,  an  obligation  to  do  the  act  to,  or  for  the 
benefit  of,  the  survivor  or  survivors  of  them,  and  to,  or  for  the 
benefit  of,  any  other  person  to  whom  the  right  to  sue  on  the  cove- 
nanty  contract,  bond,  or  obligation  devolves. 

''  (2.)  This  section  extends  to  a  covenant  implied  by  virtue  of 
this  Act. 
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''  (3.)  This  section  applies  only  if  and  as  far  as  a  oontraty  inten- 
tion is  not  expressed  in  the  ooTenant^  contract,  bond,  or  obligation, 
and  shall  have  effect  subject  to  the  covenant,  contract^  bond,  or 
obligation,  and  to  the  provisions  therein  contained. 

'^  (4.)  This  section  applies  only  to  a  covenant,  contract,  bond, 
or  obligation  made  or  implied  after  the  commencement  of  this 
Act." 

The  effect  of  the  above  statutory  enactments  is 
greatly  to  simplify  the  form  of  covenants.  •  Thus 
the  only  operative  words  of  covenant  now  generally 
required  are,  "A.  covenants  with  B.,"  or  "with  B. 
and  C,"  as  the  case  may  be;  and  a  covenant  so 
framed  will  bind  the  heirs,  executors,  and  adminis- 
trators of  the  covenantor,  and  entitle  tJie  covenantee 
and  his  successors  in  title  or,  as  the  case  may  be, 
the  covenantees  and  the  survivors  of  them,  and  the 
successors  in  title  of  such  survivors,  to  the  benefit  of 
the  covenant,  as  fuUy  as  if  the  old  form  of  worda 
had  been  used. 

In  this  connexion,  however,  the  following  ob- 
servations arise  : — 

(i.)  There  is  nothing  in  the  Act  to  make  a  covenant 
run  with  the  land  (as  to  which  see  post,  pp.  257,  et  se^.) 
which  would  not  otherwise  have  so  run  if  the  *'  heirs 
and  assigns  "  or  "  executors,  administratora,  and  as- 
signs "  had  been  expressly  mentioned.  Distinctions 
hive  been  made  in  some  of  the  ca^s,  which  wiU 
hereafter  be  considered,  with  regard  to  tJie  insertion 
or  omission  of  the  word  ''  aasigns  "  in  determining 
whether  or  not  covenants  will  run  with  the  land,  but 
it  will  be  seen  that  it  is  very  doubtful  (except  in  the 
case  of  leases)  whether  the  obligation  can  be  made 
to  run  with  the  land,  even  though  the  covenantor 
should  be  made  to  covenant  for  himself  and  his 
assigns.  In  a  lease,  assigns  should  be  expressly 
mentioned  where  the  covenant  concerns  a  thing  not 
m  esse  at  the  time  of  the  grant :  see  Spencers  Case^ 
5  Rep.  1 6 ;  and,  indeed,  in  all  cases  where  the  obliga- 
tion of  the  covenant  is  to  run  with  the  land  :  see 
ante,  Vol.  III.,  pp.  228,  et  seq.,  tit.  Leases. 

(ii.)  It  is  not  quite  clear  that  the  statutory  pro- 
visions apply  to  acts  to  be  done  or  consents  or 
notices  to  be  given,  &c.,  under  the  covenant.     It 
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therefore  seems  prudent  in  framing  covenants  that,     ^*^2!S** 
except  in  the  operative  parts  thereof,  the  represen — — — — 
tatives  of  the  parties  should  be  expressly  mentioned 
throughout. 

(iii)  It  is  still  important,  in  framing  a  covenant 
between  several  covenantors  or  covenantees,  to  indi- 
cate clearly  whether  the  obligation  or  benefit  of  the 
covenant  is  to  be  several  or  jomt,  or  joint  and  several. 

Covenants  for  Title.^ — Covenants  for  title  are  the  Vendor 
modem  equivalents  of  the  warranty  of  title  by  f^Sndtogivc 
which,  upon  a  feoflftnent,  the  feoflfbr,  either  expressly  covenants 
or  by  implication,  bound  himself  to  defend  the  title  ^^^  ^^' 
of  his  feoffee  to  the  land  comprised  in  the  feoffment. 
The  warranty  of  estates  of  freehold  has  been  for  a 
long  period  disused,  its  force  having,  in  some  cases, 
been  restrained,  in  others  aboUshed  oy  statute.  So 
at  the  present  day,  on  a  conveyance  by  way  of  sale, 
the  vendor,  in  the  absence  of  express  stipulation  to 
the  contrary,  is  bound  to  enter  into  what  are  called 
"covenants  for  title  "with  the  purchaser  with  re- 
spect to  the  property  sold.  Covenants  for  title  were 
formerly,  in  the  case  of  a  sale  of  freeholds  or  lease- 
holds, or  of  personal  property  (when  assigned  by 
deed),  inserted,  as  a  general  rule,  in  the  purchase- 
deed  itself.  On  a  sale  of  copyholds,  similar  cove- 
nants  were  UBuaUy  contained  either  in  the  deed  of 
covenant  to  surrender  the  copyholds,  or  in  a  separate 
deed  executed  upon  or  immediately  after  the  actual 
surrender  (p). 


(p)  The  question,  what  are  usual  oovenants  in  letueBf  is  discussed  Hsnal  cove- 
in  Church  y.  BrounHy  16  Yes.  268 ;  and  see  awte,  YoL  III.,  pp.  116,  H  n^ts. 
9eq.^  tit.  Lbasbs.   In  that  case  Lord  Eldon  said,  ^  If  a  man  covenants  presamption 
to  sell  a  fee-simple  estate  free  from  all  incumbrances,  and  says  no  is  that  they 
more,  it  is  clear  that  covenant  carries  in  grenUo  the  right  to  proper  are  to  be 
covenants."    In  Broming  v.  Wright,  2  Bos.  4k  P.  22,  the  same  «»*rictcd. 
learned  judge  said,  ''  If  a  man  purchase  an  estate  of  inheritance, 
and  afterwards  sell  it,  it  is  to  be  understood  primd  facie  that  he 
sells  the  estate  as  he  received  it;  and  the  purchaser  takes  the 
premises  granted  by  him  with  covenants  against  his  acts.     If  the 
vendor  has  taken  by  descent,  he  covenants  against  his  acts  and 
those  of  his  ancestors ;  and  if  by  devise,  it  is  not  unusual  for  him  to 
eoimiant  against  the  acts  of  the  devisor,  as  well  as  his  own." 

Vbere  the  vendor  himself  acquired  tiie  property  as  vendee,  the  As  to  the 

extent  of  a 
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for  mSe*         These  covenants,  when  entered  into  by  a  vendor 
—  who  was  absolutely  entitled  as  beneficial  owner,  were 
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covenants  should  be  confined  to  his  own  acts.  Where  the  property 
was  not  purchased  bj  the  vendor,  but  bj  a  deceased  owner,  from 
whom  the  same  devolved  to  the  vendor  by  devise  or  descent,  his 
covenants  should  extend  to  the  acts  of  such  deceased  owner :  see 
Pickett  V.  Loggofij  14  Ves.  239.  If  the  property  were  derived  by 
the  vendor  from  the  last  purchaser  for  valuable  consideration, 
through  several  descents  or  wills,  the  covenants  should  extend  to 
the  acts  of  all  the  intermediate  owners,  though,  it  seems,  the  rule 
of  the  Couit  was  formerly  to  confine  the  covenants  to  the  owner 
who  immediately  preceded  the  vendor :  Lloyd  v.  Griffith^  3  Atk. 
267 ;  Wakeman  v.  Duchess  of  Rutland,  3  Ves.  236.  And  Lord 
St.  Leonards  observes  (Vend.  452)  that  a  person  claiming  under 
a  voluntary  conveyance  is  considered  in  the  same  light  as  a 
devisee ;  but  not,  it  is  conceived,  if  the  voluntary  conveyance  con- 
tained covenants  for  title.  The  reason  why  a  vendee  is  entitled  to 
covenants  extending  to  the  acts  of  all  the  vendor's  ancestors  and 
testators  from  the  last  purchaser  for  valuable  consideration,  must 
be,  that  none  of  these  owners  could  have  entered  into  covenants 
for  title,  and  not  that  the  estate  passed  from  them  without  a 
valuable  consideration.  However,  it  seldom  happens  that  settle- 
ments purely  voluntary  contain  such  covenants. 

In  Pickett  v.  Loggon,  14  Ves.  239,  Lord  Eldony  C,  in  setting 
aside  a  purchase  from  an  heir,  on  the  ground  of  pressure  and  mis- 
representation, said,  ''According  to  the  usual  course,  upon  the  con- 
veyance of  an  estate  derived  by  descent,  the  covenants  are  against 
the  acts  of  the  ancestor  from  whom  it  descended,  and  the  acts  of 
the  party  conveying ;  and,  if  there  should  have  been  an  immediate 
heir,  supposed  to  be  desid,  it  is  reasonable  that  the  covenants 
should  extend  to  his  acts ;  but,  if  the  sale  takes  place  under  such 
circumstances  that  it  is  not  known  whether  there  was  an  imme- 
diate heir,  and  the  consideration  is  reduced  in  proportion  to  the 
doubt  upon  the  title  in  that  respect,  no  one  w^ould  think  of  making 
the  party  covenant  against  the  acts  of  such  immediate  heir,  if 
there  happened  to  be  one,  as  then  the  conveyance  would  be  all 
wrong." 

Where  the  vendor  is  tenant  in  tail  under  a  marriage  settlement, 
it  should  be  observed  that,  as  he  comes  in  as  a  purchaser  for  a 
valuable,  though  not. for  a  pecuniary  consideration,  there  seems  to 
be  no  valid  ground  for  extending  his  covenants  to  the  acts  of  the 
settlor ;  and  the  settlement,  if  properly  drawn,  will  have  contained 
covenants  for  title  by  the  settlor,  of  which  the  purchaser  will  have 
the  benefit ;  and  even  if  it  does  not,  in  strictness  this  is  no  more 
a  reason  for  making  the  vendor's  covenants  extend  to  the  acts  of 
the  settlor,  than  the  want  of  covenants  in  the  last  purchase-deed 
(supposing  the  property  to  have  been  so  derived)  would  be  a 
ground  for  extending  the  covenants  to  the  acts  of  such  vendor. 
The  practice,  however,  is  not  in  complete  unison  with  the  strict 
rule  of  technical  propriety  in  this  respect ;  and  a  vendor  nUimjug 
under  a  settlement  does  not  often,  and,  perhaps,  in  fairness  (apart 


PUBCHASE  DEEDS.  217 

to  the  effect  that  he  had  right  to  convey ;  that  the     ^^^ 

purchaser  should  enjoy  the   property   quietly  and  

free  from  incumbrances ;  and  that  the  vendor  would 
do  or  execute  any  assurance  which  might  be  reason- 
ably required  to  protect  the  purchaser's  possession  : 
Church  V. Brown,  1 5  Ves.  263, 264.  When  these  cove- 
nants are  by  a  vendor  who  is  beneficially  interested, 
they  extend  back  to  the  last  purchaser  for  value ;  that 
is  to  say,  a  vendor  who  has  himself  purchased  the 
lands,  covenants  only  in  respect  of  his  own  acts 
and  defaults  and  those  of  persons  claiming  under 
him,  but  a  vendor  who  has  acquired  the  property 
otherwise  than  by  purchase,  covenants  against  the 
acts  of  his  predecessors  in  title  as  far  back  as  the 
last  purchaser  for  value.  For  this  purpose  a  title 
under  a'  marriage  settlement  is  not  considered  to  be 
a  title  under  a  purchase  for  value ;  and  a  vendor 
claiming  thus  is  usually  made  to  covenant  for  in  re- 
spect of  the  acts  and  default  of  the  settlor  and  his 
representatives.  If  the  vendor  was  only  a  limited 
or  partial  owner,  it  was  usual  that  he  should  be 
made  to  covenant  only  in  respect  of  the  estate  or 
share  in  the  property  conveyed  by  him. 

Accordingly,  on  a  sale  by  a  tenant  for  life  and  a 
remainderman,  the  covenants  of  the  tenant  for  life 
were  usually  Umited,  as  regards  the  reversion,  to  his 
own  acts  and  the  acts  of  those  claiming  imder  him. 
In  a  case  of  joint  tenants  or  tenants  in  common 
selUng,  the  covenants  were  in  most  cases  limited  to 
their  respective  shares.  So  also  upon  a  sale  by  hus- 
band and  wife  of  property  of  the  wife  not  settled  to 
her  separate  use,  the  husband  was  made  to  covenant 
as  if  he  were  selling  his  own  estate  (q).     The  wife 

from  technical  considerations)  ought  not  to  object  to  the  coyenants 
extending  to  the  acts  of  the  settlor.  It  would  appear  that  under 
sect.  7  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  the 
covenants  would  extend,  as  it  has  been  suggested  that  they  should,  to 
the  acts  of  the  settlor,  for  it  is  expressly  enacted  that,  in  the  parts 
of  that  section  relating  to  covenants  in  purchase-deeds,  a  *'  pur- 
chase for  value  shall  not  be  deemed  to  include  a  conveyance  in 
consideration  of  marriage." 

(q)  A  wife's  real  estate  is  by  the  common  law  held  by  her 
husband  in  her  right  during  the  marriage :  Bac.  Abr.  Baron  and 
Feme  (c),  1. 
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also  was  usually  made  to  cov^iaiit  so  as  to  biiid 
'  her  separate  estate.  Wliere  mortgagees  or  trustees 
sold,  thej  did  not  covenant  for  title,  bat  as  a  matter 
of  conrse,  covenanted  only  that  Ihey  had  done  no 
act  to  incomber  the  estate;  but  sometimes,  in  ad- 
dition to  the  covenants  against  incumbrances  entered 
into  by  trustees,  the  beneficiaries  also  covenanted  for 
title  to  the  extent  of  the  interest  taken  by  them. 
On  a  sale  by  the  Court  of  land  vested  in  trustees 
with  a  powerto  give  a  vaUd  discharge,  it  was  held 
that  the  benefidanes  could  not  be  required  to  enter 
into  any  covenants  for  title :  Cottrell  v.  CottreU, 
L.  R  2  Eq.  330.     See  past,  p.  243. 

Where  a  vendor  is  not  an  absolute  beneficial 
owner,  he  should  be  careful  to  protect  himself,  by 
express  stipulation  in  the  contract  or  conditions  of 
sale,  from  his  obligation  to  enter  into  complete 
covenants  for  title :  see  ante,  tit.  Conditioks  of  Salk, 
VoL  IL,  pp.  715,  716. 

The  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Yict.  c.  41),  enacts  as  follows  :— 

Corennto  ^  (1.)  In  a  ooiiTeyanoe  there  shall,  in  the  aeyenl  eaaea  in  this 

implied.  section  mentioned,  be  deemed  to  be  indnded,  and  there  shall  in 

those  several  cases,  by  virtue  of  this  Act,  be  implied,  a  covenant 
to  the  effect  in  this  section  stated,  b j  the  person  or  by  such  person 
who  conveys,  as  £u:  as  regards  the  subject-matter  or  share  of  sub- 
ject-matter expressed  to  be  conveyed  by  him  with  the  person,  if 
one,  to  whom  the  conveyance  is  made,  or  with  the  persons  jointly, 
if  more  than  one,  to  whom  the  conveyance  is  made  as  joint  tenants^ 
or  with  such  of  the  persons,  if  more  than  one,  to  whom  the  con- 
veyance is  made  as  tenants  in  common,  that  is  to  say : 
On  convey-  "  (A.)  In  a  conveyance  for  valuable  consideration,  other  than  a 

S^beneficuf *  nio^gage,  the  following  covenant  by  a  person  who  conveys  and  is 
owner.  expressed  to  convey  as  beneficial  owner  (namely)  : 

Right  to  "  That,  notwithstanding  anything  by  the  person  who  so  conveys, 

convey.  q,.  g^^y  ^^^^  through  whom  he  derives  title  otherwise  than  by  pur- 

chase  for  value  made,  done,  executed,  or  omitted,  or  knowingly 
suffered,  the  person  who  so  conveys  has,  with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed,  subject  as, 
if  so  expressed,  and  in  the  manner  in  which  it  is  expressed  to  be 
conveyed,  and  that,  notwithstanding  anything  as  aforesaid,  that 

Quiet  enjoy-     subject-matter  shall  remain  to  and  be  quietly  entered  upon,  re- 
nent 
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oeivedy  and  held,  oooupied,  enjoyed,  and  taken,  by  the  person  to     ^^^SSf^ 
whom  the  conveyance  is  expressed  to  be  made,  and  any  person  ' — 


deriving  title  under  him  and  the  benefit  thereof,  shall  be  received 
and  taken  accordingly,  without  any  lawful  interruptions  or  dis- 
turbance by  the  person  who  so  conveys  or  any  person  conveying 
by  his  direction,  or  rightfully  claiming  or  to  claim  by,  through, 
under,  or  in  trust  for*  the  person  who  so  conveys,  or  any  person 
conveying  by  his  direction,  or  by,  through,  or  under  any  one  not 
being  a  person  claiming  in  respect  of  an  estate  or  interest  subject 
whereto  the  conveyance  is  expressly  made,  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  for 
value ;  and  that,  freed  and  discharged  from,  or  otherwise  by  the  Freedom  from 
person  who  so  conveys  sufficiently  indemnified  against,  all  such  "icumDrance. 
estates,  incumbrances,  claims,  and  demands,  other  than  those  sub- 
ject to  which  the  conveyance  is  expressly  made,  as  either  before  or 
after  the  date  of  the  conveyance  have  been  or  shall  be  made, 
occasioned,  or  suffered  by  that  person  or  by  any  person  conveying 
by  his  directions,  or  by  any  person  rightfully  claiming  by,  through, 
under,  or  in  trust  for  the  person  who  so  conveys,  or  by,  through, 
or  under  any  person  conveying  by  his  directions,  or  by,  through,  or 
under  any  one  through  whom  the  person  who  so  conveys  derives 
title  otherwise  than  by  purchase  for  value ;  and  further,  that  the  Further 
person  who  so  conveys,  and  any  person  conveying  by  his  direction,  "''"^*"^^ 
and  every  other  person  having  or  rightfully  claiming  any  estate  or 
interest  in  the  subject-matter  of  conveyance  other  than  an  estate 
or  interest  subject  whereto  the  conveyance  is  expressly  made,  by, 
through,  under,  or  in  trust  for  the  person  who  so  conveys,  or  by, 
through,  or  under  any  person  conveying  by  his  direction,  or  by, 
through,  or  under  any  one  through  whom  the  person  who  so  con- 
veys derives  title,  otherwise  than  by  purchase  for  value,  will,  from 
time  to  time  and  at  all  times  after  the  date  of  the  conveyance,  on  the 
request  and  at  the  cost  of  any  person  to  whom  the  conveyance  is 
expressed  to  be  made,  or  of  any  person  deriving  title  under  himy 
execute  and  do  all  such  lawful  assurances  and  things  for  farther 
or  more  perfectly  assuring  the  subject-matter  of  the  conveyance  to 
the  person  to  whom  the  conveyance  is  made,  and  to  those  deriving 
title  under  him,  subject  as,  if  so  expressed,  and  in  the  manner  in 
which  the  conveyance  is  expressed  to  be  made,  as  by  him  or  them 
or  any  of  them  shall  be  reasonably  required  : 

^  (In  which  covenant  a  purchase  for  value  shall  not  be  deemed 
to  include  a  conveyance  in  consideration  of  marriage)." 

Other  forms  of  covenants   are  provided  for  by  ^"P^^^^^^t^ 
the  Act.     These  relate  to  a  conveyance  by  a  third  direc^ton  of ^ 
party  at  the  direction  of  a  beneficial  owner,  to  a  ^l^^**^ 

i        V  /  owner. 
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conveyance  by  husband  and  wife,  and  to  a  convey- 
ance by  persons  acting  in  a  fiduciary  capacity.  Sect. 
7  (2)  provides  that : — 

*^  Where  in  a  conyeyance  it  is  expressed  that  by  direction  of  a 
person  expressed  to  direct  as  beneficial  owner  another  person  con- 
vejs,  then,  within  this  section,  the  person  giving  the  direction, 
whether  he  conveys  and  is  expressed  to  convey  as  beneficial  owner 
or  not,  shall  be  deemed  to  convey  and  to  be  expressed  to  convey 
as  beneficial  owner  the  subject-matter  so  conveyed  by  his  direction; 
and  a  covenant  on  his  part  shall  be  implied  accordingly." 

It  is  to  be  noted  that  the  directing  party;  if  he  be 
expressed  to  direct  '^  as  beneficial  owner,"  enters  hj 
virtue  of  the  section  into  the  same  covenants  as  if 
he,  by  the  deed,  conveyed  as  beneficial  owner.  Hence 
in  the  case  of  trustees  conveying  by  direction 
of  a  tenant  for  Ufe,  the  covenants  by  the  tenant  for 
life,  if  described  as  directing  as  beneficial  owner, 
should  be  limited  in  the  same  way  as  if  he  were  a 
conveying  party  as  beneficial  owner,  so  as  to  confine 
his  impUed  covenant  to  his  life  estate  only :  see 
ante,  p.  217. 

The  case  of  a  conveyance  by  husband  and  wife  is 
provided  for  by  sect.  7(3),  which  runs  : — 

"  (3.)  Where  a  wife  conveys  and  is  expressed  to  convey  as  bene- 
ficial owner,  and  the  husband  also  conveys  and  is  expressed  to 
convey  as  beneficial  owner,  then,  within  this  section,  the  wife  shall 
be  deemed  to  convey  and  to  be  expressed  to  convey  by  direction 
of  the  husband  as  beneficial  owner  ;  and,  in  addition  to  the  cove- 
nant implied  on  the  part  of  the  wife,  there  shall  also  be  implied, 
first,  a  covenant  on  the  part  of  the  husband  as  the  person  giving 
that  direction;  and,  secondly,  a  covenant  on  the  part  of  the 
husband  in  the  same  terms  as  the  covenant  implied  on  the  part  of 
the  wife." 

It  has  already  been  remarked  {ante,  p.  217)  that 
the  usual  course,  upon  a  conveyance  by  husband  and 
wife  of  property  of  the  wife  not  settled  to  her 
separate  use,  was  to  make  the  husband  covenant  as 
if  he  were  selUng  his  own  property,  and  to  make  the 
wife  covenant  so  as  to  bind  her  separate  estate. 
Under  this  sub-section,  if  both  the  husband  and  the 
wife  are  expressed  to  convey  as  beneficial  owners,  the 
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same  result  is  achieved;  for  the  conveyance  is  in     ^J^jJ^Si* 

that  case  to  be  read  as  a  conveyance  by  the  wife  as  '— 

beneficial  owner  (whereby  she  is  made  to  enter  into 
complete  covenants  for  title  which  will  bind  her 
separate  estate),  by  the  direction  of  the  husband  as 
beneficial  owner ;  and  by  sub-sect.  (2),  the  efiect  of 
the  husband's  direction  as  beneficial  owner  is  to 
make  him  enter  into  the  same  covenants  as  if  he 
were  an  absolute  owner  conveying  as  beneficial 
owner.  In  addition  to  these  two  sets  of  covenants, 
there  will  also  be  implied  a  covenant  by  the  husband 
in  the  same  terms  as  that  of  the  wife,  i.e.,  that 
the  wife  has  power  to  convey,  that  the  wife  will 
ensure  to  the  purchaser  quiet  enjoyment,  free 
from  incumbrances,  and  that  she  will  further 
assure. 

When  a  married  woman  conveys  property  be- 
longing to  her  for  her  separate  use,  she  will  of  course 
convey  in  the  same  way,  and  so  enter  into  the  same 
imphed  covenants  as  if  she  were  a  feme  sole. 

Covenants  by  persons  acting  in  a  fiduciary  ca- 
pacity are  provided  for  by  sect.  7  (1)  (F),  which 
enacts  that : — 

"(F.)  In  every  convejance  the  following  covenant  by  every  Implied 
person  who  conveys  and  is  expressed  to  convey  as  trustee  or  mort-  convevanoe*' 
gagee,  or  as  personal  representative  of  a  deceased  person,  or  as  by  trustee  or 
committee  of  a  lunatic  so  found  by  inquisition,  or  under  an  order  "mortgagee, 
of  the  Court,  which  covenant  shall  be  deemed  to  extend  to  every 
such  person's  own  acts  (namely) : 

"  That  the  person  so  conveying  has  not  executed  or  done,  or 
knowingly  suffered,  or  been  party  or  privy  to,  any  deed  or  thing 
whereby  or  by  means  whereof  the  subject-matter  of  the  conveyance, 
or  any  part  thereof,  is  or  may  be  impeached,  charged,  affected,  or 
incumbered  in  title,  estate,  or  otherwise,  or  whereby  or  by  means 
"whereof  the  person  who  so  conveys  is  in  'anywise  hindered  from 
conveying  the  subject-matter  of  the  conveyance,  or  any  part  thereof, 
in  the  manner  in  which  it  is  expressed  to  be  conveyed." 

The  covenants  above  stated  are  adapted  and  in- 
tended to  be  applied  to  conveyances  of  every  kind  of 
property,  real  and  personal. 

The  Act  does  not  prohibit  the  employment  of 
express   covenants.     Ii    it   be  considered  for  any 
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reason  (r)  undesirable  to  depend  upon  the  covenants 
implied  by  the  Act,  covenants  in  the  old  form  may- 
still  be  adopted.  It  is  to  be  noted  that  the  cove- 
nants specified  in  the  Act  will  be  impUed  only  when 
the  appropriate  words  indicated  bv  the  Act  are  used. 
Thus,  when  any  person  beneficially  interested  in  the 
property  joina  V  the  ooavey«.<i  he  Muet  be  ex- 
pressly  made  to  *' convey  as  beneficial  owner"  or 
there  wiU  be  no  covenant  on  his  part  impUed.  This 
is  provided  for  by  sect.  7  (4),  which  enacts  that — 

*'(4«)  Where  in  a  conyejance  a  person  conyejing  is  not  ex- 
pressed to  convey  as  beneficial  owner,  or  as  settlor,  or  as  trusteei 
or  as  mortgagee,  or  as  personal  representative  of  a  deceased  person, 
or  as  committee  of  a  lunatic  so  found  by  inquisition,  or  under  an 
order  of  the  Court,  or  by  direction  of  a  person  as  beneficial  owner, 
no  covenant  on  the  part  of  the  person  conveying  shall  be,  by  virtue 
of  this  section,  implied  in  the  conveyance." 

It  is  therefore  quite  clear  that  in  order  that  the 
covenants  may  be  implied  in  the  conveyance,  the 
words  "  as  beneficial  owner  "  or  ''  as  trustee,"  or  (as 
^e  case  may  be)  must  appear  in  the  operative  part. 
But  a  question  has  been  raised  as  to  whether  the 
proper  phrase  to  be  used  is  "  conveys  as  beneficial 
owner,"  or  whether  any  of  the  words  which,  by 
sect.  2  (y)  are  included  in  the  term  "  convey,"  may 
be  employed  in  its  place.  The  sub-section  is  bs 
follows : — 

"  (v.)  Conveyance,  unless  a  contrary  intention  appears,  includes 
assignment^  appointment,  lease,  settlement,  and  other  assurance, 
and  covenant  to  surrender,  made  by  deed,  on  a  sale,  morl^iage, 
demise,  or  settlement  of  any  property,  or  on  any  other  dealing 
with  or  for  any  property ;  and  convey,  unless  a  contrary  intention 
appears,  has  a  meaning  corresponding  with  that  of  conveyanca" 

The  point  is  not  altogether  free  from  doubt 
There  is  no  provision  in  the  Act  enacting  conversely 
that  all  or  any  of  the  words  used  are  to  be  deemed 


(r)  It  may  still  be  necessary  to  insert  express  covenants  for 
title  in  conveyances  of  property  situate  in  parts  of  her  Majesty's 
dominions  where  neither  the  Conveyancing  Acts  nor  any  similar 
statutes  are  in  force. 
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equivalent  to  the  terms  "conveyance"  and  "convey,"    ^J*5Se* 

so  as  to  give  to  the  words  "  assignment,"  "  appoint ^— 

ment,"  &c.,  respectively  the  statutory  operation  and 
incidents  attached  by  the  Act  to  the  terms  "con- 
veyance "  and  "  convey."  Moreover,  it  is  obvious, 
on  readingr  throu&fh  the  seventh  section,  that  tHe 
word^^vey"  varies  very  materiaUjr  in  different 
parts  of  the  section ;  some  of  the  meanings  given  to 
it  by  sub-sect,  (v)  of  sect.  2  being  excluded,  either 
by  express  tenns  or  by  impUcation,  in  one  part  of 
the  section,  and  other  meamngs  in  other  parts.  On 
the  other  hand,  the  limiting  phrase  in  sect.  2  (v), 
"unless  a  contrary  intention  appears,"  may  have 
been  intended  to  meet  this  difficinty,  so  as  to  permit 
of  the  substitution,  in  actual  practice,  of  any  appro- 
priate word  in  the  place  of  the  word  "convey."  Upon 
the  whole  it  seems  prudent  to  employ  the  whole 
phrase  used  m  sect.  7,  and  to  insert  in  aU  convey- 
ances  in  which  it  is  desired  to  rely  upon  impUed 
statutory  covenants,  the  statement  that  the  convey- 
ing party  "  conveys  as  beneficial  owner,"  or  "  conveys 
as  trustee,"  or  as  occasion  may  require. 

Again,  the  statutory  covenants  are  implied  only  Meftninff  of 
as  against  each  person  "who  conveys  and  is  ex-  ^^conveys" 
pressed  to  convey  as  beneficial  owner."     It  may,  ^  »««*•  7  of 
perhaps,  be  nresumed  that  the  words  "  who  conveys"  ^^l^l; 
are  intended  to  mean  "  who  purports  to  convey,"  and  ^^  i^si. 
on  the  whole  f  though  the  point  does  not  seem  to  be 
quite    clear)   it  is   submitted  that    this    must  be 
the  true  meaning.     This  interpretation  appears  to 
be  adopted  by  Messrs.  Wolstenholme  and  Turner  in 
"  Conveyancmg  Acts"  (4th  ed.)  at  p.  33,  where  it  is 
stated  that  "  it  is  not  material "  whether  the  con- 
veying party  "actually  has  anything  to  convey;" 
and  these  learned  authors  suggest  that  a  person 
"  may  be  made  in  terms  to  convey  "Simply  for  the 
purpose  of  giving  an  impUed  covenant."    The  main 
objection   to  this  view,  is  that  it  seems  necessary 
to  reduce  the  words  "who  conveys"  to  mere  sur- 
plusage, which  is  hardly  in  accordance  with  sound 
principles   of   construction.  _    There   is,   no    doubt, 
another  'possible  interpretation,  viz.,  that  the  words 
"  who  conveys  "  may  mean  "  who  actually  conveys ; " 
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and  it  might  be  aigued  that  a  party  who  has  nothing 
to  convey  ought  not  to  be  held  to  come  within  this  de- 
finition. If  this  view  be  correct,  the  insertion  of  the 
words  "  conveys  as  beneficial  owner  "  in  a  conveyance 
by  a  vendor  who  has  no  title,  would  be  of  no  value 
whatever  to  the  purchaser,  as  the  conveyance  would 
not  imply  any  covenants  on  which  the  purchaser 
could  sue;  for  one  of  the  conditions  precedent  to 
the  implication  of  the  statutory  covenants  would  ex 
hypothesi  not  exist.  For  instance,  a  person  sells  a 
reversionary  interest  in  land  {s)  under  a  contract, 
stipulating  that  the  purchaser  shall  be  satisfied  with 
declarations,  or  other  evidence  of  the  vendor's  alleged 
title,  which  title  afterwards  proves  to  be  altogether 
bad.  Before  the  Act,  the  purchaser  woula  pre- 
sumably have  been  able  to  sue  the  vendor  upon 
express  covenants  for  title  contained  in  the  convey- 
ance ;  but  where  there  are  no  express  covenants  for 
title,  but  merely  a  conveyance  by  the  vendor  ex- 
pressing him  to  "convey  as  beneficial  owner,"  the 
result  of  relying  on  these  words  (according  to  the 
interpretation  now  suggested)  would  be  to  deprive 
the  purchaser  of  his  remedy  by  action  on  the  cove- 
nants for  title,  in  the  very  case  where  such  covenants 
might  be  of  special  value.  Having  regard  to  the 
ahnost  universal  practice  of  dispensing  with  express 
covenants  for  title  in  reliance  on  the  statute,  it  is 
submitted  that,  if  the  point  should  ever  be  raised, 
the  Courts  would  be  very  loth  to  adopt  a  construc- 
tion of  the  words  in  question,  which  would  be  pro- 
ductive of  serious  inconvenience  and  disturbance, 
and  practically  nullify  the  presumable  intention  of 
the  Legislature. 

Another  question  which  arises  on  the  construction 
of  the  7th  section  of  this  Act  is  as  to  whether  or 
not  the  words  "  as  beneficial  owner,"  "  as  trustee," 
&c.,  relate  back  to  the  words  "who  conveys,"  as 
well  as  to  the  immediately  preceding  words  "  is  ex- 


(«)  If  the  vendor  were  in  possession  of  the  land,  it  would  pro- 
bably be  held  that  he  had  something  to  convey,  and  that  he  actually 
conveyed  something,  if  it  were  merely  an  inchoate  interest  as  a 
trespasser  which  might  in  time  ripen  into  a  sound  possessory  title. 
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pressed  to  convey."  Assuming  that  the  words  ^'who 
<x)nveys"  merely  mean  "who  purports"  or  "is  ex- 

f>ressed  to  convey  "  the  question  is  of  merely  specu- 
ative  interest.  But,  if  the  alternative  interpretation 
should  be  correct,  the  point  would  assume  some  prac- 
tical importance.  If  the  words  "  as  beneficial  owner/' 
&C.J  relate  back,  then  it  follows  that  no  statutory 
covenants  would  be  implied  as  against  a  person  not 
beneficially  interested,  who  is  "  expressed  to  convey 
as  beneficial  owner"  for  the  purpose  of  giving  an 
impUed  covenant ;  if,  however,  the  words  "  as  bene- 
ficial owner,"  &c.,  apply  only  to  the  immediately 
preceding  words,  the  covenants  would,  no  doubt,  be 
miplied,  and  would,  apparently,  by  virtue  of  the 
words  in  the  introductory  clause  of  sect.  7,  sub- 
sect.  (1),  "as  far  as  regards  the  subject-matter  ex- 
pressed to  be  conveyed  by  him,"  extend,  unless 
expressly  limited,  to  the  whole  fee  simple  or  other 
property  expressed  to  be  conveyed.  Upon  the  same 
considerations  will  depend  the  efficacy  of  the  practice, 
which  is  not  unconmion,  of  making  a  jointress,  who 
concurs  in  a  conveyance  to  release  her  jointure, 
"  convey  as  mortgagee,"  so  as  to  imply  a  covenant 
that  she  has  not  incumbered  (t) ;  for  it  may  be 
doubted  whether  a  jointress  is  a  "mortgagee" 
within  the  meaning  of  the  Act  (see  sect.  2  (vi.) ), 
and  can  actually  convey  as  such,  but,  of  course,  she 
may  be  eoi^essed  to  convey  as  mortgagee,  if  that  is 
all  that  is  requisite.  See  also  sects.  15  to  30  and 
sect.  61  of  the  Act,  in  all  of  which  a  loan  by  the 
mortgagee  appears  to  be  impHed. 

Notwithstanding  the  points  of  doubt  which  arise 
upon  the  construction  of  sect.  7,  it  would  seem  that 
in  drawing  a  conveyance  by  way  of  sale  the  statutory 
covenants  may  be  relied  upon  in  ordinary  cases, 
in  accordance  with  the  practice  now  generally 
established.  But  it  may,  perhaps,  be  advisable  that 
express  covenants  for  title  should  be  inserted  in  the 
conveyance,  where  it  is  desired  that  any  person  who 


(i)  On  this  point  there  seems  to  be  some  diversitj  of  opinion 
and  practice  among  convejancers :  see  Davidson  Prec.  Conr.,  Vol.  I., 
(5th  ed.),  p.  280 ;  Key  k  Elphinstone  Prec.  Cony.,  YoL  1.,  p.  458, 
note  (/) ;  see  also  Law  Quarterly  Review  (1886),  p.  511. 
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Statutory 
coTenants  on 
conyeyance  by 
tenant  for 
life  and  re- 
mainderman. 


Joint  tenants. 


Tenants  in 
common. 


does  not  actually  convey  as  beneficial  owner,  nor  is 
expressed  to  direct  as  beneficial  owner,  should  enter 
into  such  covenants ;  so  also,  that  where  a  jointress 
releases  her  claim,  she  should  give  an  express 
covenant  against  incumbrances. 

It  has  been  said  (see  Wolst.  and  Turn.  Conv. 
Acts,  p.  33)  that  "  in  the  case  of  a  conveyance  by 
tenailt  for  life  and  remainderman,  if  they  Soth  con. 
vey  as  beneficial  owners,  a  covenant  will  be  implied 
by  both  as  to  the  whole  fee,  joint  or  several,  or  both, 
according  to  the  mode  in  which  they  convey."  This 
would  clearly  be  so  if  "conveys"  means  ** purports 
to  convey;"  and  even  if  "  conveys  "  means  "actually 
conveys,"  it  is  conceived  that  the  words  "  as  far  as 
regards  the  subject-matter  ....  expressed  to  be 
conveyed  by  him "  would  extend  the  implied 
covenants  by  each  to  the  whole  subject-matter, 
that  is  to  say,  to  the  fee  simple,  unless  such  impUed 
ex«»D«on  i/expr«sly  limit^  by  the  terms  of  a>= 
deed.  It  will  be  prudent,  however,  in  the  now  rare 
case  of  a  conveyance  by  a  tenant  for  life  and  remain- 
derman, expressly  either  to  extend  the  covenants  for 
title,  so  as  to  render  both  the  conveying  parties 
liable  in  respect  of  the  whole  fee,  or  to  limit  the 
covenants  to  the  estates  or  interest  conveyed  by 
each :  see  sect.  7,  sub-sect.  (7)  of  the  Act,  post, 
p.  227. 

Where  several  co-owners  are  treated  as  one  co- 
owner,  and  join  to  convey  "as  beneficial  owners," 
the  implied  statutory  covenants  for  title  would  seem 
to  be  joint ;  and  their  joint  covenant  to  be  in  respect 
of  the  whole  property  expressed  to  be  conveyed. 
But  if  they  are  expressed  to  convey  separately,  each 
ss  "  beneficial  owner,"  their  covenants  wiU,  appa- 
rently, be  several.  If  it  be  desired  to  make  joint 
tenants  or  others,  covenant  jointly  and  severally 
for  title,  the  proper  course  will  be  to  make  them  all 
convey  "as  beneficial  owners,"  and  each  of  them 
separately  "  as  beneficial  owner  " :  see  ante,  p.  213, 

On  a  conveyance  by  tenants  in  common  of  their 
respective  shares,  the  statutory  covenants  will  be 
implied  by  the  appropriate  words  of  conveyance,  "  as 
far  as  regards  the  subject-matter  or  share  of  the 
subject-matter  conveyed  by  each ; "  it  will,  therefore. 
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be  important  to  indicate  clearly  in  the  operative    ^^^^ 

part  of  the  deed  that  each  is  expressed  to  convey  '— 

his  respective  share  only,  so  as  to  obtain  the  limita- 
tion of  the  statutory  covenants. 

The  variation  and  extension  of  the  covenants  im- 
plied by  the  Act  is  provided  for  by  sub-sect.  (7)  of 
sect.  7,  which  is  as  follows : — 

"  (7.)  A  covenant  implied  as  aforesaid  may  be  varied  or  ex-  Variation  aiMl 
tended  by  deed,  and,  as  so  varied  and  extended,  shall,  as  far  as  ?**«p^oii  of 
may  be,  operate  in  the  like  manner,  and  with  all  the  like  incidents,  covenants, 
effects,  and  consequences,  as  if  such  variations  or  extensions  were 
directed  in  this  section  to  be  implied." 

If,  therefore,  in  any  given  case,  it  be  considered 
desirable  to  add  to  the  statutory  covenants  for  title, 
«uch  additions  will  not  exclude  these  covenants; 
a.nd  any  modification  of  the  covenants  which  may  be 
render^  requisite  by  the  circumstances  may  be"^  in- 
Berted  in  the  conveyance.  Provisions  limiting  the 
statutory  covenants  in  this  manner  wiU  not  be  re- 
pugnant to  the  covenant,  and  will  therefore  be  vaUd : 
Williams  v.  'HathawaVy  6  Ch.  D.  544 ;  and  will, 
moreover,  not  prevent  the  covenant,  as  limited,  from 
running  with  the  land,  under  sect.  7  (6) :  see  posty 
p.  229- 

Where  there  is  only  one  person  to  whom  the  con- 
veyance  is  made,  covenants  are  to  be  made  with  him 
alone.  If  there  are  several  persons  who  are  to  take 
under  the  conveyance  as  joint  tenants,  the  covenants 
wiU  be  made  with  them  jointly.  If  there  are  several 
persons  so  taking  as  tenants  in  common,  the  cove- 
nants will  be  several.  It  follows  that  where  the 
conveyance  is  to  a  grantee  to  uses,  the  covenants 
will  be  made  with  him,  as  the  person  to  whom  the 
conveyance  is  made,  and  the  benefit  of  the  covenants 
will  be  distributed  among  the  persons  in  whom  the 
uses  are  executed  by  the  statute. 

Another  point  which  occurs  in  the  consideration  CopyhoUU. 
of  the  statutory  covenants  is  that  the  covenants 
specified  in  sect.  7  (1)  (A)  and  (B)  will  not  be  im- 
plied in  a  conveyance  by  way  of  mortgure^  or  in  a 
conveyance  in  consideration  of  marriage,  but  that 
the  covenants  set  forth  in  (A)  may,  by  u«e  of  proper 
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means,  be  incorporated  in  deeds  dealing  with  copy- 
hold or  customary  land.  This  latter  point  is  pro- 
vided for  by  sub-sect.  (5)  of  sect.  7. 

Sect  7.  "  (5.)  In  this  section  a  conrejanoe  inoludes  a  deed  con- 
ferring the  right  to  admittance  to  copyhold  or  customary  land,  but 
does  not  include  a  demise  by  way  of  lease  at  a  rent,  or  any  ens' 
tomaiy  assurance,  other  than  a  deed,  conferring  the  right  to 
admittance  to  copyhold  or  customary  land." 

By  sect.  2  (v),  a  covenant  to  surrender  is  included 
in  the  term  conveyance,  so  that  the  statutory  cove- 
nants may  be  implied  by  use  of  proper  means  in  a 
covenant  to  surrender  copyholds  or  customary  land, 
but  not  in  the  surrender  itself.  If  the  conveyance 
is  effected  by  a  surrender  without  any  previous  deed 
of  covenant  to  surrender,  the  purchaser  is  entitled 
to  a  separate  deed  containing  express  covenants  for 
title  in  the  ordinary  form.  Equitable  estates  in  copy- 
holds are  dealt  with  by  deed,  and  these  deeds  may 
be  made  to  incorporate  the  statutory  covenants. 
See  also  posty  p.  335. 

On  a  conveyance  of  leaseholds,  in  addition  to  the 
usual  covenants  for  title  by  the  vendor,  there  was 
usually  inserted  a  covenant  that  the  lease  was  valid 
and  subsisting.  This  covenant  was  usually  con- 
sidered to  be  limited  to  his  own  acts  and  defaults, 
and  those  of  any  testator  through  whom  he  might 
claim.  This  covenant  will  also  be  impUed  by  virtue 
of  the  Act.   Sect.  7,  sub-sect.  (1)  (B)  is  as  follows : — 

"  (B)  In  a  conveyance  of  leasehold  property  for  valuable  con- 
sideration other  than  a  mortgage,  the  following  further  covenant 
by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
owner  (namely) : 

''  That,  notwithstanding  anything  by  the  person  who  so  conveys, 
or  any  one  through  whom  he  derives  title  otherwise  than  by  pur- 
chase for  value,  made,  done,  executed,  or  omitted,  or  knowingly 
suffered,  the  lease  or  grant  creating  the  term  or  estate  for  which 
the  land  is  conveyed  is,  at  the  time  of  conveyance,  a  good,  valid, 
and  effectual  lease  or  graut  of  the  property  conveyed,  and  is  in 
full  force,  unforfeited,  unsurrendered,  and  in  nowise  become  void 
or  voidable,  and  that,  notwithstanding  anything  as  aforesaid,  all 
the  rents  reserved  by,  and  all  the  covenants,  conditions,  and  agree- 
ments contained  in,  the  lease  or  grant,  and  on  the  part  of  the 
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lessee  or  grantee  and  the  persons  deriving  title  under  him  to  be 

paid,  observed,  and  performed,  have  been  paid,  observed,  and  per-      ^  Titi^ 

formed  up  to  the  time  of  conveyance : 

"  (In  which  covenant  a  purchase  for  value  shall  not  be  deemed 
to  indude  a  conveyance  in  consideration  of  marriage)." 

The  Act  makes  no  mention  of  the  covenant  by  a 
vendor  on  a  sale  of  leaseholds  in  lots  with  each  of 
the  assignees  that  he  will  pay  the  chief  rente  and 
keep  his  purchasers  indemnified  in  respect  of  the 
rents  and  covenante  in  the  original  lease.  To  this 
the  assignees  are  entitled :  Brown  v.  Paul^  2  Jur. 
N.  S.  317;  and  in  cases  of  such  assignmente  the 
covenant  should  be  inserted. 

Nor  does  the  Act  make  provision  for  the  usual 
covenant  by  the  purchaser  of  leaseholds  to  keep  his 
vendor  indemnifi^  against  the  covenante  and  rente 
in  the  lease  :  as  to  wluch  see  post^  p.  350. 

It  is  to  be  observed  that  the  covenante  which  are,  sutntory 
by  virtue  of  this  section,  implied  in  a  conveyance,  are  rCwXth. 
to  run  with  the  land  or  other  property  taken  under  land. 
the  conveyance.     Sub-sect.  (6)  of  sect.  7  runs — 

'*  (6.)  The  benefit  of  a  covenant  implied  as  aforesaid  shall  be 
annexed  and  incident  to,  and  shall  go  with,  the  estate  or  interest 
of  the  implied  covenantee,  and  shall  be  capable  of  being  enforced 
by  everj  person  in  whom  that  estate  or  interest  is,  for  the  whole 
or  any  part  thereof,  from  time  to  time  vested." 

In  this  respect  the  implied  covenante  are  more 
valuable  than  those  which  are  inserted  at  length  in 
conveyances,  as  it  depended  upon  circumstances 
whether  the  benefit  of  the  covenants  for  title  was 
available  for  those  claiming  under  the  purchaser. 
For  example  in  the  not  infrequent  case  of  a  convey- 
ance under  a  power,  as  the  purchaser  is  in  under 
the  original  deed  and  not  under  the  deed  of  appoint- 
ment, there  was  no  privity  of  estate  between  himself 
and  his  appointor,  and  therefore  the  appointor  s 
covenante  for  title  would  not  run  with  the  land : 
and  compare  Roach  v.  Wadham^  6  East,  289  ;  Marty n 
V.  WUliams,  1  H.  &  N.  8 1 7 ;  and  Hooper  v.  Clark y 
Li.  R.  2  Q.  B.  200.  See  further  as  to  covenante 
running^  with  the  land^o^t,  pp.  257,  et  seq. 

The Liands Clauses Oonsohdation  Act,  1845  (8&9  Covenants 

'  ^  for  title 
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^J^JJJ*     Vict.  c.  18),  contains  no  provision  as  to  covenants  to 

7 be  entered  into  by  a  vendor  to  a  public  company. 

Ln^'^n^er  The  form  of  conveyance  contained  in  the  Act 
Lands  Clauses  (Schedule  A.)  contains  no  clauses  or  provisions  in 
Act."'  *  *  **"   the  form  of  or  analogous  to  covenants  for  title.    The 

Act  provides  that  conveyances  in  that  form  or  in 
forms  ''as  near  thereto  as  circumstances  will  admit/*^ 
are  to  be  effectual  to  vest  the  land  comprised  therein 
in  the  promoters  of  the  undertaking,  and  to  merge 
all  terms  of  years  attendant  on  the  estate  or  interest 
thereby  conveyed  by  express  declaration  or  by  con- 
struction of  law,  and  to  bar  and  destroy  all  estates 
tail  or  all  other  estates,  rights,  titles,  remainders, 
reversions,  limitations,  trusts,  and  interests  in  the 
lands  comprised  in  such  conveyance  as  shall  have 
been  purchased  or  compensated  for  by  the  considera- 
tion therein  mentioned.  The  advantage  claimed  for 
the  form,  that  it  saved  the  trouble  and  expense  of 
dealing  with  any  terms  that  might  happen  to  be 
attendant,  was  destroyed  by  the  Satisfied  Terms  Act, 
8  &  9  Vict.  c.  112.  The  form,  therefore,  has  rarely 
if  ever  been  used  in  actual  practice,  and  the  ad- 
vantage of  brevity  can  now  be  supplied  by  recourse 
to  the  Conveyancing  and  Law  of  Property  Act^ 
1881. 
Covenants  by  Where  a  vendor  who  is  absolute  owner  sells  to  a 
owner  under  Public  Company,  the  covenants  which  are  inserted  in 
Lands  Clauses  the   Conveyance  are  often  matter  of  arrangement, 

and  are  usually  of  the  scope  and  type  of  those  ordi- 
narily used  in  conveyances.  In  some  cases,  however, 
the  landowner,  though  absolutely  entitled  and  appa- 
rently selling  voluntarily,  is  not  a  free  agent,  but  is 
acting  under  compulsion;  and  occasionally  in  such 
circumstances  a  vendor  will  object  to  covenant  for 
title  in  the  usual  form.  The  position  that  an  absolute 
owner  may  be  practically  under  compulsion  in  selling 
under  the  Act  is  supported,  not  only  by  the  remarks 
of  Hannerij  J. ,  in  the  case  of  Baily  v.  De  Cresptgnyy 
L.  R.  4  Q.  B.  180,  but  also  by  such  cases  as  Doe  v. 
Jievan^  3  M.  &  S.  353 ;  Slipper  v.  Ihttenham  li.  Co., 
L.  R.  4  Eq.  112;  while  his  refusal  to  give  covenants 
for  title  is  to  some  extent  justified  by  the  facts  that 
the  form  of  Statutory  Conveyance  in  Schedule  A. 
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of  the  Lands  Clauses  Act  contains  no  covenants ;     ?^^«S^ 

and  that,  in  case   of  his  refusal  to   convey,  the  -- 

company  can,  under  sect.  77,  execute  a  deed  poll 
vesting  the  property  in  themselves  independently 
of  any  conveyance  by  him.  There  seems,  however, 
to  be  no  apparent  reason  in  policy  or  in  law 
why,  if  a  landowner  chooses  to  convey  at  all,  he 
should  not  convey  properly,  and  accordingly  enter 
into  proper  covenants  for  title ;  and  so  far  as  autho- 
rity exists  upon  the  point  it  tends  in  the  direction 
that  the  vendor  must  in  these  cases  covenant :  lie 
London  Bridge  Act,  13  Sim.  176  (which  was,  how- 
ever, a  case  of  peculiar  circumstances,  and  not 
altogether  that  of  an  ordinary  vendor  under  the 
Lands  Clauses  Act),  and  see  Harding  v.  Metropolitan 
Rail  Co.,  L.  R.  7  Ch.  154,  but  the  latter  decision 
does  not  seem  to  go  in  terms  to  the  length  of  settling 
the  precise  point  under  discussion. 

Where  land  is  taken  compulsorily,  in  form  as  well  Covenants  on 
as  in  fact,  the  owner  is  probably  not  bound  to  enter  ^™P"^^y 
into  any  covenants ;  and  in  practice  does  not  do  so. 
A  conveyance  in  the  statutory  form  given  in  the 
Schedule  to  the  Act,  in  such  cases,  binds  the 
interests  of  all  parties  concerned  (see  sect.  81),  so 
that  the  absence  of  covenants  on  the  part  of  the 
vendor  seems  to  be  of  no  material  importance. 

In  conveyances  by  public  companies  of  superfluous 
land  under  the  Lanas  Clauses  Consohdation  Act, 
1845,  the  word  "grant,"  by  virtue  of  sect.  132  of 
that  Act,  impUes  covenants  for  title  upon  the  part 
of  the  company.  It  has  been  assumed  in  practice 
that  there  is  no  obligation  upon  a  purchaser  to 
accept  the  covenants  so  implied ;  and  that  he  may 
insist  upon  the  insertion  in  his  conveyance  of  the 
covenants  for  title  in  the  form  which  was  then 
usually  adopted.  The  covenants  so  implied  may  be 
Tarie/  or  Lited  by  express  words,  and  it  seems 

Erobable  that  if  a  public  company  should  now  convey 
y  grant  "  as  beneficial  owner,"  the  statutory  cove- 
nants implied  by  virtue  of  sect.  7  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881,  would  override 
those  implied  by  virtue  of  sect.  132  of  the  Lands 
Clauses  Consolidation  Act,  as  the  words  "  as  bene- 
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te  xitit.     ^^^^  ^^^^"  ^^^^  ^^  ^  ^  practicaUy  equivalent 
to  the  express  words  required  by  the  last-mentioned 


section.  The  same  remark  applies  to  conveyances 
by  public  companies  under  the  Joint  Stock  Com- 
names  Act  (19  &  20  Vict  c.  47),  which  provides 
(sect.  46)  that  in  conveyances  by  companies  under 
its  authority,  covenants  for  title  shall  be  implied 
unless  the  conveyance  expressly  provides  otherwise. 
Under  6  Anne,  c.  35,  and  8  (xeo.  2,  c  6,  the  words 
**  grant,  bargain,  and  sale,"  import  covenants  for  title 
in  favour  of  a  purchaser  in  bargains  and  sales  of 
hereditaments  in  Yorkshire,  enrolled  under  those 
Acts.  These  Acts  are  now  repealed,  with  a  saving 
of  existing  rights,  &c.,  by  the  Yorkshire  Begistries 
Act,  1884  (47  &  48  Vict.  c.  54),  which  contains  no 
provision  as  to  impUcation  of  covenants  for  title. 

Since  the  8  &  9  Vict.  c.  106,  s.  4,  which  enacts 
that  the  word  "  give  "  or  the  word  "  grant "  in  any 
deed  executed  after  the  Ist  October,  1845,  is  not  to 
imply  any  covenant  at  law,  in  respect  of  any  tene- 
ments or  hereditaments  (except  so  far  as  it  may  do 
so  by  force  of  any  Act  of  Parliament)  there  can  be 
no  implied  covenants  for  title  except  under  the 
several  statutes  above  referred  to  {u). 
statatoiy  The  short  forms  authorized  by  the  stat.  8  &  9 

therta™8&9  ^ict.  c.  119,  havc  ucver  been  used  in  practice,  and 
Vict  c  119.    the  Act  is  now  repealed  by  the  Conveyancing  and 

Law  of  Property  Act,  1881. 

Scope  of  the        The  statutory  covenants  set  out  in  sect.  7  of  the 

^^^  for   Conveyancing  and  Law  of  Property  Act,  1881  (44  & 

title  under      45  Vict.  c.  41),  appear  to  be  framed  so  as  adequately 

SS^S!^  Act,  *^  nieet  the  case  of  a  vendor  who  acquired  the  pro- 

1881.    '      '  perty  by  purchase,  or  by  descent,  or  other  means : 

for  the  covenantor  covenants  against  the  acts  and 

defaults  of  himself  or  any  one  through  whom  he 

derives  title  otherwise  than  by  purchase  for  value. 

In  these  covenants  a  purchase  for  value  does  not 

include  a  conveyance  in  consideration  of  marriage. 

So  that  when  a  vendor  sells  property  his  title  to         I 

which  is  derived  through  a  marriage  settlement,  his 

(tt)  In  a  grant  of  a  rent-chaige  the  word  *' grant"  does  not 
amount  to  a  personal  covenant  to  pay :  Monypenmw  y.  Mowntimy. 
4  Jut.  (N.  S.)  873. 
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covenant  is  made  to  extend  (in  accordance  with  the     S^^'^SSJ' 

custom  prior  to  the  Act)  to  the  acts  and  defaults  of ^- 

the  setuor,  and  those  through  whom  the  settlor's 
title  is  derived  back  to  the  last  purchaser  for  value 
in  the  ordinary  sense.  Obviously  the  covenant  is 
extended  in  this  way,  because  the  covenant  by  a 
setUor  (see  sect.  7  (1)  (E) )  is  merely  a  limited  cove- 
nant for  further  assurance.  But  where  a  settlor  has 
in  the  settlement  entered  into  proper  covenants  for 
title,  it  may  be  reasonably  argued  that  the  covenants 
by  a  vendor  claiming  under  the  settlement  should  be 
limited  to  the  acts  and  defaults  of  those  through 
whom  he  claims  subsequentlv  to  such  settlement : 
Re  London  Bridge  ActSy  13  Sim.  176.  If  it  be  de- 
sired a  modification  of  the  covenants  by  a  vendor  in 
such  a  case  may  be  effected  by  virtue  of  sect.  7  (7), 
anfe,  p.  227. 

lie  covenants  for  title  were  formerly  framed,  as 
*  rule,  in  general  terms  as  far  aa  regards  the  persons 
against  whose  acts  and  defaults  they  were  intended 
to  be  available ;  but  the  purchaser's  right  was,  if  he 
chose,  to  have  the  persons  against  whose  acts  the 
vendor  was  to  covenant  specifically  named  in  the 
covenants.  The  right  was  one  very  seldom  en- 
forced, and  thoufifh  in  some  caaes  the  naming  of 
the  per«.™  A.  be  of  value,  it  would  appear 
that,  m  general,  the  exercise  of  the  right  was 
calculated  to  give  but  little  advantage.  The  statu- 
tory  covenant  are  fmmed  in  accordance  with  what 
was  the  usual  practice  (indeed  it  would  have  been 
impossible  to  frame  them  otherwise) ;  and  if  a  pur- 
chaser should  insist  upon  his  strict  right,  it  would 
seem  to  be  necessary  to  exclude  the  operation  of  the 
statutory  covenants,  and  insert  in  the  conveyance 
express  covenants  adapted  to  the  particular  case. 

The  statutory  covenants  are  also  so  framed  as  to  Limitation  of 
provide  for  the  case  of  a  sale  of  property  subject  to  "ovSiSs  for 
any  outstanding  estate,  incumbrance,  or  lease.     In  ^*^^ 
such  case  the  estate,  incumbrance,  or  lease,  would  ^^totandinx 
be  referred  to  in  the  parcels  or  the  habendum,  and  ^^^J^J^^^ 
the  operation  of  the  covenants  will  be  so  limited  as 
to  exclude  from  their  purview  the  estates  or  incum- 
brances  so  specifically  mentioned.  The  question  what 
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estates  or  incumbrances  should  thus  be  treated  is 
referred  to  posty  p.  242.  In  this  respect  the  statutory 
covenants  are  identical  in  scope  with  the  accustomed 
forms  of  express  covenants. 

A  solicitor  is  liable  for  permitting  his  client  to 
execute  a  deed  containing  improper  covenants: 
Stannard  v.  UUithome^  10  Bing.  491 ;  but  by  sect.  66 
of  the  Conveyancing  and  Ijaw  of  Property  Act, 
1881,  the  forms  and  other  provisions,  &c.,  contained  in 
the  Act  are  declared  to  be  proper  in  law,  and  a  soUcitor 
adopting  them  is  expressly  protected  from  being 
deemed  guilty  of  neglect  or  default  of  duty  in  so 
doing,  and  also  from  Us  being  liable  by  reason  of 
his  omitting,  in  good  faith,  to  negative  their  incor- 
poration in  any  deed.  Should  he,  however,  not  rely 
upon  these  forms  his  liability  remains  as  it  was  before 
the  Act ;  and  the  protection  afforded  by  the  section 
will  not  extend  to  an  omission  of  any  proper  cove- 
nant, or  the  improper  use  of  a  covenant  relating  to 
any  matter  not  dealt  with  bv  the  Act. 

It  may  be  useful  to  examine  briefly  the  scope  and 
extent  of  the  statutory  covenants  for  title  as  regards 
the  persons  against  whose  acts  or  defaults  they  are 
directed,  and  the  limitation  of  their  effect  in  respect 
of  any  incumbrances  or  estates  subject  to  which  the 
property  may  be  conveyed ;  and  then  to  point  out, 
as  far  as  possible,  against  what  acts  or  defaults  they 
are  competent  to  protect  the  purchaser. 

It  was  formerly  necessary  in  all  cases,  and  it  is 
still  necessary  where  express  covenants  for  title  are 
inserted  in  a  purchase  deed,  that  whatever  the  extent 
of  the  covenants  entered  into  by  a  vendor,  care  should 
be  taken  in  preparing  them,  not  only  that  each  cove- 
nant is  unambiguously  expressed,  but  that  they  are 
all  made  co-extensive ;  for  mconsistencies  of  this  kind 
have  frequently  occurred,  and  have  given  rise  to  much 
litigation  (x). 


Opmtion  of 
TcetTictiye 
woidain 
corenanU. 


(x)  Lord  St.  Lemards  (Sugd.  Vend.  603,  607)  lays  down  the 
distinction  that  where  restrictiye  words  are  inserted  in  the  fiist  of 
several  covenants  having  the  same  object,  they  will  be  construed 
as  extending  to  all  the  covenants,  although  they  are  distinct,  but 
that,  where  the  first  covenant  is  genersd,  a  subsequent  limited 
covenant  will  not  restrain  the  generality  of  the  precedmg  covenant, 
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It  is  to  be  noted  that  the  covenants  implied  in     f^Twu? 
conveyances,  under  the  operation  of  the  7th  section 
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unless  an  express  intention  to  that  effect  appear,  or  the  oovenants 
be  inconsistent. 

The  existence  of  any  rule  of  the  kind  was,  however,  expressly 
denied  by  Burroughs  J.,  in  Nind  t.  Marshall,  1  Br.  &  B.  319  (but 
see  Gainsford  y.  Griffith^  1  Saund.  60) ;  and  Buller,  J.,  and  semhle, 
also,  JSldm,  C.J.,  in  Brcvming  y.  Wright,  2  Bos.  &  P.  13,  expressly 
gave  as  much  weight  to  the  position  of  these  words  at  the  end  of 
the  series  as  at  the  beginning  of  it.  The  courts  have  always 
relied  on  the  grammatical  connexion  of  the  clauses  and  the  par- 
ticular scope  of  each  of  them,  as  evidencing  the  intention  of  the 
parties.  In  some  cases,  successive  clauses  relating  to  the  title, 
right  to  convey,  quiet  enjoyment,  &c.,  have  been  held  to  be  so 
grammatically  connected  that  qualifying  words  in  any  one  part  of 
the  series,  whether  at  the  commencement  or  at  the  end,  extended 
to  the  whole :  Brown  v.  Broum,  1  Lev.  51 ;  Hind  v.  Marshall,  1 
Br.  <k  R  319  ;  J)uke  of  Nwihumherland  v.  Errington,  5  T.  R.  522 ; 
Sichleman  v.  ThidUton,  6  M.  &  S.  9 ;  Hesse  v.  Stevenson^  3  Bos.  k 
P.  565 ;  Rich  v.  Bich,  Cro.  Eliz.  43 ;  in  others,  two  members  of  a 
clause,  even  more  intimately  connected  together,  in  point  of  ex- 
pression, have  been  held  to  be  so  distinct  in  their  objects  that 
restrictive  words  in  the  one  did  not  extend  to  the  other :  Bdchei* 
V.  Syhes,  8  R  &  C.  185 ;  Cray  ford  v.  Crayford^  Cro.  Car.  106 ; 
Howell  V.  Richards,  11  East,  633;  Saward  v.  Arutey^  10  Moo. 
55 ;  Barton  v.  Fitzgerald,  15  East^  541.  In  Nervin  v.  Munns, 
3  Lev.  46,  the  restrictive  words  at  the  commencement  of  the 
first  covenant  were  held  to  govern  a  subsequent  covenant  in 
pari  mcUerid,  seeing  that  it  would  be  inconsistent :  cf.  Belcher  v. 
Syhes,  8  B.  dr  C.  185.  But,  if  the  several  clauses  relate  to  dif- 
ferent matters,  they  may  differ  as  to  their  extent  without  incon- 
sistency :  Norman  v.  Foster,  1  Mod.  101 ;  Trenchard  v.  Hicks, 
Winch,  91;  2  Roll.  Abr.  250;  Grayford  v.  Crayfard,  Cro.  Car.  106; 
Hughes  v.  Bennet,  Cro.  Car.  495 ;  Sir  W.  Jones,  403 ;  Gainsford  v. 
GHfitJi,  1  Saund.  51,  58 ;  Smith  v.  Compton,  3  B.  &  Ad.  189 ; 
Howell  V.  Riclkards,  11  East,  633;  Barton  v.  Fitzgerald,  15  East, 
541 ;  but  compare  Rich  v.  Rich,  Cro.  Eliz.  43 ;  Yofang  v.  Raincocl-, 
7  C.  R  310 ;  CrossJUld  v.  Morrison,  7  C.  B.  286. 

For  cases  in  which  restrictive  words  in  the  first  covenant  have 
been  held  to  extend  to  the  following  clauses,  where  the  clauses 
were  coupled  by  the  phrase  "  but  that,"  or  the  like,  see  Brougktoii 
Y.  Conway,  Dy.  240;  Files  v.  Jennings,  Dy.  240  a;  Johnson  v. 
Proctor,  Yelv.  175;  Anon.,  Dy.  255  a. 

In  Brovming  v.  Wright,  2  Bos.  <Jb  P.  13,  the  later  of  the  cove- 
nants contained  the  phrase  *'  in  manner  aforesaid,"  and  the  limiting 
words  in  the  first  covenant  were  held  to  extend  to  those  sub- 
sequent to  it :  cf.  Hesse  v.  Stevenson,  3  Bos.  k  P.  574 ;  Gale  v. 
Reed,  8  East,  87.  In  Foord  v.  Wilson,  2  Moo.  592 ;  8  Taun. 
543,  the  subsequent  covenant  contained  the  words  "notwith* 
tttanding  any  such  act ; "  and  it  was  held  that  these  words  referred 
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of  the  Act^  are  qualified  by  restrictiye  words  referring 
to  any  outstanding  estate  or  liability  subject  to  whidi 
the  property  is  conveyed,  so  that  so  far  as  r^ards 
such  estates  or  incumbrances  no  question  can  arise. 
The  introductory  words,  "  notwithstanding  anything 
by  the  person  who  so  conveys,  or  any  one  through 
whom  he  derives  title,  &c."  would  appear  to  extend 
to  the  two  subsequent  covenants  by  virtue  of  the 
words  '^ notwithstanding  an3rthing  as  aforesaid" 
which  introduce  the  covenant  for  quiet  enjoyment : 
see  Browning  v.  Wnght,  2  Bos.  &  JP.  13 ;  Hesse  v. 
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^coYenants. 


to  the  fonner  covenant,  and  were  effectual  to  restrict  that  in  which 
thej  occurred ;  see  also  Ntnd  v.  Marsfudl^  3  Moo.  703 ;  1  Br.  & 
B.  319. 

Where  the  covenants  are  in  effect  one  sentence,  restrictive  words 
at  the  commencement  will  govern  them  all :  Stannard  v.  Forbes^  6 
A,  AIL  572 ;  and  general  introductory  words  may  extend  to  all 
subsequent  covenants,  though  other  matter  intervenes :  Jhike  of 
Northumberland  v.  ErringUm^  5  T.  R.  522 ;  Kingiton  v.  FrfMon^ 
cit  Doug.  681 :  so  subsequent  words  may  be  imported  into  the 
body  of  the  covenant :  see  Sickleman  v.  ThisUeton^  6  M.  ^  S.  9 ; 
Hwsfcdl  V.  Tatar,  1  Moo.  89. 

It  appears  from  these  cases  that  restraining  words  in  one  sen- 
tence or  clause  would  be  extended  to  another  sentence  or  clause, 
in  two  cases  only ;  (1)  when  the  grammatical  construction  requires 
such  explanation,  and  the  nature  of  the  clauses  does  not  oppose  it, 
and  (2)  when  the  limiting  words  would  be  altogether  deprived  of 
any  measurable  effect  if  the  general  clause  were  allowed  to  stand 
unrestricted.  In  applying  this  last  principle,  it  seems  to  have 
been  agreed  that  the  covenants  for  seisin  and  for  right  to  convey 
have  the  same  object,  namely,  to  assure  to  the  purchaser  an  imme- 
diate remedy  upon  the  discovery  of  any  defect  in  his  title,  though 
his  enjoyment  may  remain  undisturbed ;  and  that  the  covenants 
for  quiet  enjoyment  and  freedom  from  incumbrances  have  also  a 
similar  intention,  «a7.,  the  protection  only  of  the  actual  enjoyment. 

For  an  elaborate  and  able  consideration  of  the  question  as  to 
the  operation  of  restrictive  words  on  covenants,  see  a  note  at 
pp.  383  H  »eq.  of  Vol.  IX.  of  the  last  edition  of  this  work,  tit. 
Purchase  Deeds. 

It  has  been  laid  down  that  there  is  a  primd  facie  presumption 
against  unlimited  covenants  for  title,  in  a  conveyance  of  a  freehold 
estate,  but  that  the  presumption  is  considerably  weaker,  if  it 
exists  at  all,  with  regard  to  leaseholds.  It  was  also  held  to  be 
settled  law  that  though  the  words  *'  grant-,"  ''  demise,"  ^  bargain, 
sell,"  &c.,  in  conveyances,  if  unrestrained,  would  operate  as  abso- 
lute covenants  for  enjoyment  in  law,  they  would  be  restrained  by 
an  express  covenant  of  a  more  limited  nature :  Nohe»*B  C<ue^  4 
Rep.  806 ;  Line  v.  Stephemon,  6  Scotty  447 ;  Stannard  v.  Forbes,  6 
A.  A  E.  572. 
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Stevenson,   3    Bos.    &    P.    574;   Gah  v.   Heed,   8     5!!!S»f*» 
East,  87.  ^  ^^''"' 

The  word  *'  that "  in  the  sentence  introducing  the 
covenants  against  incumbrances  is  a  pronoun,  and  is 
a  translation  of  the  latin  pronoun  hoc:  Anon.,  Dyer, 
255,  a ;  Wms.  R  P.  493. 

The  statutory  covenants  do  not  include  the  old  Covenant 
covenant  for  seisin,  or,  as  it  was  called,  the  covenant  *^  ***^' 
for  title,  using  the  latter  phrase  in  its  strictest  sense ; 
this,  it  appears,  was  practically  synonymous  with 
that  for  right  to  convey:  see  Nervin  v.  Munns,  3 
Lev.  46,  being  of  the  same  import  and  directed  to 
the  same  object :  Howell  v.  Htchards,  11  East,  633 ; 
and  of  recent  years,  before  the  Act,  it  had  come  to 
be  omitted :  Wms.  B.  P.  430.  In  fact  this  covenant 
is  included  in  that  for  right  to  convey;  and  the 
latter  extends  to  cases  where  the  former  was  not 
applicable,  e.g.,  a  conveyance  under  a  power. 

Where  the  covenant  was  that  the  vendor  was  What  arc 
seised  of  a  good  estate  in  fee  according  to  the  in-  tiSTw^nMit 
denture  made  to  him  by  W.,  this  was  held  to  be  an  for  adain. 
absolute  covenant :  Coolce  v.  Founds,  1  Lev.  40 ;  see 
Frcme  v.  Wright,  4  Madd.  364.  Where  the  covenant 
was  that  the  covenantor  was  seised  in  fee,  and  the 
estate  turned  out  to  be  copyhold,  the  covenant  was 
broken  :  Gray  v.  Briscoe^  Nov,  142.     It  would  seem 
such  a  case  as  this  would  equally  apply  to  the  statutory 
covenant  for  right  to  convey,  as  the  estate,  being  con- 
veyed as  freehold,  would  be  limited  to  the  purchaser 
in  a  manner  inconsistent  with  the  copyhold  tenure, 
and  the  covenant  for  right  to  convey  is  that  the  cove- 
nantor has  power  to  convey  the  subject-matter  "  in 
the  manner  in  which  it  is  expressed  to  be  conveyed." 

The  statutory  covenant  for  right  to  convey  would  sututoiy 
appear,  in  the  case  of  a  conveyance  under  a  power,  Hgh^to^  ^^^ 
to  include  the  covenant  whicn,  before  the  Act,  was  convey. 
formerly  expressed  in  such  conveyances,  that  the 
power  under  which  the  conveyance   is  made  is  a 
valid  and  subsisting  power ;  for  unless  the  power  be 
valid  and  subsisting,  the  appointor  can  have  no  right 
to  convey  (y). 

(y)  The  word  "convejance"  includes  appointment:  see  sect.  2  (v). 
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The  covenant  extends  to  acts  done,  such  as  the 
execution  of  deeds,  and  also  to  thing^s  omitted  or 
knowingly  suffered ;  and  would,  therefore,  appear  to 
cover  cases  such  as  bankruptcy,  or  becoming  insol- 
vent, or  the  omission  to  bar  an  estate  tail,  but  not 
to  anything  happening  by  the  act  of  God,  or  which 
the  covenantor  could  not  prevent :  Stannard  v. 
Forbes,  6  A.  &  E.  572 ;  Hobson  v.  Middleton,  6  B. 

6  C.  295  ;  or  the  creation  of  incumbrances.  A  cove- 
nant that  the  vendor  and  some  other  person  have 
right  to  convey  is  broken  when  that  other  person  is 
imder  personal  disability  :  Nash  v.  Ashtotiy  Sir  T. 
Jones,  195.  The  covenant,  if  broken  at  all,  is  broken 
immediately  upon  the  execution  of  the  conveyance ; 
and  the  Statute  of  Limitations  in  respect  of  a  breach 
of  it  begins  to  run  as  from  the  date  of  the  execution : 
King  v.  JoneSy  5  Taun.  418;  Short  v.  McCarthy, 
3  B.  &  AL  626 ;  Imperial  Gas  Co.  v.  London  Gas 
Co.,  10  Exch.  39. 

The  ordinary  covenant  for  quiet  enjoyment  is 
merely  intended  to  secure  the  undisturbed  possession : 
Lvdwell  V.  Netoman,  6  T.  R.  458 ;  but  not  to  guarantee 
to  the  purchaser  the  right  to  use  the  land  for  any 
purpose  he  may  think  fit :  Dennett  v.  Atherton,  L.  R. 

7  Q.  B.  316 ;  Spoor  v.  Green,  L.  R  9  Ex.  99.  The 
covenant  for  qmet  enjoyment,  &c.,  whether  absolute 
or  restricted  to  the  acts  of  particular  persons,  it  is 
now  settled,  is  not  broken  by  a  wrongful  disturbance 
by  any  person  other  than  the  covenantor,  his  heirs 
or  executors  (being  named),  or  any  person  specially 
named  in  the  covenant,  for  the  law  gives  a  direct 
remedy  upon  such  a  disturbance :  Hayes  v.  Bicker- 
staff,  V  augh.  118;  Crosse  v.  Young,  2  Show.  425; 
2  Wms,  Saund.  178,  n.,  181,  n. ;  Waticeys  v.  De 
Lancey,  4  Doug.  354 ;  13  East,  79 ;  Perry  v.  Ed- 
wards, Str.  400;  Dudlet/  v.  FoUiott,  3  T.  R.  584; 
Foster  v.  Mopes,  Cro.  Eliz.  212 ;  Hob.  35  ;  Kirby  v. 
Hansaker,  Cro.  Car.  584 ;  Na^h  v.  Palmer.  5  Mau. 
&  S.  374;  Fowle  v.  Welsh,  1  B.  &  C.  29; 
Hall  V.  City  of  London  Brewery  Co.,  2  B.  & 
S.  757 ;  Jeffreys  v.  Evans,  19  Q  B.  N.  S.  246 ; 
see  Sanderson  v.  Mayor  of  Bermck-upon-Tweed,  IS 
Q.  B.  D.  547;  where  the  distinction  between  the 
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effect  of  lawful  and  unlawful  acts  is  very  clearly  ?*^^*" 
shewn.  And  even  where  the  covenant  is  only  against 
the  lawful  acts  of  the  covenantor,  &c.,  it  extends  to 
any  disturbance  by  him  under  a  claim  of  title,  and 
not  by  way  of  mere  trespass  only :  Fort  v.  Vine^  2  Roll. 
Rep.  21 ;  Vin.  Ab.  Condition  (U,  a.) ;  Crosse  v. 
Young t  2  Show.  425  ;  Penn  v.  Glooer^  Cro.  Eliz.  421 ; 
Morgan  v.  Hurd^  2  Vent.  213;  Lhyd  v.  Tomhies, 
1  T.  R.  671 ;  Seddon  v.  Senate,  13  East,  63  (on  cove- 
nants in  an  assignment  of  a  medicine);  Perry  v. 
Edwardsj  Stra.  400.  In  the  case  of  Jerritt  v.  Weare, 
3  Price,  575,  Wood,  B.,  rehed  partly  on  the  doctrine 
that  the  covenants  could  not  extend  to  the  wrongful 
acts  of  strangers.  A  covenant  against  all  claimmg, 
or  "  pretending  to  claim,"  any  right,  has  been  heW 
to  extend  to  tortious  entries  :  Chaplain  v.  Southgate, 
10  Mod.  384  ;  and  so  also  of  a  covenant  against  the 
acts  of  specified  individuals,  or  of  all  the  world  with 
specified  exceptions  :  Foster  d.  Wilson  v.  Mapes,  Cro. 
Eliz.  212 ;  Perry  v.  Edwards,  1  Stra.  400 ;  Nash  v. 
Palmer,  5  M.  &  S.  374 ;  Fowle  v.  Welsh,  1  B.  &  C. 
29;  and  Woodroffy.  Greenwood^  Cro.  EUz.  518.  It 
has  been  held  that  a  suit  in  equity  is  no  breach  of  Equitable 
a  covenant  against  lawful  eviction :  Selhy  v.  Chute,  ^^""'*' 
1  Brownl.  23;  Moo.  559;  Anon.,  3  Leon.  71.  But 
this  opinion  appears  to  have  been  overruled :  Hunt  v. 
Dangers,  T.  Kaym.  370.  The  decree  alone,  without 
some  entry  upon  the  covenantee  is  not  a  breach : 
Howard  v.  Maitland,  11  Q.  B.  D.  695 ;  see  Calthorp 
V.  Heyton,  2  Mod.  54 ;  Vin.  Ab.  Condit.  (U.  a,  2J. 
Where  a  lessor  gave  notice  to  the  tenants  of  his 
lessee  to  pay  their  rents  to  him  and  one  of  them  did 
so,  it  was  held  to  be  a  breach  of  the  covenant :  Hunt 
V.  Danvers,  T.  Raym.  371  ;  Edge  v.  Boileau,  16 
Q.  B.  D.  117.  It  is  sufficient  if  the  lawful  enjoy- 
ment of  the  covenantee  is  materially  interfered  with, 
even  though  his  title  or  possession  be  not  otherwise 
affected :  Andrews  v.  Paradin,  8  Mod.  318;  Morris 
V.  Edgington,  3  Taun.  24 ;  Spoor  v.  Green,  L,  R. 
9  Ex  99 ;  Sanderson  v.  Mayor  of  Benoick-wpon- 
Tweed,  13  Q.  B.  D.  547  ;  see  also  Thackeray  v.  Wood, 
5  B.  &  S.  325 ;  6  B.  &  S.  766,  where  it  was  held 
that  the  covenant  extended  to  secure  the  enjoyment 
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of  actual  easements,  but  not  that  of  easements  which 
were  only  apparent. 

Upon  the  construction  of  the  words  '^by  or  throagh 
the  means,  title,  procurement,"'  &a,  the  leadin^^  case 
is  Butler  v.  Swinnertofi  (Cro.  Jaa  656 ;  2  Rem.  R 
286 ;  Palm.  332)  where  Dodridge,  J.,  distinguished 
between  the  words  "  title  "  and  "means"  or  "  procure- 
ment." He  said,  if  such  a  lease  and  covenant  had 
been  made  by  an  original  grantee  in  tail,  ouster  by 
the  issue  would  have  oeen  a  breach,  for  the  descent 
is  by  grantee's  means,  though  not  by  his  title ;  but 
not  if  they  had  been  made  by  issue  in  tail,  whose 
issue  claims  neither  by  his  means  nor  by  his  title ; 
or  by  lessee  for  life,  remainder  over,  and  the  re- 
mainderman entered.  But,  if  he  had  enfeoffed  upon 
condition  to  be  enfeoffed  for  life,  remainder  over,  Ihe 
entry  of  the  remainderman  would  have  been  a  breach. 
So,  if  the  lessor  had  been  tenant  in  fee,  and  his  widow 
had  entered  for  dower :  Anon.f  Godb.  333 ;  but  not 
if  his  mother  had  entered  for  her  dower.  So,  where 
there  was  a  disturbance  by  a  person  claiming  under 
a  prior  appointment  made  by  the  covenantor,  though 
the  covenantee  had  not  the  seisin  of  the  estate :  Hurd 
V.  Fletcher^  Doug.  43 ;  Evans  v.  Vatiffhan,  4  B.  &;  C. 
261,  267;  or  by  a  person  claiming  under  an  exercise 
of  a  joint  power,  the  covenantor  being  one  of  the 
donees:  Calvert  v.  Sebright,  15  Beav.  156;  and  cf. 
Carpenter  v.  Parker,  3  C.  B.  N.  S.  206.  And  of 
course  a  covenant  in  a  lease  (whether  for  years  or 
for  lives)  for  enjoyment  ''during  the  saia  term" 
means,  not  the  term  which  the  lessor  is  capable  of 
granting,  but  that  which  he  professed  to  grant : 
Wright  v.  Cartivriaht,  Burr.  282. 

But  '^  the  wordf  'acts '  means  something  done  by 
the  person  against  whose  acts  the  covenant  is  made, 
and  the  word  '  means'  has  a  similar  meaning — some- 
thing proceeding  from  the  person  covenanting ;"  and, 
therefore,  where  the  sub-lessee  was  not  informed  by 
the  mesne  lessor  of  a  clause  in  the  original  lease 
against  carrying  on  trade  in  the  premises,  and  under- 
let to  a  tenant  who  incurred  a  forfeiture  by  doing  so, 
it  was  held  to  be  no  breach  of  the  original  lessor's 
covenant  against  eviction,  &c.,  by  or  from  her,  or  by 


PURCHASE   DEBOS.  241 


or  through  her  acts,  means,  right,  title,  forfeiture,     ?^^^*' 

privity,  or  procurement :  Spencer  v.  Marriott,  1  B,  '— 

8c  C.  457 ;  Bennett  v.  Atherton,  L.  R  7  Q.  B.  316. 

Where  a  tenant  in  tail  in  possession,  conceiving  ;' Default'; 
that  he  was  entitled  to  the  fee-simple  under  an  ap-  raffered^a^"^ 
pointment,  which  turned  out  to  be  void,  made  leases  recovery, 
reciting  that  he  was  seised  of  an  estate  of  freehold 
and  inheritance  in  the  premises,  and  covenanted  for 
quiet  enjoyment  against  himself,  his  heirs,  executors, 
administrators,  or  assigns,  or  any  other  person  or 
persons  lawfully  claiming  or  to  claim  by,  from,  or 
under  him,  them,  or  any  of  them,  or  by  or  through 
his,  their,  or  any  of  their  acts,  means,  default,  or 
procurement.  Lord  Loughborough  said,  it  was  clear 
that,  if  the  lessees  were  evicted  by  title  paramount 
(t.e.  such  title  as  the  lessor  could  have  barred  by  re- 
covery), they  might  have  satisfaction  from  his  assets 
on  the  covenant.  But  his  lordship  declined  to  relieve 
specifically  by  raising  a  case  of  election  against  the 
issue  in  tail,  who  was  interested  in  the  lessor's  assets  : 
Lady  Gavan  v.  Pulteney,  2  Ves.  jun.  544 ;  see  also 
Howes  V.  Brushfield,  3  East,  491 ;  Stanley  v.  Hayes, 
3  Q.  B.  105.  Whether  the  covenant  extends  to  past 
occurrences  or  to  future  ones  only  depends  upon  the 
words:  Lewis  v.  Hilliar,  2  Rep.  501,  377  ;  Shaw  v. 
Stenton,  2  H.  &  N.  258 ;  Anderson  v.  Oppenheimer, 
5  Q.  B.  D.  602. 

But  accepting  a  title  with  knowledge  that  it  is  Accepting 
defeasible,  even  from  parties  who  may  be  able  to  notT^mjfJfoct 
make  it  absolute,  is  not  a  "neglect  or  default"  within  or  default" 
the  meaning  of  those  words  as  used  in  covenants  for 
title:     Woodhouse  v.    JenJcins,   9    Bing.    431;    see 
Costigan  v.  Hostler,  2  Sch.  &  L.   160 ;  and  Hobson 
V.    Middleton,    6   B.    &  C.   295.     It  is  clear,  how- 
ever,  that    the   vendor  may  be  made   answerable 
in  equity  beyond  his  liabihty  under  the  covenants 
for  a  defect  of  title  known  to  and  fraudulently  con- 
cealed by  him :  Edwards  v.  M^Leay,  G.  Coop.  308 ; 
2  Swanst.  289 ;  Gibson  v.  UEste,  2  Y.  &  C.  C.  C. 
542 ;  Vigcyrs  v.  Pike,  8  CI.  &  F.  562. 

The  word  "  suffer  "  has  in  this  covenant  a  passive  Meaning  of 
sense:  Anon.,  Dyer,  255,  a;  Broughton  y,  Conway,  ••  permit  or 
Dyer,  2,  260 ;  Rqffey  v.  Bent,  L.    R    3   Eq.  759.  •*ff"" 
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Acquiescence  in  an  act,  which  the  covenantor  could 
not  have  prevented,  is  not  within  a  covenant  that  he 
had  not  done  or  executed,  or  knowingly  or  willingly 
permitted  or  suffered  to  be  done,  any  act  whereby, 
&c. :  Hobscm  v.  MiddUton,  6  B.  &  C.  295 ;  nor  does 
the  covenant  extend  to  such  matters  as  are  caused 
by  the  act  of  God,  as  the  death  of  a  cestui  que  vie : 
Stannard  v.  ForbeSy  6  A.  &  E.  572. 

The  statutory  covenant  for  quiet  enjoyment  will, 
it  appears,  extend  only  to  lawful  acts  done  under 
claim  of  title,  though  the  acts  may  have  the 
effect  of  interfering  only  with  the  possession  and 
enjoyment  of  the  property,  leaving  the  title  to  it 
otherwise  unimpaired  {ante,  p.  239).  The  covenant 
is  against  acts,  &c.,  done,  &c.,  by  the  person  who 
conveys,  &c.,  or  by,  through,  or  under  him,  and  so 
forth,  and  would  appear  sufficiently  wide  to  be  avail- 
able  in  the  case  of  disturbance  by  any  means  except 
by  title  paramount  that  of  the  covenantor,  a  case 
which  would  seem  to  fall  within  the  scope  of  the 
covenant  for  right  to  convey;  unless,  indeed,  the 
paramount  title  is  one  which  might  have  been  de- 
stroyed by  the  covenantor,  in  which  case  it  would 
apparently  be  covered  by  the  covenant  now  under 
consideration  :  ante,  pp.  238,  240. 

It  is  not  usual  to  except  tenancies  from  year  to 
year  at  rack  rent  in  a  covenant  which  avers  the  free- 
dom of  the  property  from  incumbrances ;  but,  as  such 
a  tenancy  constitutes  an  interest  in  the  laiid  which 
does  not  pass  by  the  conveyance,  it  is  obvious  that, 
if  created  by  the  vendor  himself,  or  any  other  person 
to  whose  acts  his  covenants  extend,  the  estate  of  a 
tenant  from  year  to  year  ought  to  be  excepted. 

Perhaps  in  no  part  of  deeds  has  so  much  inac- 
curacy prevailed  as  in  framing  exceptions  of  this 
nature.  Thus,  while  a  tenancy,  though  an  interest 
created  by  the  covenantor,  has  not  been  noticed,  a 
great  variety  of  incidents  not  created  by  him, 
as  land  tax  {z),  quit  rents,  manorial  rights,  &c.,  have 


(z)  A  distress  upon  a  tenant  for  land-tax,  which  the  lessor  ought 
to  have  paid,  has  been  held  to  be  no  breach  of  a  covenant  for 
quiet  enjoyment  without  disturbance  of  or  by  the  lessor,  his  heiia 
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been  not  unfrequently  introduced    It  is  clear  that  no     ^^J^^^ 

subsisting  charge  or  outstanding  interest  needs  to  be '— 

noticed  as  an  incumbrance,  which  was  not  created  by 
the  person  to  whose  acts  the  covenant  relates.  The 
effect  of  referring  to  an  incumbrance  paramount  the 
original  estate  of  the  vendor,  has  been  held  to  render 
absolute  covenants  which  otherwise  would  have  been 
limited:  Howell  v.  Btchards,  11  East,  633.  Where 
the  covenants  were  absolute,  as  against  the  acts  of 
all  persons,  and  rents  were  mentioned  among  the 
incumbrances  from  which  the  estate  was  warranted, 
it  was  held  that  small  quit  rents  were  within  the 
covenant:  Hammond  y.  Hill,  1  Com.  180. 

The  question  what  incimibrances  or  estates  are  to  The  statutory 
be  excepted  from  the   covenant  will  hardly  arise  ^J^sUn- 
under  the  statutory  covenant,  which  excepts  from  its  cumbrances. 
operation  only  all  such  estates,  incumbrances,  claims, 
and  demands,   subject  to  which  the    property   is 
expressed  to   be   conveyed;   and   the   estates    and 
incumbrances  against  which  the  statutory  covenant 
is  to  protect  the  purchaser  are  specified  to  be  those 
made  by  the  vendor  himself  or  those  against  whose 
acts  he  covenants. 

The  well-known  rule  is,  that  trustees  or  mort-  Covenant  for 
gagees,  or  a  trustee  in  bankruptcy,  need  not  enter  assurwace. 
into  any  other  covenant  than  that  he  has  not  incum- 
bered :  IVhite  V.  Foljambe,  11  Ves.  537,  at  p.  345 ; 
Staines  v.  Morris,  1  Ves.  &  B.  12(a).     In  Wooly  v. 


or  assigns,  or  any  person  claiming  by,  from,  .or  under  him,  them, 
or  any  of  them,  on  the  ground  that  it  was  made  by  one  claiming 
against  him :  Stanley  y.  Hayes,  2  Gale  &  D.  411.  This  seems  a 
narrow  construction.  The  distress  would  have  been  illegal  but 
for  the  default  of  the  lessor  (and  act  and  default  are  the  same 
thing  for  the  purposes  of  these  covenants),  so  that  the  disturbance 
was  by  one  claiming  by  the  lessor,  and  through  him,  that  is, 
through  his  act :  see  Howe^  v.  Brushfield,  3  East,  491.  So,  it  is 
clear  that  where  a  lessee  underlets  part  of  the  premises,  and  com- 
mits a  forfeiture,  this  is  a  breach  of  a  covenant  against  disturbance 
by  him,  or  any  person  claiming  by,  from,  or  \mder  him,  and  yet, 
notwithstanding  the  distinction  taken  by  the  Court  in  Stanley  v. 
HayeSy  the  entry  is  by  title  paramount :  see  Dawton  v.  Dyer,  5 
R  A  Ad.  585  ;  Ireland  v.  Bircham,  2  Scott,  207. 

(a)  Where  a  purchaser  is  to  be  debarred  from  requiring  complete 
covenants  for  title,  his  right  should  be  expressly  negatived  in  the 
contract  or  conditions  of  sale:  Ee  London  Bridge  Acts^  13  Sim. 

R  2 
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tor  wSe*     Frampton,  5  Ha.  560,  which  was  a  case  of  an  attempt 

'—  by  a  purchaser  to  compel  trustees  to  enter  into  a 

covenant  for  further  assurance,  it  was  said  that 
according  to  established  practice  the  Court  could  not 
compel  the  trustees  to  do  more  than  enter  into  the 
usual  covenant  that  they  had  done  no  act  to  incumber 
the  property;  but  a  doubt  was  expressed  as  to 
whether,  in  the  converse  case  of  a  trustee  refusing 
to  covenant  for  further  assurance,  and  endeavouring 
to  compel  the  purchaser  specifically  to  perform  his 
contract,  the  trustee  would  not  be  decreed  to  enter 
into  the  covenant  as  the  condition  of  success  :  see 
also  Onslow  v.  Lord  Londeshorough^  10  Hare,  67,  at 
p.  74 ;  Copper  Miners'  Co.  v.  Beach^  13  Beav.  478 ; 
Starr  v.  Surges,  4  K.  &  J.  45,  at  p.  57.  It  was  ex- 
plained in  Hodges  v.  Blagrave,  18  Beav.  404,  that  the 
reason  for  the  limitation  of  the  trustee's  covenants  ia 
to  avoid  making  the  trustee  personally  responsible ; 
and  the  difficulty  is  to  make  the  purchaser  secure 
without  imposing  this  liability  on  the  trustee.  In 
the  case  of  a  sale  by  mortgagees  where  the  purchase- 
money  goes  into  their  hands,  and,  in  a  quaUfied  sense, 
for  their  own  benefit,  there  seems  good  reason  to  con- 
sider it  not  unreasonable  to  require  such  a  covenant 
from  them.  Indeed  the  actual  operation  of  the 
covenant  is  nothing  more  than  an  engagement  by  a 
person  who  has  already  proposedly  conveyed  pro- 
perty, to  execute  a  further  assurance  in  case  the 
present  conveyance  should  prove  to  be  defective,  at 
the  expense  of  the  person  requiring  such  further  a^ 
Though  this  view  of  the  fairness  of  the  covenant  re- 
mains true,  it  is  extremely  improbable  that  it  will  in 
the  future  be  possible  to  obtain  a  covenant  to  this 
effect  from  a  mortgagee  vendor;  for  the  ordinary 
practice  of  inserting  only  the  covenant  against  in- 
cumbrances has  beel  san^ioned  by  the  legSlature  in 
the  Conveyancing  and  Law  of  Property  Act,  1881, 
sect.  7  (1)  (F.)  of  which  classes  together  trustees, 
mortgagees,  and  other  persons  conveying  in  a  fidu- 

176;  Farl  PouUtt  v.  ffood,  L.  R.  5  Eq.  115;  Be  Sawyer  and 
Baring's  Contract,  W.  N.  1884,  p.  192 ;  5.C.,  51  L.  T.  356  ;  33 
W.  R.  26 :  see  an<^,  Vol.  XL,  p.  715. 
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ciary  capacity,  and  enacts  no  more  than  that  the     ^^  BUe* 

covenant  implied  by  them  shall  be  that  against  '— 

incumbrances. 

Where  the  covenant  was  to  make  such  assurances  Whew 
as  the  counsel  of  the  covenantee  shall  advise,  the  mostadvise 
assurance  required  to  be  executed  had  to  be  shown  Jl^^j^^J^ 
to  have  been  advised  by  counsel :  Bennetts  Case,  Cro. 
Eliz.  9 ;  RosewelVs  Case,  5  Rep.  19  b.  But  it  was 
not  necessary  that  the  advice  should  be  given  di- 
rectly to  the  covenantor:  Higginhotham s  Case,  5 
Kep.  20  a.  A  distinction  was  taken,  in  one  of  the 
cases,  between  the  words  "advise"  and  "devise;" 
the  former,  it  wm  thought,  only  requiring  that 
counsel  should  advise  generally  on  the  nature  of 
the  assurance,  the  latter,  that  he  should  prepare  the 
instrument  tendered  for  execution :  Stajffbrds  Case^ 
Moore,  595 ;  Stafford  v.  Bottome,  Cro.  Eliz.  298 ; 
see  9  Moo.  215.  Where  the  covenant  was  to 
execute  such  an  assurance  as  will  satisfy  the  cove- 
nantee's counsel,  the  covenantor  had  to  tender  the 
assurance  :  Baker  v.  Bulstrode,  2  Lev.  95  ;  but  where 
it  was  to  make  such  assurance  as  the  covenantee's 
counsel  should  advise,  the  covenantee  had  to  tender 
the  deed :  Lamb's  Case,  5  Rep.  22.  These  old  forms 
of  the  covenant  have  now  become  quite  obsolete,  and 
the  covenant  has  for  many  years  past  been  framed 
BO  as  to  give  the  right  to  the  covenantee  to  have 
such  an  assurance  as  he  may  reasonably  require. 

What  is  a  "  reasonable  act "  within  the  meaning  wiiat  may  be 
of  the  covenant  for  further  assurance  has  often  been  ;;55^n^" 
the  subject  of  controversy.     In  an  early  case  it  was  nnder  the 
held,  that  a  bond  for  the  performance  of  covenants,  forSer^ 
one  of  which  was  that  A.  at  all  times,  at  the  request  Mswanco. 
and  charges  of  B.,  should  make,  execute,  and  suffer 
such  reasonable  assurances  of  certain  lands  to  B.,  or 
his  heirs,  as  he  or  they  should  reasonably  require 
(which  words  extended  to  the  levying  of  a  fine  or 
removal  of  a  judgment,  &c. :  King  v.  Jorves,  5  Taunt. 
418),  was  not  broken  by  the  neglect  to  levy  a  fine, 
which  was  prevented  by  A.  having  become  rum  cmnpos 
mentis,  on  account  of  which  the  justice  of  assize  re- 
fused to  take  her  acknowledgment :  for  it  was  said, 
'Hhe  words  are  general,  to  make  such  reasonable 
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assurances,  which,  &c. ;  but  if  the  words  had  been 
special,  to  acknowledge  a  fine,  there,  if  the  justice 
doth  refuse  to  take  such  acknowledgment,  the  bond 
is  forfeited,  for  the  party  hath  taken  upon  him  that 
it  should  be  done : "  Pet  v.  Callyy  1  Leon.  304.  But 
even  where  the  covenant  is  expressly  to  levy  a  fine, 
severe  sickness,  according  to  another  authoriiy,  ex- 
cuses for  the  non-performance  of  it:  Nash  v. 
Aston,  Sir  T.  Jo.  195 ;  Anonymous  Case  in  Moore, 
124. 

The  refusal  to  do  an  unnecessary  act  is  not  a 
breach  of  the  covenant  in  question.  Thus,  where 
certain  lands  had  been  demised  to  trustees  upon 
trust,  among  other  things,  to  raise  at  a  contingent 
but  eventual  period  1100/.,  to  be  paid  to  one,  or  to 
his  wife  and  children ;  and  the  covenant  for  fiirther 
assurance  extended  to  the  doing  all  other  lawful  and 
reasonable  acts  and  assurances  in  the  law,  for  further, 
&c.  (among  other  things),  raising  the  said  llOOZ. 
according  to  the  intent  of  the  indenture,  as  by  the 
payee  or  his  counsel  should  be  advised  and  required : 
the  Court  declared  that  the  covenantor  was  not 
bound  to  comply  with  a  request  that  he  should 
direct  the  trustees  to  take  up  at  interest  the  llOOi 
and  pay  over  the  same,  because  such  an  act  was  an 
unnecessary  act,  and  therefore  not  a  reasonable  act, 
or  one  which  would  be  required  by  law,  and  conse- 
quently not  within  the  terms  of  the  covenant  stated : 
Warn  v.  Btckford,  9  Price,  43 ;  see  also  Boulney  v. 
Curtet/s,  Cro.  Jac.  231 ;  and  Pudsey  v.  Newsam^ 
Yelv.  44. 

A  covenantor  called  upon  to  make  further  assu- 
ranee,  should  have  an  opportunity  of  examining  the 
contents  of  the  instrument  he  is  required  to  execute ; 
and  it  would  be  prudent  to  send  him  the  draft  of  the 
intended  instrument,  for  perusal,  according  to  the 

S resent  course  of  practice :  see  Bennefs  Case,  Cro. 
]liz.  9  ;  Mansers  Case,  2  Rep.  3 ;  4  Leon.  62. 
It  seems,  that  if  a  man  undertakes  to  make  an 
assurance  by  a  certain  day,  he  is  bound  to  do  it 
without  any  request  or  tender  of  any  assurance: 
Hailing  v.  Connard,  Cro.  Eliz.  517 ;  Lamb's  Case,  5 
Rep.  22  ;  see  Blicke  v.  Dymoke,  9  Moo.  203  ;  though 
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if  an  assurance  be  tendered  he  must  execute  it ;  and,     fj,  *SSe* 
in  the  latter  case,  even  if  it  is  to  be  at  the  costs  of '— 


the  covenantee,  the  first  act  must  proceed  from  the 
covenantor,  namely,  to  notify  to  the  covenantee  what 
manner  of  assurance  he  will  make :  Shep.  Touch. 
167;  11  Mod.  400;  Holt,  177;  Heron  y.  Treyne,  1 
LA  Raym.  750. 

This  reasoning,  of  course,  only  appUes  where  the 
covenant  does  not  specify  the  nature  of  the  assur- 
ance; but  see  Hailing  v.  Connard;  but,  where  it 
does,  it  would  be  advisable  for  the  covenantor  to  in- 
timate his  readiness  to  perform  the  covenant  on 
receiving  the  costs. 

Another  distinction  laid  down  in  the  early  autho-  A*  *?. c^.oc'i*- 
rities  is,  that  where  the  covenantor  binds  himself,  at  ^^^^' 
his  own  costs,  to  make  such  an  assurance  of  all  his 
land,  as  another  shall  devise  and  require,  he  is  not 
obliged  to  execute  several  assurances  of  distinct 
parts ;  but,  contra,  where  the  assurances  are  to  be  at 
the  costs  of  the  person  requiring  them  :  Washington 
V.  Burgan,  Moo.  570.  But  questions  of  this  nature 
are  precluded  by  the  modern  form  of  the  vendor's 
covenant  for  further  assurance,  which  throws  upon 
the  purchaser,  as  well  the  expense  of  preparing, 
as  the  task  of  devising  and  tendering  the  assurances 
to  be  executed.  When  the  covenant  is  silent  as  to 
the  costs  of  the  assurance^  it  seems  they  must  be 
paid  by  the  party  to  whom  it  is  made :  Goldney  v. 
Curtiss,  1  Bulst.  90. 

It  has  been  held  that  covenants  for  title  are  not  "^t  may  b6 
part  01  an  assurance,  so  as  to  make  it  mcumbent  under  cove- 
upon  the  covenantor  to  execute  an  assurance  with  ^^^^^ 
covenants :  Coles  v.  Kinder,  Cro.  Jac.  571.     So  also  assurance. 
in  Stanroyde  v.  Locock,  Cro.  Jac.  115,  it  was  held 
that  a  covenantor  was  not  compellable  under  such  a 
covenant  to  give  a  bond  in  a  penalty  for  the  quiet 
enjoyment  of  the  land.     It  must  be  noted  that  in 
neither  of  these  cases  was  the  covenant  contained 
in  a  conveyance,  but  in  each  it  was  a  covenant  in 
consideration  of  the  purchase-money,  to  assure  the 
land :  in  other  words,  they  were  cases  of  formal  con- 
tracts for  sale  and  conveyance,  and  would  certainly 
not  now  be  followed^  as  a  contract  to  sell  would 
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now  (even  as  long  ago  as  Lassels  v.  CatterUm^  1 
Mod.  67)  be  held  to  carry  with  it  a  contract  to  give 
proper  covenants  for  title  :  Church  v.  Broion,  15  Ves. 
258,  at  p.  263,  and  cases  cited  in  the  note.  There- 
fore, in  an  assurance  under  the  covenant  for  further 
assurance,  the  covenantor  must,  it  is  conceived,  in 
suitable  cases,  give  such  covenants  as  would  be 
necessary  and  proper  in  a  convevance  on  sale.  Pre- 
sumably, where  the  assurance  is  a  conveyance,  the 
covenantor  would  be  compellable  to  procure  the 
conveying  parties  to  enter  into,  at  least,  the  statu- 
tory covenants.  Thus,  when  under  the  covenant, 
it  should  be  necessary  for  the  covenantor  to  procure 
a  conveyance  by  trustees,  he  would,  it  is  considered, 
be  bound  to  obtain  from  the  trustees  the  usual  cove- 
nant that  they  had  not  incumbered. 

The  covenant  for  further  assurance  appears  to  be 
intended  only  to  secure  to  the  covenantee  the  precise 
estate  or  interest  purported  to  be  conveyed  to  him 
by  the  deed  in  which  the  covenant  is  contained 
Thus,  where  a  tenant  in  tail,  conveying  as  absolute 
owner,  purports  to  convey  in  fee  simple,  the  covenant 
may  be  extended  so  as  to  include  a  deed  barring  the 
estate  tail ;  but  when  the  fact  that  the  party  con- 
veying is  only  tenant  in  tail  appears  upon  the  deed, 
and  there  is  nothing  to  show  that  it  was  the  inten- 
tion of  the  parties  that  the  base  fee  created  by  the 
deed  should  be  enlarged,  it  would  appear  to  be  at 
least  doubtful  whether  the  covenantee  could  compel 
the  covenantor  to  bar  the  estate  tail.  At  any  rate, 
Stuart,  V.-C,  in  Davis  v.  Tollemache,  2  Jur.  (N.  S.) 
1181,  refused  to  exercise  the  extraordinary  jurisdic- 
tion  of  the  Court  in  such  a  case  by  compelling  the 
specific  performance  of  the  covenant.  Where  the 
nature  of  the  transaction  or  the  words  of  the  cove- 
nant show  that  the  intention  was  that  the  covenantor 
should  have  the  fee,  the  covenant  will  be  enforced : 
see  jSankes  v.  Small,  34  Ch.  D.  415,  where  the  cove- 
nant for  further  assurance  mentioned  "  every  such 
disentaihng  or  other  assurance." 

It  appears  doubtful  whether  the  covenantee, 
under  the  covenant,  is  entitled  to  demand  subse- 
quently a  covenant  for  production  of  deeds  :  Fain  v. 
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Ayers,   2  S.  &  S.  533  (b) :  to  allow  him  to  do  so     ^^^ 

would  be  to  enable  him  to  obtain  protection  or  evi — 

dence  which  he  ought  to  have  obtained  at  the  date  of 
the  conveyance  :  see  HallettY.  Mtddleton,  1  Russ.  243. 

But,  on  the  other  hand,  where  the  contract  be-  ^^w***^"*' 
tween  the  parties  shows  that  such  a  matter  was  con-  assurance, 
templated,  the  covenantee  will  be  compelled  to  make  ^^"^  broken, 
further  assurance  of  any  interest  he  may  acquire  in 
the  estate  subsequently  to  the  conveyance,  even 
though  he  acquire  it  by  purchase  :  Taylor  v.  Debar j 
1  Ch.  Ca.  274;  2  Ch.  Ca.  212;  where  it  was  held 
that  where  a  bad  title  is  sold  with  a  covenant  for 
further  assurance,  and  afterwards  the  vendor  pur- 
chases a  good  title,  he  will  be  decreed  to  convey  the 
part  to  which  he  thus  acquires  a  good  title  :  Pye  v. 
Dalebury^  3  Bro.  C.  C.  595 ;  Ex  parte  Fripp,  1 
De  G.  293 ;  Kirvg  v.  Sims,  5  Taun.  427 ;  Heath  v. 
CnUwell,  L.  R.  10  Ch.  31.  But  the  right  to 
compel  the  vendor  to  make  perfect  a  defective  title 
appears  to  depend  upon  an  equity  which  has  no  con- 
nection with  any  legal  claim  arising  out  of  the  cove- 
nant for  further  assurance :  Noel  v.  Bewley,  3  Sim. 
116;  Seaboume  v.  Powel,  2  Vem.  11;  Jennings  v. 
Blincome,  2  Vem.  609 ;  Jones  v.  Kearney,  1  Dru.  &  W. 
151;  though  it  may  be  enforced  under  the  covenant : 
Noel  V.  Bewley,  3  Sim.  116;  Smith  v.  Baker,  1 
Y.  &  C.  C.  C.  223.  In  the  former  of  these  two 
ca«es  a  mortgagor  conveyed  a  contingent  i^- 
mainder  in  fee,  and  covenanted  for  further  assur- 
ance :  the  remainder  was  boimd  by  the  tenant  for 
life,  and  the  mortgagor  was  held  liable,  in  equity,  to 
perfect  the  security  out  of  an  interest  which  he  took 
under  the  will  of  the  tenant  for  life.  In  the  latter 
case,  an  action  upon  the  covenant  for  further  assur- 
ance in  a  conveyance  by  a  vendor  who  was  assumed 
to  be  entitled  in  fee,  but,  in  fact,  was  not  entitled  at 
all,  the  vendor  was  compelled  to  convey  the  estate 
to  which  he  subsequently  became  entitled  as  heir-at- 
law.  The  first  case  appears  to  be  strictly  a  case  of 
estoppel,  and  of  the  enforcement  of  the  equitable 

(h)  The  xnai^nal  note  to  the  report  of  this  case  Ib  clearly  inac- 
curate. 
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rights  arising  out  of  it,  though  the  second  is  reaUy  a 
case  of  covenant. 

If  the  conveyance  has  been  destroyed,  the  cove- 
nantee may,  it  appears,  be  required  to  execute  in 
duplicate  :  Bennett  v.  Ingoldsby,  Finch,  962.  When 
the  conveyance  of  land  containing  a  further  assur- 
ance was  handed  to  a  sub-purchaser,  and  the  pur: 
chaser  appUed  to  have  a  duplicate  conveyance  exe- 
cuted to  him,  it  was  held  that  the  demand  came 
within  the  covenant,  but  that  it  should  be  indorsed 
on  it  that  it  was  a  duplicate :  Napper  v.  Lord  Allmg- 
ton,  1  Eq.  Ca.  Ab.  166. 

The  fact  that  a  purchaser  has  a  title  by  estoppel, 
is  no  excuse  to  an  action  for  specific  performance  of 
a  covenant  for  further  assurance  :  Bensley  v.  Bu7'don, 
8  L.  J.  Ch.  85. 

The  statutory  covenant  is  in  the  form  usually  em- 
ployed in  framing  the  express  covenants  before  the 
Act ;  and  will  need  to  be  modified  by  specific  lan- 
guage, if  it  be  desired,  in  any  particular  case,  to 
make  it  embrace  such  fortherVsurance  as  a  dis- 
entailing  deed,  or  an  acknowledgment  of  right  to 
production.  Under  the  statutory  covenant,  the 
burden  of  framing  the  further  assurance  rests  upon 
the  covenantee ;  and  it  would  therefore  seem  that  the 
covenantor  may  be  required  to  execute  separate 
assurances  of  the  several  parts  of  the  estate :  see 
ante,  p.  247. 

Covenants  for  title  ought  never  to  be  relied  on  as 
affording  protection  against  an  incumbrance,  of 
which  the  purchaser  has  notice;  for  it  seems  to  be 
doubtful  whether  they  would  extend  to  such  an  in- 
cumbrance (see  Savage  v.  WTiitehready  3  Ch.  Rep. 
14  (24) ;  Ogtlvte  v.  Foljamhe,  3  Mer.  65 ;  Vane  v. 
Lord  Barnard,  Gilb.  6 ;  Spoor  v.  Green,  L.  R.  9  Ex. 
29),  unless  it  be  particularly  specified;  and  this 
specification  it  would  not  be  advisable  to  make, 
unless  the  incumbrance  otherwise  appeared  upon 
the  face  of  the  conveyance :  see  Butl.  Co.  Litt. 
384  a,  n.  In  such  a  case  an  indemnity  should  be 
taken  in  a  separate  instrument,  and  the  covenants 
in  the  conveyance  will  be  framed  in  the  usual 
manner  (see  Forms  of  Bonds  of  Indemnity  from 
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Vendor  to  Purchajser,    ante,  Vol.  II.,  sub-tit.  In-     ^JJ^*^ 

demnity)  ;  but  a  covenant  is  in  general  to  be  pre '— 

ferred  to  a  bond,  because  a  bond  does  not  run  with 
the  lands. 

Therefore,  when  it  is  intended  that  the  covenants 
shall  extend  to  and  cover  a  defect  in  title  known  to 
the  purchaser,  it  is  prudent  to  specify,  either  in  the 
recitals  or  in  the  body  of  the  covenant,  that  this 
is  so. 

Covenants  for  Production  and  Safe  Custody  of  Rights  of 
Deedsy  and  their  Statutory  Equivalents.'] — The  right  totiuS^deeds. 
of  a  purchaser  is  to  have  all  deeds  relating  to  the 
property  handed  over  to  him  upon  completion ;  or 
in  default  of  the  actual  deeds,  to  be  furnished  with 
adequate  means  for  obtaining  inspection  thereof  for 
all  proper  purposes  :  Boughton  v.  Jewell,  15  Ves.  176  ; 
Barclay  v.  JRatne,  2  S.  &  S.  449  ;  Fain  v.  Ayers,  2 
S.  &  S.  533.  The  right  extends,  however,  only  to 
such  deeds  and  documents  as  may  be  necessary 
to  make  out  and  support  his  title. 

This  object  was  formerly  attained  by  covenants  Stetutory 
for  production  and  safe  custody,  but  now  by  means  ment^imd  ^ 
of  acknowledgments  of  the  purchaser's  right  to  pro-  wndertaWng 
duction  and   undertaking  for  safe   custody  of  the 
deeds  and  documents,  under  the  9th  section  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (44 
&  45  Vict.  c.  41  (c).     The  scope  and  operation  of 
this  section  has  been  discussed  at  length,  ante,  Vol. 
II.,  sub-tit.  Acknowledgments  ;  and  reference  should 
be  made  to  that  part  of  this  work. 

The  question  of  the  right  to  the  custody  of  deeds  Rig^t  to 
has  been  also  dealt  with,  ante,  Vol.  II.,  sub-tit.  deeda.^^ 
Conditions  of  Sale,  pp.  712 — 717  ;  and  it  is  not 
necessary,  in  this  place,  to  do  more  than  draw  at- 
tention to  the  cases  in  which  persons  who  are  con- 
templating selling  their  property,  are  in  a  position 
to  give  such  acknowledgments  and  undertakings. 


(c)  Such  acknowledgments  and  undertakings,  by  virtue  of  the 
section,  satisfy  any  liability  to  give  a  ooyenant  for  production  and 
safe  custody  :  see  sect.  9,  sub-sects.  (8)  and  (11). 
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Where  a  vendor  is  absolutely  entitled  to  property, 
he  has,  as  a  rule,  possession  also  of  his  deeds,  and 
can  either  hand  them  over  to  the  purchaser  on  com- 
pletion, or,  if  he  be  disposing  of  a  part  only  of  his 
property,  he  can,  as  a  matter  of  course,  give  the 
requisite  acknowledgment  and  undertaking.  The 
case  of  a  sale  of  land  of  any  tenure  in  lots,  and  the 
destination  of  the  deeds  in  such  instances  has  been 
considered  ante,  Vol.  II.,  p.  723,  and  does  not  appear 
to  require  any  fiirther  remark  in  this  pla^e. 

It  has  been  assumed  (Sug.  Vend.  463),  but  never 
decided,  that  when  deeds  relate  to  several  properties, 
and  the  owner  of  one  of  the  estates  has  entered 
into  a  covenant  to  produce  them,  the  obligation  of 
such  covenant  will,  in  equity,  run  with  the  land,  or 
rather  with  the  deeds,  so  as  to  bind  the  deeds  into 
whose  soever  hands  they  may  come.  It  has  been 
supposed  that  this  doctrine  is  inconsistent  with  what 
fell  from  Sir  J.  Leach^  V.-C,  in  the  case  of  Barclay 
V.  Eaine,  1  S.  &  S.  449  :  but  this  point  did  not  then 
arise,  and  the  expressions  attributed  to  the  learned 
judge  were  subsequently  repudiated  by  him(rf).  The 
point  actually  determined  in  that  case  was  that,  evpn 
when  it  is  clear  that  an  equitable  right  to  call  for 
production  of  deeds  exists,  a  purchaser  is  not  com- 
pellable to  rely  upon  it,  but  is  entitled  to  a  covenant 
for  production  of  all  deeds  material  to  his  title,  which 
are  not  placed  in  his  possession ;  and  that  the  cir- 
cumstance that  he  cannot  have  either  the  deeds  or 
such  a  covenant,  afforded  sufficient  ground  for  re- 
sisting the  performance  of  the  contract.  The 
absence  of  a  legal  covenant,  when  the  equitable 
right  to  production  exists,  is  no  longer  an  objection 
to  the  title  :  see  Vendor  and  Purchaser  Act,  1874 
(37  &  38  Vict.  c.  78,  s.  2(3)),  and  ante,  Vol.  II., 
p.  634.  But  the  right  of  a  purchaser,  subject 
to  the  provisions  of  the  Act,  to  the  delivery  of  the 
deeds,  or  to  a  covenant  or  its  equivalent  by  his 
vendor,  remains. 


(d)  See  note  at  p.  98  of  VoL  IX.  of  the  third  edition  of  the 
present  work. 
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When  land  is  held  by  several   owners   under  a    CoTenaata, 
common  title,  he  who  can  get  possession  of  the  deeds  Produouon  of 
is  entitled  as  against  his  co-owners  to  keep  them  :       p^^^- 
Foster  v.  Crahb,  12  C.  B.  136  ;  but  it  may  be  taken  when  vendor 
to  be  certain  that  a  part  owner  in  possession  may  ^  J°^^* 
oblige  the  owner  of  any  other  part  of  the  lands  who  SS 
has  the  deeds  to  produce  them  :  Lord  Banbury  v.  ®®°^°"- 
Briscoe,  2  Ch.  Ca.  42  ;  Att.-Gen.  v.  Lambe,  3  Y.  &  C. 
162;  12  Jur.  386;  Shore  v.  Collett,  9  Coop.  234; 
Hercy  v.    Ferrers,   4   Beav.    97  ;  Combe  v.  City  of 
London^  4   Y.  &  C.  Ex.   155  ;  Wilson  v.   Forster, 
M'Clel.  &  Y.  274  ;  Brigstocke  v.  Hansel,  3  Madd. 
47  ;  Riccard  v.  Inclosure  Commissioners,  1  E.  &  B. 
29  ;  and  see  Fain  v.  Ayers,  2  S.  &  S.  533.    See  also 
the  case  of  Elton  v.  EUm,  11  Jur.  (K  S.)   136,  a 
case  where  coparceners  were  concerned.     But  where 
a  tenant  in  common  had  sold  his  shares  and  taken  a 
conveyance  back  by  way  of  mortgage,  Lord  Eldon 
held  that  he  was  protected  from  producing  the  deeds 
to  enable  the  owner  of  the  other  share  to  sell,  on 
the  ground  that  a  mortgagee    has    no    right    to 
show  his  mortgagor's  title  :   Lambert  v.  Rogers,  1 
Mer.   487 ;    Greene  v.    Cooper,  Wigram   on  Disc. 
246. 

The  remainderman  appears  as  a  rule  not  to  be  en-  When  yendor 
titled  to  production  of  deeds  which  are  in  the  hands  dennSu*^^" 
of  the  tenant  for  life,  and  consequently  not  in  a 
position  to  enter  into  an  engagement  for  their  pro- 
duction to  a  purchaser  of  his  interest.     In  Noel  v.  Continent 
Ward,  1  Madd.  322,  the  mortgagee  of  a  contingent  J^^u*^  ^ 
remainderman  in  fee  was  not  allowed  to  have  in- 
spection of  the  deeds  in  the  hands  of  the  tenant  for 
lue,  in  order  to  enable  him  to  make  a  sale.     The 
application  of  a  vested  remainderman,  who  wished 
to  mortgage  his  interest,  for  Hberty  to  inspect  the 
title  deeds,  was  refused  in  Shaw  v.  Shaw,  12  Price, 
163 ;  see  also  Smith  v.  Cooke,  1  Atk.  382 ;  Ivie  v. 
Ivie,  1  Atk.  429  ;  Pyncent  v.  Pyncent,  3  Atk.  571 ; 
Lord  Lempster  v.  Earl  Pomfret,  Dick.  238  ;  Garner 
V.  Hannynatxm,  22  Beav.  444.     The  production  may 
be  enforced,  however,  for  such  purposes  as  the  Court 
may  consider  to  be  proper  :  Davis  v.  Lord  Dysart^  2 1 
Beav.  124. 
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^•T*^**'         If  the  vendor  be  a  mortgagor,  whose  deeds  are  in 

^^^  f  the  possession  of  his  mort^^ee/he  caa  only  obtain 

^^^^'       them  from  him  on  payment  of  all  that  is  due  there- 

When  vendor  under :  Smith  Y.  Pawson,  25  L.  T.  40 ;  Chichester  v. 

J^"^**"        Marquis  of  Donegal,    L.  R    5  Ch.    497.      In  the 

case  of  Patch  v.  Ward,  L.  R.  1  Eq.  436,  it  was  held 
that  the  mortgage  deed  itself,  being  the  evidence  of 
th^  mortgagor's  right  to  redeem,  as  well  as  part  of 
the  mortgagee's  title,  must  be  produced  for  the  in- 
spection of  the  mortgagor ;  but  this  decision  appears 
to  conflict  with  the  case  of  Brown  v.  Lockhart,  10 
Sim.  421  ;  and  in  the  judgment  in  Chichester  v. 
Marquis  of  Donegal,  L.  R.  5  Ch.  497,  no  such 
distinction  was  tsdcen  between  the  mortgage  deed 
itself  and  the  prior  instrument ;  and  it  would  there- 
fore seem  that  the  general  right  of  the  mortgagee 
to  "  put  his  deeds  into  a  box  and  sit  upon  it "  until 
his  money  is  tendered  to  him  (e),  applies  to  the 
mortgage  deed  as  well  as  to  the  other  deed.  There 
are  exceptions  to  this  rule,  as  for  instance,  when  a 
mortgagee  has  led  the  mortgagor  to  anticipate  that 
he  will  produce  the  deeds,  he  cannot  afterwards  re- 
fuse to  do  so  :  Crosse  v.  Reoersionary  Society,  3  De  G. 
M.  &  G.  712 ;  and  a  mortgagee  who  consents  to  a 
sale  under  an  order  of  the  Court,  must  bring  the 
deeds  into  Court :  Livesey  v.  Harding,  1  Beav.  343. 
Of  course  the  rule  holds  only  as  between  the  mort- 
gagor and  the  mortgagee  :  when  the  claim  for  pro- 
iuction  is  made  against  the  mortgagee  of  one  who 
would  himself  be  compellable  to  produce  the  deeds, 
the  mortgagee  cannot  resist  the  demand  :  Hercy  v. 
Ferrers,  4  Beav.  97  ;  Balls  v.  Margrave,  4  Beav. 
119  ;  MustonY.  Bradshaw,  15  Sim.  192  ;  BumholdY. 
Forbreath,  3  K.  &  J.  44  ;  unless  he  can  protect  him- 


(e)  As  to  the  right  of  a  mortgagee  to  retain  all  documents  of 
title  in  his  hands  until  he  is  paid  off,  see  (in  addition  to  the  cases 
cited  in  the  text)  Anon.,  Mosel.  246 ;  Sparkt  v.  Moutrion,  1  Y.  &  C. 
Ex.  103;  Addison  v.  Walker,  4  Y.  &  C.  Ex.  447;  Lloyd  v.  Wait, 
12  Sim.  103 ;  Danver  v.  Lord  Portarlingion,  16  Sim.  680;  PkiUtps 
V.  JSvans,  2  Y.  &  C.  C.  C.  647 ;  Greenwood  y.  Rothwell,  7  Beav. 
291 ;  Crisp  v.  Platel,  8  Beav.  62 ;  Cannock  v.  Jauncey,  1  Drew. 
497;  Johnson  v.  Tucker,  11  Jur.  383;  Bycrofi  v.  Sibd,  20  L.  T. 
197 ;  Davis  v.  Perry,  27  L.  J.  Ch.  294. 
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self  as  having  been  a  purchaser  without  notice:    ^•^•'^J*' 
Wallitryn  v.  Lee,  9  Ves.  24   (overruling  Strode  v.  Production  of 
Blackburn,  3  Ves.   222) ;    Joyce  v.  De  Moleyns,  2       ^•^^ 
I.  &  L.  374  ;  Francis  v.  Francis,  5  De  G.  M.  &  G. 
108  ;  Heath  v.  Crealock,  L.  K.  10  Ch.  22. 

The  other  questions  of  a  cognate  nature,  as  to  the  Heir-at-law, 
rieht  of  the  heir-at-law,  or  the  heir  of  entail,  or  ^' 
other  persons,  to  production  and  inspection  of  deeds, 
appear  to  be  connected  rather  with  actions  and  the 
purposes   of  actions  than  with   conveyances,   and 
seem  not  suitable  for  discussion  in  this  work. 

Of  course  the  solicitor  or  agent  for  a  party  (as  an  Solicitors,  &c. 
auctioneer)  may  be  ordered  to  produce  a  document 
which  would  have  been  liable  to  production  in  the 
hands  of  his  employer  :  Morrow  v.  Saunders,  3  Moo. 
671  ;  Gigner  v.  Bayley,  5  Moo.  71. 

The  covenant  for  production,  and  its  equivalent,  l>o«d8  and 
the   acknowledgment  of  the   right  to  production,  not'usSuy 
usually  does  not  extend  to  deeds  and  documents,  included  in 
which  are  of  record.     Copies  of  court  roll,  which  ^Si^l^fOT 
are  in  the  vendor's  possession,  must  be  handed  over,  p«>ducUon. 
or  a  covenant  must  be  given  for  their  production  : 
Dun  V.  Tucker,  6  Ves.  460  ;  Cooper  v.  Emery,  2  Ph. 
388  :  see  also  the  observations  of  Lord  St  Leonards, 
on  the  case  of  Campbell  v.  Campbell  {^oWb,  1793, 
M.  S.),  cited  Sugd.  vend.  447.     Court  rolls  are  not 
part  of  the  actual  title,  but  are  the  records  of  leases 
for  heirs,  subject  to  which  freeholds  held  of  the 
manor  are  being  sold ;  they  must  be  covenanted  to 
be  produced ;  Earl  Poulett  v.  Hood,  L.   R.  5  Eq. 
330. 

The  covenant  usually  extends  only  to  the  positive  Negative 
evidence  of  title  ;  but  it  has  been  held,  that  where  «^i<^««^°«- 
the  vendor  is  the  heir-at-law,  whose  ancestor  has 
made  a  wiU  which  does  not  affect  the  land,  he  is 
bound  to  covenant  for  the  production  of  the  will,  if 
it  be  in  existence,  for  the  satisfaction  of  the  pur- 
chaser and  any  purchaser  from  him  :  see  Stevens  v. 
Gtmoy,  2  S.  &  S.  439  ;  Sugd.  Vend.  452. 

Where   the    covenantors    were    vendors    selling  Coyenanta, 
in  a  fiduciary  character,  the  covenant  was  usually,  fidliciMy 
and   properly,  limited    by    a    proviso,    that    their  vendors. 
liability  under  the   covenant  should    be    confined 


256  PURCHASE  DEEDS. 

^  Ao^r**    ^    *^®    period    during    which    they  actually  had 
ProdneW  of  the  deeds  in  their  custody.     Under  the  statutory 
^^^^'       acknowledgment,    it    would    seem    that    no    such 
limitation    need    now   be    inserted;    for    by    sub- 
sect.  (2)  of  the  section,  an  acknowledgment  of  the 
right  to  production   binds  the   documents   in    the 
hands  not  only  of  the  person  giving  the  acknow- 
ledgment and  retaining  them,  but-  also   of  every 
other  person  having  possession  or  control  of  them 
from  time  to  time  ;  but  each  individual  possessor  or 
person  is  bound  so  long  only  as  he  has  actual  pos- 
session or  control  of  the  documents.     See  further 
on  this    question,  ante,   sub-tit.    AcKNOWLEDGME^T, 
Vol.  I.,  p.  255. 
Whether  The  questiou  whether  the  obligation  of  a  covenant 

runrw?th        ^r  production  of  deeds  will  run  with  land,  is  not 
i*n<^  altogether  free  from  doubt ;    and  in  any  case,  it 

would  appear  that  it  will  not  do  so  unless  it  is  made 
by  the  legal  owner  of  the  land  to  which  it  is  desired 
to  annex  it.  Thus  where  the  land  is  sold  by  one 
who  took  the  conveyance  to  himself  under  uses  to 
bar  dower,  the  covenant  cannot  run  with  the  land,  if 
the  conveyance  be  made  by  him  under  his  power  of 
appointment :  Boach  v.  Wadham,  6  East,  209  :  see 
post,  p.  263.  The  point  seems  now  to  be  practically 
of  little  importance,  as  the  statutory  acknowledgment 
expressly  binds  the  deeds  in  the  hands  of  the  person 
retaining  them,  and  of  every  person  who  has  pos- 
session or  control  of  them  from  time  to  time  :  see 
sect.  9,  sub-sect.  (2). 
When  vendor  If  upon  a  Sale  an  acknowledgment  of  the  right  to 
nlm^for  the  production  and  undertaking  for  safe  custody  has  been 
production,      given,  and  the  vendor  subsequently  sells  the  land  in 

respect  of  which  the  deeds  were  retained,  and  hands 
the  deeds  to  the  subsequent  purchaser,  it  would  ap- 
pear, from  sub-sects.  (2)  and  (11)  of  the  9th  section, 
that  the  deeds  will  be  bound  in  the  hands  of  such 
subsequent  purchaser;  and  that  the  vendor  could 
not,  on  the  ground  of  any  continuing  liability  under 
the  acknowledgment  or  the  undertaking,  refuse  to 
hand  over  the  deeds.  It  was  formerly  thought  (Sug. 
Vend.  435),  that  he  might  be  entitled  to  do  so,  unless 
he  was  entitled,  either  under  the  terms  of  his  cove- 
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nant,  or  by  the  consent  of  his  covenantee,  to  sub-    ^*^^' 
stitute  the  liability  of  the  subsequent  purchaser  for  Prodnetion  of 
his  own.     In  cases  not  governed  by  the  9th  section,       ^^^^^ 
the  old  rule  would  seem  to  apply,  though  the  sub- 
stituted covenant  would  now  take  the  form  of  an 
acknowledgment  and  undertaking  under  the  sec- 
tion. 

Whether  an  acknowled^ent  and  undertaking  can  Whether 
be  required  from  a  vendor  under  the  covenant  for  ^veiulntfor 
further  assurance,  see  HaUett  v.  Middleton^  1  Russ.  further 
243 ;  Fain  v.  AyerSj    2   S.  &   S.    533 ;   and   awfe,  "•'"'*^^ 
p.  248. 

Whether  the  Obligation  of  Covenants  runs  vnth  the  wh®*^?'^  ^^? 
Land,!^ — ^Preliminary  to  the  inquiry,  whether  the  ^^SantewiU 
relative  situations  of  the  parties  to  a  covenant  are  J^^^*'* 
such  as  to  make  the  burden  or  the  benefit  of  it 
transmissible  to  assignees,  is  the  inquiry,  whether 
the  subject-matter  of  the  covenant  itself  is  of  a  nature 
to  fit  it  for  such  transmission.  "  The  authorities  lay 
down,  1st,  that  in  order  to  make  a  covenant  run 
strictly  with  the  land,  so  as  to  bind  the  assignee,  or 
give  him  the  benefit  without  his  being  named,  it 
must  relate  directly  to  the  land,  or  to  '  a  thing  in 
existence  parcel  of  the  demise ; '  2ndly,  that  where 
it  respects  a  thing  not  in  existence  at  the  time,  but 
which,  when  it  comes  into  existence,  will  be  annexed 
to  the  land,  the  covenant  may  be  made  to  bind  the 
assignees  by  naming  them,  but  will  not  bind  them 
unless  named ;  and,  Srdly,  that  where  it  respects  a 
thing  not  annexed,  nor  to  be  annexed,  to  the  land, 
or  a  thing  collateral,  or  in  its  nature  merely  personal, 
the  covenant  will  not  run,  that  is,  will  not  bind  the 
assignee  nor  pass  to  him,  even  though  he  is  named. 
These  rules  appear  to  have  been  origmally  laid  down 
with  reference  to  leases,  but  authorities  are  not 
wanting  in  which  they  have  been  treated  as 
applying  equally  to  cases  not  involving  the  rela- 
tion of  landlord  and  tenant.  They  are  usually 
laid  down  as  constituting  the  whole  of  the  settled 
law  on  this  subject,  and  appear  to  apply  equally, 
whether  we  consider  the  burden  or  the  benefit 
of  covenants : "  Third   Rep.  of  Real  Prop.    Com. 

B. — ^VOL,   V.  s 
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Otraiuuiti 
ran  with 


Obligatmi  of 
Cor«nawt9, 


45  {/).  It  is  proposed  to  consider  how  far  these 
remarks  are  applicable  in  the  present  state  of  the 
law. 

The  question  whether  the  obligation  of  covenants  in 
a  lease  runs  with  the  land,  so  as  to  bind  the  assignees 
of  the  land,  was  fully  considered  in  Spencer's  Case,  5 
Kep.  16,  and  1  Smith,  L.  C.  (8th  ed.),  p.  68  etseq.  It 
was  there  iiiled,  by  the  first  resolution,  that  "  when 
the  covenant  extends  to  a  thin^  in  esse,  parcel  of  the 
demise,  the  thing  to  be  done  oy  force  of  the  cove- 
nant is  quodammodo  annexed  and  appurtenant  to 
the  thing  demised,  and  shall  go  with  the  land  and 
shall  bind  the  assignee,  although  he  be  not  bound 
by  express  words ;  out  when  the  covenant  extends 
to  a  thing  which  is  not  in  being  at  the  time  of  the 
demise  made,  it  cannot  be  appurtenant  or  annexed 
to  the  thing  which  hath  no  being.''  In  the  second 
place,  it  was  resolved  that  in  the  case  under  con- 
sideration  ''  if  the  lessee  had  covenanted  for  him  and 
his  assigns  that  they  would  make  a  new  wall  upon 
some  part  of  the  thing  demised,  that  forasmuch  as 
it  is  to  be  done  upon  the  land  demised,  that  it  should 
bind  the  assignee ;  for  although  the  covenant  doth 
extend  to  a  thing  to  be  newly  made,  yet  it  is  to  be 
made  upon  the  thing  demised,  and  the  assignee  is  to 
take  the  benefit  of  it,  and  therefore  shall  bind  the 
assignee  by  express  toords.  So  on  the  other  side,  if 
a  warranty  be  made  to  one,  his  heirs  and  assigns,  by 
express  words,  the  assignee  shall  take  benefit  of  it, 
and  shall  have  a  warrantia  chartce:  F.  N.  B.  135  and 
9  E.  2 ;  (?a?T  de  Charters,  30,  36  E.  3 ;  Garr'  1, 
4  H.  8 ;  Dver,  1.  But  although  the  covenant  be 
for  him  and  his  assigns,  yet  if  the  thing  to  be  done 
be  merely  collateral  to  the  land,  and  doth  not  touch 
or  concern  the  thing  demised  in  any  sort,  there  the 
assignee  shall  not  be  charged." 

It  was  also  laid  down  in  the  seventh  paragraph 
that ''  the  assignee  of  the  assignee  should  have  an 
action  of  covenant.     So  of  the  executors   of  the 


(/)  Upon  the  subject  of  ooTenants  general! j,  tho  observations 
of  the  Real  Property  Commissioners,  in  their  third  Report,  will 
well  repay  perusal. 
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assignee  of  the  assignee  ;  so  of  the  assignees  of  the    r^^tm 
executors  or  admi^trators  of  every  assignee,  for    "^^^^ 
all  are  comprised  within  this  word  (assignees),  for  the        *'^ 
same  right  which  was  in  the  testator  or  intestate   ohiigaHmof 

shall  go  to  his  executors  or  administrators ;  as  it  a 

man  makes  a  warranty  to  pne,  his  heirs  and  assigns, 
the  assignee  of  the  assignee  shall  vouch,  and  so  shall 
the  heirs  of  the  assignee;  the  same  law  of  the 
assififnee  of  the  heirs  of  the  feoffee  and  of  every 
assiinee.  ....  For  the  same  right  which 
was  in  the  ancestor  shall  descend  to  the  heir  in 
such  case  without  express  words  of  the  heks  of  the 
asingnees." 

iSie  Conveyancing  and  Law   of  Property  Act,  Sect  58  of  the 
1881,  appears  not  to  have  effected  any  alteration  audLa^'"of"^ 
in     the    law    relating    to    the    binding    force    of  ^p*/*^, 
covenants  so   far  as   regards    the  assigns  of   the 
covenantor;  for  sect.   58  (1)  affects   only  the   de- 
volution   of   the    benefit    of   covenants   (see   ante, 
p.  212),  and  assigns  are  not  mentioned  in  the  59th 
section. 

The  question  as  to  the  liabiUty  of  an  assignee  to  where  the 
perform  covenants  entered  into  by  the  party  under  tX^ 
whom  he  claims  may  arise  in  three  very  different  the  land. 
cases  : — 1st,  where,  at  the  date  of  the  covenant  being 
made,  the  covenantor  and  covenantee  stood  in  the 
relation  of  tenant  and  landlord ;  2ndly,  where,  at  the 
date  of  the  covenant  being  made,  the  covenantor  and 
covenantee  stood  in  the  relation  of  assignee  and 
assignor ;  and  3rdly,  where,  at  the  date  of  the  cove- 
nant being  made,  the  covenantor  and  covenantee 
were  strangers  in  respect  of  the  title  to  the  land 
when  the  covenant  was  made. 

This  subject  has  been  fully  discussed,  so  far  as  re- 
lates to  the  first  class  of  cases,  anfe,  Vol.  III.,  tit. 
Leases,  pp.  228  et  seq. 

The  practical  distinction  between  covenants  in  a  Liability  of 
lease  and  covenants  in  a  conveyance  of  the  grantor's  jMigu^*^  * 
whole  estate  is  obvious.  Leases  are  ordinarily 
qualified  with  covenants  on  the  part  of  the  lessee 
and  his  assigns,  and  every  purchaser  of  a  lease- 
hold estate  looks  to  the  original  lease  as  the  founda- 
tion of  his  title  and  the  source  of  information  as  to 

s  2 
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covmmto     ^  liabilities  (^).     But  a  vendor  who  conveys  his 

nut  with     estate  out  and  out,  on  the  contrary,  does  not  usually 

^^^'       exact  any  permanent  covenant  or  engagement  from 

ohiigaum  of  the  Durchascr  ih).  and  purchasers  do   not  consider 

to,^^.     ^Y,er^\ve^  bouni  to  loot  beyond  the  immediate  con- 

veyance  to  their  own  vendors ;  and  great  injustice 

might  be  inflicted  on  purchasers  if  they  were  hdd 

liable  on  covenants  of  the  existence  of  which  they 

might  not  have  had  even  constructive  notice. 

i^ovcnantg  It  is  proposed  in  this  place  to  consider,  first,  how 

by  owners^     far  the  burdcu  or  obligation  of  covenants  entered 

of  land.  into  by  owners  of  land  runs  with  the  land.     Of  such 

covenants  some  have  relation  to  interests  possessed 
or  acquired  by  the  covenantee  independently  of  the 
covenant,  such  as  a  covenant  to  pay  a  rent-charge 
issuing  out  of  the  land,  or  to  maintain  a  road  over 
it ;  others  are  not  connected  with  any  such  interests 
in  the  land,  as  a  covenant  by  the  owner  of  a  par- 
ticular close  that  it  shall  never  be  built  on,  but 
always  remain  an  open  space. 

The  cases  in  the  old  books  do  not  appear  to 
be  decisive  of  the  point  whether  as  a  matter  of 
law  this  cla^s  of  covenants  would  bind  the  assigns 
of  the  original  grantor;  and  the  modem  cases 
seem  to  negative  the  position.  Even  the  case 
of  Morland  v.  Cook,  L.  R.  6  Eq.  252,  where  an 
opinion  was  expressed  that  a  covenant  to  repau- 
a  sea- wall,  which  protected  the  land  behind  it  from 
being  flooded,  was  a  covenant  which  would  run  with 
the  land,  appears  to  have  been  decided  upon  the 
ground  that  the  object  of  the  sea-wall  was  so  appa- 
rent, and  the  necessity  for  its  repair  so  obvious,  as  to 
fix  the  purchaser  with  the  responsibihty  of  inquiring 
as  to  the  liabihty  to  repair,  so  that  he  was,  in  effect, 
held  to  be  affected  with  constructive  notice  of  the 


{g)  Hence  arises  the  doctrine  that  notice  of  a  lease  is  notice  of 
its  contents. 

(A)  This  observation  does  not  apply  to  covenants  of  indemnity 
in  assignments  of  leases,  <&&,  and  such  covenants  might  reasonably 
be  held  to  run  with  the  land ;  and  there  appears  to  be  authority 
for  making  an  exception  in  their  favour  at  least  See,  as  to 
covenants  for  title,  production  of  deeds,  and  indemnity  in  assign- 
iftents  of  leases,  ante,  pp.  229,  256,  and  pott,  p.  '350. 
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covenant:  and  see   also  Austerberinj  v.  Corporatian     -^^•*^, 
of  Oldhamy  29  Ch.  D.  750,  post,  p.  266.  nmwWi 

The  next  class .  of  covenants  entered  into  by  the        ^^^' 
owners   of  land  present  considerable  difficulties  in    obUgatimof 
practice^  that  is  to  say,  covenants  entered  into  by     ^^^^"^*^- 
the  owners  of  particular  land  with  the  owners  of  Covenants  by 

,1  •11  •  !•••  ij  1^      •         the  owners  of 

other  neighbouring  or  adjoining  land,  so  as  to  im-  land  where 
pose   conaitions  upon  the   mode   of  enioyment   of  ^e  covenantee 

f,,^  t^    ^  ,!•  1-  t     has  no  interest 

land  in  favour  of  persons  taking  no  property  m  such  beyond  the 
land.     Such  covenants  are  of  frequent  occurrence  in  covenant. 
cases  where  the  areas  of  squares  or  public  walks  are 
to  be  preserved,  or  where  an  uninterrupted  view  of 
the  sea  or  of  open  country  is  to  be  secured  to  the 
owners  of  adjoiniBg  houses. 

Covenants  of  the  kind  now  under  discussion  are  Difficulty  of 
usually  of  a  restrictive  character,  and  bind  the  cove-  coveniSts*^"^^ 
nantor  not  to  do  certain  things ;  they  are  sometimes 
positive,  and  impose  upon  him  a  duty  to  be  per- 
formed/aa  where  a  purchaser  of  buUding  land  at  a 
fee-farm  rent  enters  into  a  covenant  to  erect  build- 
ings  upon  the  land  similar  to  buildings  on  adjacent 
land ;  or  where  a  purchaser  enters  into  a  cove- 
nant  to  do  some  special  thing,  as  to  mate  a  pump 
and  reservoir  for  the  sum)ly  of  certain  property: 
compare  Pcpplewell  v.  HodMnson,  L.  R.  4  Ex. 
248;  and  Cooke  v.  Chilcot,  3  Ch.  D.  694.  In 
the  case  of  a  purely  restrictive  covenant,  equit- 
able relief  can  be  readily  given;  but  where 
the  covenant  is  to  execute  works  requiring  a 
supervision  which  the  Court  cannot  undertake  to 
provide,  there  is  some  diflSculty  in  applying  the 
remedy.  In  some  cases,  as  in  Cooke  v.  Chtlcot,  3 
Ch.  D.  694,  the  Court  has  given  rehef  by  granting 
an  injunction  against  leaving  the  work  undone.  But 
see  this  case  considered,  infra,  p.  294. 

The  older  decisions  on  this  subject  may  be  very  Brewuer  v. 
briefly  referred  to.  In  Brewster  v.  Kitchell,  Kitchlin  ^^^^^^ 
or  Kid^ll  (Salk.  198,  615;  Holt,  175,  609;  Ld. 
Raym.  317;  5  Mod.  368;  12  Mod.  166),  the 
owner  of  a  farm  granted  a  rent-charge  in  fee, 
and,  by  a  subsequent  deed,  covenanted  with  the 
grantee  and  her  heirs  that  it  should  be  paid  free 
from   taxes.     HoUj    C.J.,   delivered  the  judgment 
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wiwtt       Qf  the   Court,   and   added  the  following   remarks 
nmwith     (12  Mod  170),  "This  covenant  does  not  run  witli 
.  ^^^'       the  land  (Hard.  87).     I  make  no  doubt  but  that  the 
ohiigaium  of  assignee  of  the  rent  shall  have  covenant  against  the 
torewMU.     gygj^^j-^  because  it  is  a  covenant  annexed  to  the 
thing  granted^  but  that  the  covenant  should  run 
with  the  rent  against  the  assignee  of  the  land,  I  see 
no  reason.     If  this  rent  was  granted  to  be  so  paid, 
it  would  be  another  matter,  but  here  is  only  a  cove- 
nant, and  no   words   amounting  to   a  grant;   and 
therefore  there  can  be  no  relief  in  this  case  against 
the  terre  tenant  but  only  in  equity."     But  the  other 
three    judges   thought  that    this  covenant    might 
ch«^e  the  land,  being  in  the  nature  of  a  grant,  or, 
at  least,  a  declaration  going  along  with  the  grant, 
showing  in  what  manner  the  thing  granted  should 
be  taken.     See,  however,  the  remarks  of   Wtlmot, 
C.J.,  in  Bally  v.  Wells,  Wilm.  349. 

Cook  V.  ^  The  case  in  Hard.  87,  1  Eq.  Ca.  Ab.  26,  Cock  v. 

Arundel^  cited  by  jHbft,  C.  J. ,  is  not  in  point.  There  the 
owner  of  land,  subject  to  a  fee-farm  rent,  had  granted 
part  of  the  land  to  one  under  whom  the  plaintiff 
claimed,  and  covenanted  that  those  lands  should  be 
discharged  of  the  rent ;  upon  which  covenant  it  was 
held,  in  equity,  that  the  plaintiff  could  not  have 
relief  against  a  subsequent  purchaser  of  other  part 
of  the  lands.  It  was  no  more  than  an  ordinary  and 
personal  covenant.  Even  if  the  defendant  had  notice 
of  the  plaintiff's  purchase  and  of  the  covenants  with 
him,  it  is  (notwithstanding  Backhouse  v.  Middldxni, 
1  Ch.  Ca.  173;  S.  C,  sub  nom,  Combmy  v.  Mtd- 
dleton,  1  Ch.  Ca.  208,  see  at  p.  212),  at  least,  doubtful 
whether  he  could  have  been  held  bound  to  exonerate 
the  plaintiff :  see  Austerherry  v.  Corporation  of  Old-- 
hamy  29  Ch.  D.  750,  and  other  cases  cited,  infra^ 
p.  266. 

^!?/5?/'  ^^  Holmes  v.  Buckley,  Pre.  Ch.  39 ;  1  Eq.  Ca.  Ab. 

27,  one  and  his  wife,  being  seised  in  right  of  the 
wife  of  land,  granted  a  watercourse  through  the 
land  to  the  grantee,  and  covenanted  for  them,  their 
heirs  and  assigns,  to  cleanse  the  same.  The  water- 
course, by  mesne  assignments,  came  to  the  plaintiff 
and  the  land  to  the  defendant,  who  built  on  and 
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maeh  heightened  the  ground  on  the  watercourse, 
making  it  more  chargeable  and  inconvenient  to 
repair;  and,  as  it  was  alleged  and  in  part  proved, 
the  building  had  much  obstructed  the  watercourse. 
So,  the  bill  was  for  estabUshing  the  enjoyment  of 
the  watercourse,  and  that  the  defendant  and  all 
claiming  under  him  might,  from  time  to  time,  cleanse 
the  same.  It  was  objected,  that  the  covenant  being 
personal  was  not  strengthened  by  a  recovery  which 
had  been  had  for  that  purpose.  But  the  Court  was 
of  opinion  that  this  was  a  covenant  which  ran  with 
the  land,  and  was  made  good  by  the  recovery,  and 
that  though  the  plaintiff,  and  those  under  whom  he 
claimed,  had  for  forty  years  cleansed  the  same  at 
their  own  charge,  yet,  since  the  right  was  plain  upon 
the  deed,  and  the  cleansing  made  chargeable  by  the 
building,  it  was  reasonable  that  the  defendant  should 
do  it,  and  decreed  accordingly.  The  decision  here 
was  only  that  the  contract  was  binding  in  equity  on 
parties  with  notice,  although  the  dictum  certainly 
^oes  the  full  length  of  asserting  that  the  burden  of 
the  covenant  ran  with  the  land,  and  the  benefit  of 
it  with  the  easement.  Whether  it  would  now  be 
held  that  the  assignee  of  the  covenantee  was  bound 
by  it,  even  though  he  took  with  notice,  is  perhaps 
doubtful :  see  Atisterherry  v.  Coi^poration  of  Oldham^ 
29  Ch.  D.  750,  and  the  remarks  ttiere  made  upon  the 
case  under  consideration.  It  is  also  to  be  observed 
that  it  does  not  appear  to  have  been  noticed  that 
the  married  woman  under  whom  the  lands  were 
.claimed  could  not  covenant  either  by  the  deed  or  by 
the  recovery.  See  also  Mayor  of  Carlisle  v.  BlamtrPy 
8  East,  486. 

In  Roach  v.  Wadhaniy  6  East,  289,  real  estate  HoaxJiy, 
was  conveyed  to  C,  to  such  uses  as  Watts  should  '  """" 
appoint,  and  in  default  of  appointment,  to  him  in  fee, 
yielding  and  paying,  and  Watts  and  C.  granted  to 
the  vendors  a  yearly  fee  farm  rent :  Watts  and  C.  also 
<50venanted  to  pay  the  rent.  Watts  and  C.  subse- 
quently joined  in  a  conveyance  by  which  Watts 
exercised  his  power  of  appointment  in  favour  of  a 
purchaser;  and  the  original  vendors  sued  the  ap- 
pointee on  the  covenant.     It  was  decided  that  the 
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conveyance  by  Watts  and  C.  operated  as  an  appoint- 
ment overreaching  the  estate  of  Watts,  and  not  as 
a  conveyance  of  that  estate ;  so  that  Watts  wsus  a 
stranger  to  the  estate  taken  by  the  appointee^  and 
consequently  his  covenants  did  not  run  with  the 
estate  so  as  to  bind  the  appointee.  The  counsel  for 
the  appointee  (who  afterwards  became  Lord  2fenfer- 
deri)  confined  himself,  as  did  the  Court,  to  the  one 
question  whether  the  appointee  took  by  appoint- 
ment, it  being  taken  for  granted  that  if  he  took  the 
estate  of  Watts,  he  was  bound  by  the  covenants  of 
the  latter.  The  case,  in  fact,  appears  to  have  been 
decided  upon  the  assumption  that  this  point  was  too 
clear  for  discussion ;  and  it  is  as  strong  an  authority 
as  anything  short  of  an  actual  decision  can  be  against 
the  dictum  of  HoUy  J.,  in  Brewster  v.  KidgiU,  ante, 
p.  261. 

In  Barclay  v.  Rainej  1  S.  &  S.  449,  the  question 
was  discussed  with  regard  to  a  covenant  by  the 
owner  of  land  to  produce  the  title-deeds  relating  to 
that  land,  and  also  to  other  land  belonging  to  the 
covenantor ;  and  it  appears  (see  posty  p.  269)  that 
Sir  /.  Leach,  V.-C,  was  of  opinion  that  the  cove- 
nant would  run  with  the  land.  Whether  the  learned 
Vice-Chancellor  meant  that  the  burden  would  run,  or 
the  benefit,  or  both,  does  not  appear.  But,  as- 
suming  that  he  meant  that  the  burden  of  the  cove- 
nant would  run,  there  appears  to  be  an  obvious 
distinction  between  the  covenants  for  title  and  for 
production  of  deeds  and  other  covenants,  such  as 
those  under  consideration.  The  pomt  is,  perhaps^ 
not  now  of  importance  :  see  anfe,  p.  260,  n. 

The  dictum  of  Parke j  B.,  in  Randall  v.  Righy^  4 
M.  &  W.  130,  does  not  appear  to  affect  the  question 
under  discussion,  as  the  defendant  in  that  case  was 
the  covenantor  himself,  who  also  appears  not  to  have 
been  the  terre  tenant.  But  in  the  case  of  the  Duke 
of  Bedford  v.  Trustees  of  the  British  Mtiseumy  2 
My.  &  K.  552,  though  the  point  did  not  arise,  Sir 
J.  Leach y  V.-C,  seems  to  have  thought  that  a  re- 
strictive covenant  would  run  with  the  land  :  for  he 
said  that  if  the  deed  then  under  consideration  af- 
forded evidence  of  an  intention  that  the  land  should 
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be  subject  to  the  restriction  for  ever,  there  was  a     qT^^^ 
clear  remedy  at  law  against  the  act  which  was  being     nn  with 
sought  to  be   restrained,  and  a .  clear  remedy  in        ^'*^^- 
equity  to  restrain  the  commission  of  the  act.  obligation  of 

In  Keppel  v.  Baileij,  2  My.  &  K.  517  ;  Coop.  Ca.  ^^^>!^'^- 
t  Brouffham,  298,  there  was  a  covenant  by  the  lessees  ^^^pp^^  y- 
of  certL  ironworks  to  use  a  particular  iilroad.  ai»d  ^"^-  „ 
to  pay  a  specified  toll.  An  ex  parte  injunction,  ob-  burdens  not 
tained  to  restrain  the  assignees  of  the  covenantor  *^  ^  imposed.. 
from  using  another  railroad,  was  dissolved  by  Lord 
Brougham^  C,  after  full  argument.  His  lordship 
pointed  out  that  there  was  no  privity  of  estate 
between  the  lessees  of  the  ironworks  and  the  owners 
of  the  road  ;  that  the  law  will  not  permit  any  novel  or 
unreasonable  burdens  to  be  imposed  upon  land  ;  that 
there  is  an  essential  difference  between  covenants  in 
leases  and  those  made  between  parties  not  standing 
to  one  another  in  the  relation  of  lessor  and  lessee ;  and 
held  that  where  there  is  no  privity  of  estate,  the  cove- 
nant is  purely  collateral,  and  binds  not  the  assignee. 
He  further  expressed  an  opinion  that  privity  of 
estate  other  than  the  relationship  between  landlord 
and  tenant,  would  not  be  sufficient :  see  2  My.  k  K. 
pp.  534,  538.  This  case  of  Keppel  v.  Bailey^  2  My. 
&  K.  517,  must  now  be  taken  to  be  overruled  so  far 
as  concerns  any  expressions  occurring  in  the  judg- 
ment which  may  seem  to  militate  against  the  de- 
cision in  Tulk  V.  Mozhayj  2  Phil.  774  ;  but  in  other 
respects  it  remains  an  unshaken  authority,  and 
establishes  that  where  no  privity  of  estate  exists, 
there  the  burden  of  covenants  cannot  run  with  the 
land. 

It  wiU  be  seen  from  the  foregoing  examination  of 
the  earher  cases,  that  the  question  under  considera- 
tion was  till  recently  one  upon  which  it  was  difiicult 
to  reconcile  judicial  opinions  or  to  advise  with  any 
confidence.  But  in  the  case  of  Austerberry  v.  Cor-  ^wrfg>;^yry  y- 
poration  of  Oldham,  29  Ch.  D.  750,  this  question  om^^''^ 
was  raised  and  fully  considered.  In  this  case  it  was 
necessary  for  the  plaintiff  to  show,  not  only  that  he, 
as  the  assignee  of  the  original  covenantee,  was  en- 
titled to  the  benefit  of  a  covenant  to  repair  a  road 
on  which  he  was  a  frontager,  but  also  that  the  de- 
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fendants,  as  assignees  of  the  original  covenantors, 
were  subject  to  the  burden  of  it.  It  was  argued^  as 
to  this  latter  point,  that  the  burden  of  the  covenant 
Obligation  of  ran  with  the  land,  and  reference  was  made  to 
CoT^jus.  jj^i,^^  y  Buckley,  1  Eq.  Ca.  Abr.  27  (see  ante, 
p.  263);  Morland  v.  Cook,  L.  R  6  Eq.  252 
(see  ante,  p.  260) ;  Westeiti  v.  MacderTnott,  L.  R. 
1  Eq.  499 ;  2  Ch.  72 ;  Cooke  v.  Chtlcott,  3  Ch.  D. 
694  ;  and  to  Milnes  v.  Branch,  5  M.  &  S.  411  (see 
post,  p.  274).  In  delivering  his  judgment  upon  this 
point,  Lindley,  L.J.,  said  :  "  Does  the  burden  of 
this  covenant  run  with  the  land  so  as  to  bind  the 
defendants  ?  The  defendants  have  acquired  the 
road  under  the  trustees,  and  they  are  bound  by  such 
covenant  as  runs  with  the  land.  Now  we  come  to 
face  the  difficulty ;  Does  a  covenant  to  repair  all  this 
road  run  with  the  land — ^that  is,  does  the  burden  of 
it  descend  upon  those  to  whom  the  road  may  be  as- 
signed in  future  ?  "We  are  not  dealing  here  with  a 
case  of  landlord  and  tenant.  The  authorities  which 
refer  to  that  class  of  cases  have  little,  if  any,  bearang 
upon  the  case  which  we  have  to  consider,  and  I  am 
not  prepared  to  say  that  any  covenant  which  im- 
poses a  burden  upon  land  does  run  with  the  land, 
unless  the  covenant  does,  upon  the  true  construction 
of  the  deed  containing  the  covenant,  amount  either 
to  a  grant  of  an  easement,  or  a  rent-charge,  or  some 
estate  or  interest  in  the  land.  A  mere  covenant  to 
repair,  or  to  do  something  of  that  kind,  does  not 
seem  to  me,  I  confess,  to  run  with  the  land  in 
such  a  way  as  to  bind  them  who  acquire  it."  His 
Lordship  then  discussed  the  cases  referred  to  by 
counsel,  and  pointed  out  that  they  might  be  ex- 
plained as  falling  within  the  exception,  as  being  in 
effect  covenants  amounting  to  grants  (cf.  Mayor  of 
Carlisle  v.  Blamire,  8  East,  486) ;  and  then  pro- 
ceeded :  ''  I  am  not  aware  of  any  other  case  which 
either  shows,  or  appears  to  show,  that  a  burden  such 
as  this  can  be  annexed  to  land  by  a  mere  covenant, 
such  as  we  have  got  here ;  and  in  the  absence  of 
authority,  it  appears  to  me  that  we  shall  be  perfectly 
warranted  in  saymg  that  the  burden  of  this  cove- 
nant does  not  run  with  the  land.     After  all  it  is  a 
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mere  personal  covenant.  If  the  parties  had  intended  earwMito 
to  charge  this  land  for  ever,  into  whosesoever  hands  nm  with 
it  came,  with  the  burden  of  repairing  the  roads,  ^^ 
there  are  ways  and  means  known  to  conveyancers  obligation  of 
bv  which  it  could  be  done  with  comparative  eaae  ;  "^Tl^ 
all  that  would  have  been  necessary  would  have  been 
to  create  a  rent-charge  and  charge  it  on  the  tolls, 
and  the  thing  would  have  been  done.  They  have 
not  done  anything  of  the  sort,  and,  therefore,  it 
seems  to  me  to  show  that  they  did  not  intend  to 
have  a  covenant  which  should  run  with  the  land." 
See  also  the  judgment  of  Fry,  L.J.,  29  Ch.  D.  at 
p.  785.  It  was  also  pointed  out  by  Lindlej/j  1j.J., 
that  the  Court  of  Appeal  in  Western  v.  Macdermott, 
L.  R.  2  Ch.  72,  had  not  sanctioned  the  notion 
that  even  a  purely  restrictive  covenant  would  run 
with  the  land;  and  it  seems  to  follow  that  there 
cannot  be  a  covenant  of  any  kind  (except,  possibly, 
covenants  for  title,  and  probably  the  obUgation  of  an 
acknowledgment  of  the  right  to  produce  deeds,  and 
of  an  undertaking  for  safe  custody  thereof),  which, 
as  between  vendor  and  purchaser,  will  run  with  the 
land  so  as  to  impose  upon  the  assignee  of  the  cove- 
nantor the  liability  to  perform  it ;  for  the  liability 
of  the  grantor  unaer  a  W  is  e^sentiaUy  different 
from  that  of  a  covenantor  under  a  covenant.  As 
regards  a  purely  restrictive  covenant,  the  doctriaie  of 
TtUk  V.  Moxhay,  2  Phil.  774,  binds  an  assignee  with 
notice  to  give  it  effect  {infra,  p.  290) ;  but,  as  will 
be  seen  (ir^ra,  p.  296),  this  doctrine  does  not  apply 
to  any  covenants  except  those  which  are  restrictive 
in  the  strict  sense  of  the  term. 

It  is  also  to  be  observed  that  the  decision  in 
Austerherry  v.  Corporation  of  Oldhanty  29  Ch.  D.  750, 
is  based  not  upon  the  presence  or  absence  of  the 
word  "  assigns,"  for  the  covenant  to  repair  was  for 
the  trustees,  '^  their  heirs  and  assigns,"  see  S.  (7.,  at 

?age  754 ;  but  rather  upon  the  nature  of  the  covenant, 
t  would  appear  that  the  considerations  noticed  an^e, 
p.  259,  as  to  the  distinction  between  covenants  in  a 
fea^e  and  covenants  in  a  conveyance  of  the  grantor's 
whole  estate,  tend  to  the  same  conclusion  as  that 
arrived  at  by  the  Court  of  Appeal ;  and  it  may 
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^^^^^f  tion  imposed  by  it.     See  also  London  and  South- 
Western  Bail.  Co.  V.  Gomm,  20  Ch.  D.  562. 

When  the  Benefit  of  Covenants  will  run  with  the 
LandJi — Questions  sometimes  arise  upon  the  point 
which  is  the  converse  of  that  just  considered, 
i.e.,  whether  the  assignee  of  land  can  enforce  the 
performance  of  covenants  entered  into  with  his 
assignor.  The  most  usual  cases  of  this  nature  are 
those  relating  to  covenants  for  title. 

The  better  opinion  seems  to  be^  that  the  benefit  of 
all  covenants  relating  to  the  land,  and  entered  into 
with  the  owner  of  any  estate  in  the  land,  whether 
upon  the  conveyance  to  him  and  by  the  party  con- 
veying, or  by  a  mere  stranger,  and  after  the  estate 
has  become  vested  in  the  covenantee,  will  run  with 
that  estate.  Where  the  covenant  is  entered  into  by 
the  grantor  with  the  grantee  at  the  date  of  the 
grant,  this  is  not  disputed.  Thus,  in  Middlemore 
V.  Goodale  (Via.  Ab.  Covenant  (K.)  6 ;  Cfro.  Car. 
503;  1  Rol.  Abr.  521,  K.,  pi.  6;  Sir  W.  Jones, 
406)  it  was  held  that  the  assignee  might  sue  for 
breach  of  a  covenant  for  further  assurance.  And 
the  benefit  of  the  covenant  will  run  with  the  land, 
though  it  relates  only  to  a  term  of  years :  Noke  v. 
Awder,  Cro,  Eliz.  373,  486.  These  authorities  were 
followed  in  CarnpbeU  v.  Lewis,  3  B.  &  Al.  395  (in 
error,  affirming  Lewis  v.  Campbell,  3  Moo.  35),  which 
was  an  action  by  a  second  assignee  of  part  of  the 
premises  comprised  in  a  lease,  against  the  lessee  for 
breach  of  his  covenant  for  quiet  enjoyment,  the 
landlord  having  entered  upon  a  forfeiture  incurred 
by  the  defendant.  See  also  Kingdon  v.  Nottle,  4 
M.  &  S.  53  ;  King  v.  Jones,  5  Taunt.  418  ;  4  Mau.  & 
S.  188 ;  Orme  v.  Bronghton,  4  M.  &  Sc.  417 ;  and 
see  Shep.  Touchst.  171 ;  Sharp  v.  Waterhouse,  7 
E.  &  B.  816. 

"  Expressions  found  in  some  books  would  lead  to 
the  opinion,  that,  in  considering  this  class  of  cove- 
nants with  reference  to  the  benefit  of  them,  there  i^ 
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a  distinction  between  those  cases  where  the  cove-  c^^*"^ 
nantor  is  a  party  by  whom  the  estate  is,  or  has  been,  mn  with 
conveyed,  and  those  in  which  he  is  a  stranger  to  the  ^"^^ 
estate.  We  think  the  authority  of  Lord  Coke,  on  Benefit  of 
this  point  (which  is  express,  Co.  Litt.  384,  b.),  suffi-  ^^^«^- 
<rient  to  warrant  us  in  disregarding  this  distinction."  land  by  a 
Third  Real  Prop.  Rep.,  p.  52.  See  Sugd.  Vend.  585  JS^TtL'^^^ 
contrd.  ti»«  land. 

Sir  J.  Ledchj  M.  R.,  seems  to  have  thought 
(though  whether  he  was  referring  to  the  benefit  or 
to  the  burden  of  the  covenant,  or  to  both,  is  not 
quite  clear)  that  a  covenant  to  produce  title-deeds^ 
entered  into  by  a  stranger,  would  run  with  the 
land :  Barclay  v.  Raine,  1  S.  &  S.  449  (see 
antey  p.  264)  ;  or,  at  least,  that  such  would  be  the 
^flfect  if  the  covenant  were  by  a  purchaser  with  his 
vendor,  who  had  parted  with  the  deeds,  but  retained 
part  of  the  estate.  It  is  clear  that,  in  regard  to  the 
land  not  sold,  to  which  alone  the  covenant  in  ques- 
tion relates,  the  parties  are  strangers  to  each  other. 
The  doctrine  then,  of  the  learned  judge  would  seem 
to  involve  the  conclusion,  that  a  covenant  entered 
into  by  a  stranger  with  the  owner  respecting  the 
land  runs  with  it.  If  such  a  general  proposition  can 
be  maintained,  it  would  show  that  it  is  unnecessary 
that  privity  of  estate  should  subsist  between  the 
covenanting  parties.  It  has  been  deemed  essential 
by  some  authors  that  the  covenantor  and  covenantee 
should  stand  in  the  relation  of  grantor  and  grantee 
of  the  lands  to  which  the  covenants  relate ;  but  what 
privity  of  estate,  it  may  be  asked,  subsists  between 
the  parties  in  such  a  case  ?  As  appUed  to  the  re- 
lation of  reversioner  and  lessee,  the  term  has  a  clear 
and  intelligible  meaning,  but  has  no  very  obvious 
application  to  the  case  of  a  grantor  who  parts  with 
his  whole  estate,  and  who  ceases  to  have  an  interest; 
in,  and  is,  therefore,  a  stranger  to,  the  land  at  the 
instant  that  it  vests  in  the  grantee.  In  support  of 
the  hypothesis  in  question,  much  stress  was  laid  on 
what  ^11  from  Lord  Kenyon^  in  Stokes  v.  Russelly  3 
T.  R.  402,  where  his  lordship  says  :  "  It  is  not  suffi- 
cient that  a  covenant  is  concerning  the  land,  but,  in 
order  to  make  it  run  with  the  land,  there  must  be 
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privity  of  estate  between  the  covenanting  parties." 
But  it  is  to  be  observed,  that  the  question  before 
the  Court  in  this  case,  was  not  whether  a  covenant 
entered  into  by  a  stranger  with  a  person  having  an 
estate  in  the  land,  could  run  with  it,  but  whether  a 
covenant  by  a  lessee  with  a  stranger  to  the  rever- 
sion was  annexed  to  that  reversion.  In  that  case  a 
mortgagor  and  a  mortgagee  had  joined  in  granting 
a  lease,  and  the  lessee's  covenants  being  made  wi^ 
the  mortgagor,  and  not  with  the  mortgagee,  the 
covenants  were  held  to  be,  as  they  obviously  were, 
covenants  in  gross. 

The  case,  therefore  (and  the  dictum  must  be 
taken  secundum  suhjectam  matertam),  left  wholly  un- 
touched the  doctrine  respecting  the  annexation  to 
the  land  of  covenants  entered  into  by  a  stranger 
with  the  owner  of  the  land.  One  of  the  cases  put 
by  Lord  Coke  as  an  instance  of  a  covenant  running 
with  the  land,  is  certainly  of  this  description: — 
"  A.,  seised  of  the  manor  of  D.,  whereof  a  chappell 
was  parcell,  a  prior,  with  the  assent  of  his  convent, 
coveuanteth  by  deed  indented  with  A.  and  his 
heires  to  celebrate  divine  service  in  his  said  chappell 
weekely,  for  the  lord  of  the  said  manner,  and  his 
servants,  &c.  In  this  case  the  assignees  shall  have 
an  action  of  covenant,  albeit  they  were  not  named, 
for  that  the  remedie  by  covenant  doth  runne  with 
the  land,  to  give  dammages  to  the  partie  grieved, 
and  was  in  a  manner  appurtenant  to  the  manner  (k). 
But  if  the  covenant  had  been  with  a  stranger  to 
celebrate  service  in  the  chappell  of  A.  and  his 
heires,  there  the  assignee  shall  not  have  an  action 
of  covenant ;  for  the  covenant  cannot  be  annexed  to 
the  manner,  because  the  covenantee  was  not  seised 
of  the  mannor."     Co.  Litt.  384,  b. 

In  this  case,  it  is  clear,  there  was  no  privity  of 
estate  (using  that  term  in  the  sense  which,  in  the 
cases  under  consideration,  has  been  given  to  it) 
between  the  prior  and  the  lord  of  the  manor ;  and 


(k)  2  H.  4,  6,  Hen.  ffom^s  Case,  6  H.  4,  1 ;  Spencer's  Case,  5 
Rep.  17,  18 ;  6  Vin.  392 :  see  Bro.  Ab.  Cav.  pi.  15 ;  2  Bon.  &  P. 
568,  n.;  Sugd.  Vend.  586 ;  Anon.,  Moore,  179,  pi.  318. 
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the  reason  assigned  by  the  very  learned  commentator 
for  the  distinction  between  the  two  cases  which  he 
puts  in  opposition,  shows  that  he  considered  it  suffi- 
cient that  the  covenant  was  with  the  owner  of  the 
land  respecting  the  land.  The  whole  difference  is 
made  to  consist  in  the  covenantee  being,  or  not 
being,  seised  of  the  manor,  without  regard  to  the 
relative  character  of  the  covenantor.  We  have, 
therefore,  the  high  authority  of  Lord  Cohe^  un- 
contradicted by  decision,  in  favour  of  the  doctrine  in 
question ;  and  it  may  be  taken  to  be  without  doubt 
that  the  Courts  would  now  hold  that  the  benefit  of 
covenants  for  title,  to  produce  title-deeds,  and  all 
other  covenants  capable  in  their  nature  of  running 
with  the  land,  if  made  with  any  person  having  an 
estate  in  the  land,  would  be  annexed  to  that  estate 
in  the  hands  of  an  alienee. 

In  this  connection,  the  Cdse  of  the  Coparceners 
may  be  referred  to,  in  which  it  was  adjudged  that 
where  two  coparceners  made  partition  of  land,  and 
the  one  made  a  covenant  with  the  other  to  acquit 
her  and  her  heirs  of  a  suit  that  issued  out  of  the 
land ;  the  covenantee  aliened ;  in  that  case  the  as- 
signee shall  have  an  action  of  covenant,  and  yet  he 
was  a  stranger  to  the  covenant,  because  the  acquittal 
did  run  with  the  land  (42  E.  3,  b.)  Co.  Litt.  384,  b. 
As  coparceners  have  not  any  unity  of  seisin,  this 
case  seems  to  be  an  authority  in  fisivour  of  the  pro- 
position here  contended  for  U). 

In  Rayramd  v.  Fitch,  2  Cr.  M.  &  R.  508 ;  S.  C, 
5  Tyrwh.  985,  Lord  Abinger,  C.  B.,  in  delivering 
the  judgment  of  the  Court,  upon  a  case  in  which  it 
was  held  that  the  executor  of  a  lessor,  who  was 
owner  in  fee,  might  sue  the  lessee  for  breach  of  a 
covenant  not  to  fell  timber  trees,  which  were  ex- 
cepted out  of  the  demise,  said  that  there  was  no 
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(i)  In  Mayor  v.  Steward,  4  Burr.  2446,  in  deciding  that  the 
ooyenant  by  an  assignee  of  a  lease  to  indemnify  his  assignor  (who, 
being  joint  tenant  with  him,  had  released  his  interest),  was  not 
discharged  by  the  bankruptcy  of  the  latter,  the  Ck>urt  said,  that 
this  was  the  l)ankrupt's  own  express  collateral  covenant,  not  a 
corenant  that  runs  with  the  land  But  the  dictum  was  entirely 
eztrajudiciaL 
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doubt  but  that  the  covenant  in  question  was  purely 
collateral,  and  did  not  run  with  the  land ;  for  the 
trees  being  excepted  from  the  demise,  the  covenant 
not  to  fell  them  was  the  same  as  if  there  had  been 
a  covenant  not  to  cut  down  trees  in  an  adjoining 
estate  of  the  lessor;  and  he  added  that  for  the 
breach  of  such  a  covenant,  after  the  death  of  the 
covenantee,  the  heir  or  devisee  of  the  land  on  which 
the  trees  grew  could  not  sue.  The  remarks  of  the 
Chief  Baron  were  directed  to  a  question  which  was 
not  necessary  for  the  decision  of  the  case,  inasmuch 
as  the  Court  appear  to  have  found  that  the  loss  of 
shade,  and  so  forth,  was  a  sufficient  ground  on  which 
to  base  an  action  by  the  executor.  Nor  do  the  re- 
marks in  question  appear  to  be  well  founded.  If 
the  reason  of  the  Chief  Baron's  opinion  was  that 
the  covenant  by  the  lessee  was  that  of  a  stranger 
(and  the  learned  judge  obviously  had  the  fact  that 
the  lessee  was  a  stranger  to  the  trees  in  his  mind), 
then  his  opinion  is  contrary  to  the  current  of  au- 
thority. It  seems  impossible  to  conceive  that  he 
could  have  considered  that  the  covenant  did  not 
sufficiently  touch  or  concern  the  thing  in  question, 
for  it  went  to  the  full  length  of  the  total  destruction 
of  the  thing  to  which  it  was  presumably  annexed, 
t.e.,  the  timber.  It  may,  therefore,  be  doubted 
whether  the  dictum  is  right.  It  is  irreconcilable 
with  the  case  of  Vyvyan  v.  Arthur^  1  B.  &  C.  410, 
where  a  lessor  in  a  lease  of  lands  reserved  suit  to 
his  miU,  and  then  devised  the  reversion,  and  it  was 
held  that  the  devisor  was  entitled  to  sue  upon  the 
reservation :  see  also  Lawrence  PakenharvUs  Cdse, 
42  E.  3  ;  Co.  Litt.  384,  b.;  and  Goodman  v.  BoycoU, 
2  B.  &  S.  1. 

The  cases  quoted  supply  instances  of  covenants 
the  benefit  of  which  will  run  with  land :  and  it 
appears  that  in  each  case  it  must  be  decided 
whether  the  nature  of  the  particular  covenant  is 
such  that  it  touches  or  concerns  the  land  so  as  to 
run  with  it  in  this  sense.  In  the  case  of  Western  v. 
MacdermoU,  L.  R  1  Eq.  499;  2  Ch,  72,  the  question 
was  raised  whether  a  merely  restrictive  covenant 
would  run  with  land,  so  as  to  give  the  terre  tenant 
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the  benefit  of  it.  Lord  Romilly,  M.R,  held  that 
both  the  benefit  and  the  burden  of  the  covenant  ran 
with  the  land ;  but  Lord  Chelmsford^  L.C.,  said  he 
was  relieved  from  deciding  this  point,  for  it  was 
admitted  that  the  defendant  bought  with  notice  of 
the  covenant,  and  he  was  held  bound  by  it  on  the 
equitable  ground  of  notice :  cf  per  Cotton^  L. J.,  in 
Austerberry  V.  Corporation  of  Oldham,  29  Ch.  D.  777. 
In  Cooke  v.  Chtlcotty  3  Ch.  L>.  694,  it  was  held  that  a 
covenant  by  a  purchaser  of  land  to  erect  a  pump  and 
pump  water  on  to  the  adjoining  land  retained  by 
the  vendor  ran  with  the  land.  The  case  is  now 
overruled  so  far  as  regards  the  burden  of  the  cove- 
nant ;  but  it  would  seem  that  as  respects  the  benefit 
of  the  covenant,  it  was  rightly  decided  (see  per 
Cotton,  L.  J.,  in  Atisterberrt/  v.  Corporation  of  Oldham, 
29  Ch.  D.  at  p.  778) :  that  is  to  say,  that  the  plain- 
aS,  the  assignee  of  the  covenantee,  was  entitled  to 
enforce  the  covenant,  but  that  he  could  not  enforce 
it  against  the  assignee  of  the  covenantor,  inasmuch 
as  tiie  burden  of  the  covenant  did  not  run  with  the 
land. 

The  circumstances  under  which  the  benefit  of  a 
covenant  can  run  with  land  were  discussed  in  the 
case  of  Atisterberry  v.  Corporation  of  Oldham^  29 
Ch.  D.  750.  In  that  case  it  was  said  by  Cotton, 
L.J.,  that  "in  order  that  the  benefit  may  run  with 
the  land,  the  covenant  must  be  one  which  relates  to 
or  touches  and  concerns  the  land  of  the  covenantee." 
In  that  case  the  land,  as  to  which  the  question  arose 
whether  the  benefit  of  the  covenant  ran  was  land 
abutting  upon  a  road.  One  of  the  covenants  was 
that  the  whole  of  the  road  should  be  kept  as  a  road 
for  the  use  of  the  public,  subject  to  tolls.  Notwith- 
standing a  reservation  to  the  predecessor  of  the 
plaintiff  of  a  right  of  way  over  the  road  for  agri- 
cultural purposes,  free  of  tolls,  it  was  held  that 
although  the  covenantee  thought  that  the  user  of 
the  road  by  himself  and  the  owners  of  adjoining 
lands  as  members  of  the  public,  would  be  of  benefit 
to  them,  the  covenant  was  not  one  which  was  made 
in  such  a  way  as  to  relate  to  or  touch  and  concern 
the  land  of  the  covenantee.   With  regard  to  another 
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of  the  covenants,  that  to  repair,  Lindlet/f  L.J., 
pointed  out  that  the  covenant  was  to  repair  the 
whole  road,  and  that  no  distinction  was  made  be- 
tween the  part  of  the  road  abutting  upon  the  plain- 
tiff's land;  that  there  was  no  special  reference  to 
the  plaintiff's  land,  or  any  covenant  to  do  anything 
upon  it.  It  wa^  therefori  decided  that  the  pCdl 
could  not  claim  that  this  covenant  ran  with  the  land 
so  as  to  entitle  him  to  the  benefit  of  it ;  though  it 
was  said  that  had  the  covenant  been  worded  so  as  to 
show  that  there  had  been  an  intention  tp  grant  him 
some  particular  benefit  in  respect  of  that  particular 
part  of  his  land,  it  might  possibly  have  been  held 
that  the  benefit  of  the  covenant  did  run  with  this 
land.  Fry,  L.J.,  expressed  no  opinion  upon  this 
point.  He  appears  to  have  thought  it  doubtful,  and 
preferred  to  rest  his  decision  upon  the  other  ground 
(viz.,  that  the  burden  did  not  run),  which  he  thought 
clear. 

Another  question  which  has  been  a  subject  of 
controversy  is,  whether  the  benefit  of  covenants  wiU 
run  with  an  incorporeal  hereditament.  In  BcUltf  v. 
Wells,  Wils.  346,  it  was  decided  that  the  obligation 
of  a  covenant  by  a  lessee  of  tithes  would  bind  an 
assignee,  and  the  Court  decided  the  case  on  the 
ground  that,  having  once  got  rid  of  the  idea  of 
matter,  there  wm  no  difference,  for  this  purpose,  be- 
tween  a  corporeal  and  an  incorporeal  hereditament 
So,  in  Brewster  v.  KidgiU,  Holt.  175  ;  12  Mod.  166, 
the  action  was  brought  by  the  heir  of  a  grantee  of  a 
rent-charge,  and  HoU,  J.,  said,  ''  I  make  no  doubt 
but  that  the  assignee  of  the  rent  shall  have  covenant 
against  the  grantor,  because  it  is  a  covenant  annexed 
to  the  thing  granted."  The  case  of  Milnes  v.  Branch, 
5  M.  &  S.  411,  has  been  generally  regarded  as  an 
authority  against  the  position;  but  the  case  does 
not  go  quite  so  far.  In  that  case  land  had  been 
conveyed  by  Bamsley  and  Robinson,  to  the  use, 
that  they  might  have  a  rent  out  of  the  land,  and 
subject  thereto  to  the  use  of  Branch,  the  purchaser ; 
and  the  purchaser  covenanted  with  Bamsley  and 
Bobinson,  and  the  heirs  of  Barnsley,  that  he  would 
pay  the  rent,  and,  within  a  year,  build  certain 


PUHGHASE  DEEDS. 


275 


houses.  Bamsley,  within  the  year,  demised  the  rent 
for  a  thousand  years  to  the  plaintiffs,  who  brought 
the  present  action  against  Branch  for  breaches  of 
the  covenants  to  pay  the  rent  and  to  build.  A 
demurrer  was  allowed.  The  above  dictum  of  Lord 
Holt  was  cited.  Lord  Ellenhorough,  C.J.,  said, 
''I  am  inclined  to  think  that  the  language  of 
Lord  Holt  as  to  the  right  of  the  assignee  of  the 
rent  to  have  covenant  was  extrajudicial ;  and, 
putting  aside  that  dictum,  I  do  not  find  any 
authority  to  warrant  the  position  that  this  cove- 
nant runs  with  the  rent.  I  do  not  see  how  the 
analog,  aa  it  regards  covenants  which  run  with  the 
land,  IS  to  be  applied,  unless  it  be  shown  that  this  is 
land ;  it  might  a^  well  be  appUed  to  any  covenant 
respecting  a  matter  merely  personal."  Bayley,  J., 
said,  ^'I  am  entirely  of  the  same  opinion.  The 
argument  of  the  plaintiff  loses  sight  of  the  convey- 
ance by  which  this  rent  is  created.  It  is  incorrect 
to  state  it  is  a  rent-charge  gran^d  by  the  owner  of 
the  fee ;  it  being  a  conveyance  in  fee  by  Bamsley 
and  Bobinson  to  the  defendant  to  certain  uses,  one 
of  which  is  that  they  shall  receive  the  rent ;  so  that 
the  rent  arises  out  of  the  estate  of  the  feoffors.  It 
is,  therefore,  not  a  grant  by  the  owner  of  the  fee, 
and  the  covenant  is  a  covenant  in  gross." 

This  case  is  exceedingly  unsatisfactory,  and  not 
the  less  so  because  the  grounds  of  decision  stated  by 
the  two  learned  judges  who  delivered  their  opinions 
are  different.  Lord  Ellenhorough  seemed  to  rely  on 
a  distinction  between  land  and  rent,  as  if  the  latter 
were  no  more  than  a  personal  chattel.  Though 
these  observations  of  his  lordship  may  seem  to  imply 
a  doubt  whether  the  grantee  of  the  rent  could  in 
any  case  maintain  an  action  for  it,  yet  the  decision 
can  hardly  be  taken  as  an  authority  to  this  extent. 
A  rent  is  an  incorporeal  hereditament,  and  there 
seems  to  be  no  reason  why  a  covenant  should  not 
run  with  it,  as  well  as  with  any  other  species  of 
real  estate.  The  affirmative,  indeed,  has  been  ex- 
pressly decided  as  to  tithes,  on  the  construction  of 
the  stat.  32  Hen.  8,  c.  34,  on  the  ground  that  there 
was  no  distinction  between  land  and  incorporeal 
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hereditaments  in  regard  to  the  annexation  of 
covenants:  Balli/  v.  Wells,  3  Wils.  25;  Wihn, 
341:  and  it  was  assumed  in  the  case  of  The 
Earl  of  Fortmore  v.  Bunn,  1  B.  &  C.  694, 
that  a  covenant  would  run  with  any  incorporeal 
hereditament.  So  also,  in  the  case  of  The  Earl  of 
Egremont  v.  Keane,  2  Jones,  307,  it  was  held  that 
where  a  rent  was  reserved  upon  a  demise  of  tolls  of 
a  market,  the  burden  of  the  covenant  to  pay  the  rent 
ran  with  the  tenement  and  bound  the  assignee :  and, 
in  Martyn  v.  WiUiams,  1  H.  &  N.  817,  the  Court  of 
Exchequer  drew  attention  to  the  fact  that  stat. 
32  Hen.  8,  c.  34,  extends  in  express  terms  to  incorpo- 
real hereditaments,  and  is  not  restricted  to  lands. 
Compare  also  Norval  v.  PascoBj  34  L.  J.  Ch.  83. 
The  case  of  Martyn  v.  WtlltamSy  1  H.  &  N.  817,  was 
that  of  a  grant  of  an  incorporeal  hereditament  in 
shape  of  a  licence  to  dig  minerals ;  and  with  this 
case  may  be  compared  Hooper  v.  Clark,  L.  R.  2 
Q.  B.  200,  where  a  covenant  was  held  to  run  with  a 
grant  of  a  demise  for  a  term  of  a  right  to  shoot 
game.  A  contrary  doctrine  would  render  covenants 
for  title  in  grants  of  advowsons,  tithes,  and  other 
incorporeal  hereditaments,  merely  covenants  in  gross. 
Bayley,  J.,  founding  his  judgment  in  the  case 
of  Milnes  v.  Branch,  supra,  on  the  circumstance 
that  the  rent  was  created  before  the  estate  reached 
the  covenantor,  seemed  to  admit  that  the  result 
would  have  been  diflferent  if  the  covenantor, 
being  seised,  had  himself  granted  the  rent  But 
it  is  difficult  to  perceive  the  ground  of  such  a 
distinction.  Every  analogy  points  the  other  way. 
It  seems  to  be  clear  that,  in  the  case  of  land,  the 
assignee  may  sue  on  the  covenant  of  a  stranger; 
and  it  is  settled  that,  under  the  stat.  of  Hen.  8,  if 
the  lessor  bargain  and  sell  the  reversion  by  deed  in- 
dented  and  inroUed,  the  bargainee  is  not  in  \heper  by 
the  bargainor,  and  yet  he  is  an  assignee  withm  the 
statute.  So,  if  the  lessor  grant  the  reversion  to  the 
use  of  A.  and  his  heirs,  it  is  sufficient  assurance 
within  the  statute,  because  he  comes  in  by  the  act 
and  limitation  of  the  party,  albeit  he  is  in  the  post, 
and  the  words  of  the  statute  he  to  or  hy;  and  they 
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be  assignees  to  him,  although  they  be  not  by  him : 
Co.  Litt.  215  a.  See  Isherwood  v.  Oldknow^  3  M. 
&  S.  382,  that  a  remainderman  is  an  assignee  of  the 
reversion  on  a  lease  made  by  the  tenant  for  life 
under  a  power.  Had  the  distmction  been  taken  as 
a  ground  for  holding  that  the  obligation  of  the  cove- 
nant by  Branch  did  not  run  with  the  land,  it  would 
have  been  more  inteUigible.  Certainly,  if  the  sub- 
ject would  admit  of  such  refined  consideration,  it 
might,  in  one  sense,  be  difficult  to  frame  any  cove- 
nant by  a  stranger  to  a  rent-charge,  and  to  the  land 
out  of  which  it  issued,  so  as  to  bring  it  within  the 
definition  of  a  covenant  touching  or  concerning  the 
hereditament  in  question.  A  covenant  to  pay  the 
rent  would  not  concern  it,  because  the  payment,  if 
made,  would  not  be  that  rent ;  and  a  covenant  for 
assurance  of  the  rent  would  seem  to  be  equally 
irrelevant.  But  it  is  clear  that  an  assignee  of  a 
reversion  may  sue  the  lessee  in  covenant  after  he 
has  assigned,  and  the  lessee  has  accepted  the  as- 
signee: Matures  v.  Westwood,  Cro.  Eliz.  617;  Brett 
V.  Gumberlandy  Cro.  Jac.  521 ;  Ashurst  v.  Ming  ay , 
Show.  133.  And  yet,  in  this  case,  any  thing  that 
the  lessee  could  be  obliged  to  perform  under  the 
covenant  would  be  collateral  to  the  land  quite 
as  much  as  in  the  case  of  the  rent-charge.  That 
this  is  by  the  statute  is  immaterial  to  the  illustra- 
tion, because  it  is  settled  that  the  statute  does  not 
extend  to  collateral  covenants :  Wehh  v.  Russell^  3 
T.  R.  395.  See  fiirther  as  to  authority  of  the 
decision  in  Milnes  v.  Branch,  the  cases  of  Randall  v. 
Righy,  4  M.  &  W.  135 ;  Butler  v.  Anker,  12  Ir.  Ch. 
Rep.  104;  and  Haywood  v.  Brunswidc  Permanent 
Building  Society,  8  Q.  B.  D.  403.  It  is  settled  that 
covenants  will  run  with  incorporeal  hereditaments, 
such  as  tithes  and  the  like;  and  there  seems  no 
reason  in  principle  for  considering  that  a  rent  stands 
upon  a  different  footing  from  other  hereditaments 
of  a  like  nature.  See,  however,  the  opening  sen- 
tences of  the  judgment  oi  Brett,  L.J.,  in  Haywood  v. 
Brunswick  Permanent  Building  Society,  8  Q.  B.  D.  at 
p.  407.  Covenants  will  not  run  with  personalty : 
see  Spencer  s  Case,  5  Rep.  16a;  Gaston  v.  Gregory, 
3  B.  &  S.  90  ;  Mears  v.  London  and  South-Western 
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BmZ  Co.,  11  C.  B.  (N.  S.)  85 ;  Tanered  v.  Alloood, 
4  H.  &  N.  438 ;  Lancashire  Wagon  Co.  v.  Fit^Mugh, 
6  H.  &  N.  502. 

In  the  last  edition  of  this  work  (see  YoL  IX., 
p.  361)  a  suggestion  was  made,  arising  from  the  cases 
of  Milnes  v.  Branch  and  Roach  v.  Wadharrij  that 
where  a  fee-farm  rent  is  intended  to  be  granted, 
which  is  to  be  accompanied  by  a  covenant  for  pay- 
ment, the  grant  should  be  simply  of  a  rent-charge ; 
and  that  in  this,  as  in  every  case  where  it  is  intended 
that  the  burden  of  a  covenant  should  run  with 
the  land,  the  owner  of  the  inheritance  of  the  land, 
who  enters  into  the  covenant,  should,  on  alienating 
the  land,  if  he  has  both  a  power  and  an  estate, 
convey  by  virtue  of  his  ownership  and  not  execute 
his  power.  It  was  further  suggested  that  an  effectual 
mode  of  insuring  this  would  be  to  make  him  appoint 
to  himself  in  fee,  previously  to  his  granting  the  rent 
As,  however,  it  seems  to  be  settlea  that  the  burden 
of  a  covenant  cannot  be  made  to  run  with  land,  or 
to  bind  the  assigns  of  the  covenantor,  except  on  the 
ground  of  notice,  such  expedients  would  now  ap- 
parently be  of  little  efficacy. 

It  appears  from  the  passage  cited  from  Co.  Litt 
p.  215  a;  and  see  3  Leon.  225  ;  Moore,  97,  that  an 
assignee  of  a  reversion  claiming  under  a  bargain  and 
sale  under  the  statute,  or  under  a  grant  to  his  use, 
is  such  an  assignee  as  may  have  the  benefit  of  cove- 
nants under  the  stat.  of  Hen.  8.  It  is  also  clear  that 
generally  the  benefit  of  covenants  entered  into  with 
a  releasee  to  uses,  will  pass  to  the  cestui  que  use,  and 
that  an  assignee  through  the  Statute  ox  Uses  is  in 
the  same  position  as  an  assignee  by  a  common-law 
assurance :  Bascaunn  v.  Cook,  1  Mod.  223 ;  S.  C. 
nom.  Cook  v.  Herle,  2  Mod.  138,  a  case  of  a  rent- 
charge  (m). 


ProTisions  of  (m)  Rent^harges  are  subject,  with  other  hereditaments,  to  the 
U«»  M^to*^  °^  general  provisions  of  the  Statute  of  Uses,  so  that,  if  an  existing 
rents.  rent-charge  is  granted  to  A.,  to  the  use  of  B.,  or  if  the  owner  of 

freehold  land  grants  a  rent-charge  at  common  law  to  A.,  to  the 
use  of  B.,  in  either  case  the  use  is  executed  in  R  But  there  is 
also  a  particular  provision  in  the  Statute  of  Uses  (sects.  4,  5)  for 
the  execution  of  rents  not  in  existence,  or  not  created  bj  a  gnmt 
at  common  law,  but  having  their  inception  onlj  in  u  se,  to  the 
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It  is  clear,  however,  as  a  general  rule,  that  a  cestui    ^^^j^^ 
que  use  is  entitled  to  all  benefits  and  advantages  in-     nu  with 
nerent  to  the  estate,  and,  among  them,  to  covenants       ^"^^ 
running  with  the  land :  see  1  Sand.  Us.  1 20,  5th  ed. ;     ^^J^  of 
Sugd.  GUb.  Us.  184;  Lee  v.  ArmU,  4  Leon.  27;     ^'!!!1'^- 
S.  C  nom.  Appowel  v.  MonnouXj  Moore,  97  (a  case 
of  a  reversion) ;  Roll  v.  Osborne,  Moore,  859 ;  Smith 
V.  Tk/ndal,  2  Salk.  685. 

It  follows  that  the  correct  mode  of  framing  cove-  With  whom 
nants  for  title  is,  to  make  them  with  the  releasee  or  titirshoaid^' 
grantee  to  uses,  and  then  they  enure,  incidentally,  emjido. 
with  the  land  to  the  cestui  que  use.  The  habendum, 
therefore,  or  the  premises  if  there  be  no  habendum 
(which,  let  it  be  remembered,  is  not  an  essential  part 
of  a  conveyance),  will  always  show  with  whom  such 
covenants  ought  to  be  entered  into,  and  the  proper 
words  of  limitation  to  be  used ;  though  the  intro- 
duction of  inaccurate  words  of  limitation,  as  execu- 
tors or  administrators  instead  of  heirs,  &c.,  would 
not  prevent  the  covenants  from  taking  due  effect : 
Lougher  v.  Williams^  2  Lev.  92 ;  Sackeverell  v.  Frog- 
gatt,  2  Saund.  367 ;  2  Lev.  IB;  Anon.  Dy.  45.  The 
conveyancer  will  do  well  to  grasp  clearly  the  proper 
mode  of  framing  covenants  under  the  old  law.  The 
provisions  of  sects.  58  and  59  of  the  Conveyancing 
and  Law  of  Property  Act,  1881  {ante,  p.  259),  render 
it  unnecessar^p^  in  most  cases  to  insert  the  words  of 
limitation  wmch  were  formerly  usual,  and  sometimes 
necessary ;  but  cases  may  very  well  arise  to  which 
the  enactments  last  referred  to  are  not  entirely  ap- 
plicable. In  ordinary  cases  the  covenants  implied 
by  virtue  of  the  7th  section  of  the  Act  would,  it  is 
presumed,  be  taken  to  have  been  made  wititT  the 
grantee  to  uses,  as  he  would  appear  to  be  the  person 
"to  whom  the  conveyance  is  made"  within  the  terms 
of  that  section. 

If  the  covenants,  from  having  been  made  with  the  Coyenants 

once  annexed, 

eifect  that  where  persons  are  seised  of  lands  to  the  use  that  some 
other  person  shaU  haye  a  rent  out  of  the  same  lands  for  a  life  or 
years,  or  other  special  time,  the  cestui  que  use  shall  be  seised  of 
the  rent,  and  have  the  same  remedies,  as  if  it  had  been  granted  to 
him.    See  YoL  I.,  p.  650,  sub  tit  ANNurms. 
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grantee  to  uses,  have  become  annexed  to  the  land, 
they  will  continue  so  annexed  through  all  the  sub- 
sequent modifications  of  ownership  which  the  land 
may  undergo ;  and  in  this  point  of  view  it  would 
seem  to  be  quite  inmiaterial  whether  the  cestui  que 
use  (assuming  him  to  be  the  donee  of  a  power  of 
appointment  under  the  ordinary  limitations  for  pre- 
venting dower  in  favour  of  a  purchaser)  alien  the 
land  by  exercising  his  power  or  by  granting  his 
estate ;  for  the  mere  shifting  of  the  use  (which  is 
simply  the  result  produced  by  an  appointment)  can- 
not have  the  effect  of  severing  from  the  land  the 
covenants  which  have  been  once  annexed  to,  or  have 
a^tuaUy  begun  to  run  with,  it  in  the  hands  of  the 
first  or  mmiediate  cestui  qtie  use.  This  seems  to  be 
the  inevitable  consequence  of  admitting  the  cove- 
nants to  have  passed  with  the  land  to  the  cestui  que 
use  at  all,  and  is  not  contradicted  by  the  case  of 
Roach  V.  Wadham,  6  East,  289 ;  for  there  the  cove- 
nant, which  was  held  not  to  bind  the  covenantor's 
appointee,  was  entered  into  by  the  cestui  que  use,  and 
not  by  the  releasee  to  uses. 

If  this  view  of  the  case  be  correct,  it  seems  to 
show,  in  extenuation  of  the  evils  said  to  belong  to  an 
appointment  as  a  mode  of  conveyance  in  regard  to 
its  effect  upon  covenants  for  title,  &c.,  that  (n)  the 
adoption  of  this  species  of  assurance  does  not  deprive 
the  appointee  of  the  benefit  of  the  covenants  con- 
tained in  the  antecedent  conveyance ;  the  true  doc- 
trine being,  it  is  conceived,  that  covenants  entered 
into  with  the  grantee  to  uses  run  with  the  land  for 
the  benefit  of  all  the  cestuis  qu^  use,  whose  estates 
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(n)  The  better  opinion,  it  has  been  seen,  is  that  coTenants  with 
the  owner  of  the  land  by  a  stranger  (in  which  situation  an 
appointor  stands)  are  not  covenants  in  gross,  and,  consequently, 
that  the  vendor's  covenants,  in  a  conveyance  by  appointment  in 
fee,  run  with  the  land  in  the  same  manner  as  in  a  conveyance  at 
common  law.  But  in  a  conveyance  by  appointment,  as  in  a  con- 
veyance by  release,  the  covenants  wiU  only  run  with  the  estate  of 
the  covenantee,  and,  if  he  takes  but  a  particular  estate,  and  an 
estate  in  remainder  is  limited  to  another  person,  the  covenants 
will  not  run  with  the  latter  estate,  unless  the  remainderman  is 
expressly  named  in  the  covenant 
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are  derived  out  of  the  momentary  seisin  of  such  g^^J^*, 
grantee,  whether  such  cestuis  que  use  be  or  be  not  nm  with 
parties  to  the  conveyance,  and  whether  they  claim        ^*^^- 


mimediately  under  it  or  by  virtue  of  an  appointment     Benefit  of 
made  under  a  power  contained  in  such  conveyance.     ^^nH^' 
If,  however,  the  covenants  in  question  were  made.  Effect  where 
♦  not  with  the  grantee  to  uses,  but  with  the  cestui  que  are  Altered 
use^  although  it  should  seem  they  would  run  with  the  into  with 
land  for  the  benefit  of  the  representatives  and  assigns      ***  ^*** 
of  the  covenantee,  e'e.,  any  person  who  claims  as  the 
successor  or  alienee  of  his  estate ;  yet,  in  such  a  case, 
an  appointee  of  such  cestui  que  use  (who  does  not 
stana  in  this  position,  but  is  in  under  the  deed  creat- 
ing the  power),  cannot,  it  is  apprehended,  sue  upon 
the  covenants  contained  in  such  deed,  since  the  ap- 
pointee  claims,  not  as  the  aUenee  of  the  covenantee, 
but  as  a  substituted  cestui  que  use.     Hence,  it  is 
obvious  that  the  appointee  could  no  more  claim  the 
benefit  of  the  covenants  entered  into  with  the  donee 
of  the  power,  than  could  cestui  que  v^e  A,  claim  the 
benefit  of  covenants   entered  mto  with  cestui  que 
use  B.,  whose  estate  was  limited  by  the  same  con- 
veyance. 

Enough  has  been  said  to  show  the  propriety  of  the 
recommendation  that,  where  the  grantee  to  uses  and 
the  purchaser  are  different  persons,  covenants  which 
are  mtended  to  run  with  the  land  should  be  made 
with  the  former.  Where  the  grantee  to  uses  and 
cestui  que  use  are  different  persons,  the  covenants 
implied  by  the  Conveyancing  and  Law  of  Property 
Act,  1881,  wiU  apparently  enure  through  the  grantee 
to  uses  for  the  benefit  of  the  cestuis  que  use,  so  that 
the  latter  can  enforce  the  covenants  accordingly. 

Covenants  Running  with  the  Land;  EstoppelJ] — 
As  the  covenants  for  title  are  of  more  value  in  pro- 
portion as  the  conveyance  itself  is  less  operative,  it 
becomes  important  to  ascertain  how  the  doctrine  of 
estoppel  will  operate  in  those  cases  in  which  the  con- 
veyance passes  no  estate,  or  no  such  estate  as  the 
purchaser's  assignee  may  be  enabled  to  rely  on,  when 
the  necessityof  resorting  to  the  covenante  is  first 
discovered.   Where  the  supposed  conveyance  did  not 
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fass  the  legal  estate,  there  can  be  no  assignee  at  law. 
t  has  been  laid  down,  that  the  benefit  of  a  covenant 
will  not  run  with  an  estate  to  which  the  covenantee 
is  only  entitled  by  estoppel.  Assuming  for  the  pre- 
sent that  this  is  so,  it  may  be  asked,  whether,  if 
(under  the  doctrine  in  Doe  v.  Oliver^  5  M.  &  Ry. 
202,  that  the  estate,  when  it  reaches  the  party- 
estopped,  feeds  the  estoppel),  the  covenantee  even- 
tually obtains  an  estate,  the  covenants  will  then 
attach.  Of  course  the  obligation  of  a  real  covenant 
will  run  with  an  estoppel,  that  is  to  say,  will  bind 
all  persons  claiming  the  estate  through  or  under  the 
party  estopped. 

The  doctrine  of  estoppel,  if  carried  strictly  out, 
would  seem  to  require  that  the  grantee  should  not, 
in  an  action  on  the  indenture,  be  permitted  to  allege 
that  it  did  not  operate  according  to  its  purport.  But 
if  this  were  so,  an  action  could  scarcely  be  brought 
in  any  case  upon  the  covenants  for  title  in  a  convey- 
ance ;  for  if  the  deed  purported  to  confer  a  good  title, 
and  therefore  did  not  disclose  any  defect,  the  grantee 
would  be  estopped  from  alleging  a  defect,  and,  though 
evicted,  must  necessarily  admit  that  the  eviction  was 
unlawful,  and  therefore  not  within  the  covenants; 
and  the  case  of  Noke  v.  Awder^  cited  infra^  seems  to 
have  been  founded  too  much  on  this  notion.  The 
proper  way  of  regarding  the  matter  appears  to  be, 
that  statements  by  deed  are  estoppels  only  quoad 
the  purpose  for  which  they  are  made,  and  so  may 
estop  for  one  purpose  and  not  for  another  ( Gawnt  v. 
Wainmarij  3  Scott,  413) ;  therefore  the  recital  of  the 
grantor's  title  shall  estop  him  and  his  assigns  from 
aenying  that  he  then  could  convey,  because  it  is 
made  with  a  view  to  conveyance,  and  for  the  same 
reason  it  shall  estop  the  grantee,  so  long  as  he  is  not 
ousted,  from  asserting  a  want  of  title  in  his  grantor 
as  an  excuse  for  not  performing  his  part  of  the  com- 
pact. But  qvoad  the  covenants  for  title,  the  recital 
of  title  is  obviously  immaterial,  or  rather  may  be  said 
to  be  contingently  inconsistent  with  them,  and,  so  far 
only  as  may  be  necessary  for  their  operating,  to  be 
set  loose  by  them. 

Upon  the  question,  whether  the  benefit  of  cove- 
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nants  will  run  with  an  estate  by  estoppel,  there  is    co^SSti 
very  little  authority.     In  Nohe  v.  Awdevy  Cro.  Eliz.      run  with 

373, 436 ;  Moore,  419,  all  the  Court  held  it  clear  that }^ 

this  action  of  covenant  lieth  not,  and  it  never  Ues     EstoppcL 
upon  the  assignment  of  an  estate  by  estoppel.     But  Ndke  v. 
they  postponed  judgment,  and,  adhering  to  their  -^«'<^- 
opinion  as  to  the  estoppel,  finally  decided  for  the  SortS^V'"^'^ 
defendant  on  the  ground  that  they  would  not  intend  with  title  by 
a  lease  by  estoppel,  and  so  the  entry  was  unlawful,  ®"*®pp*^ 
and  no  breach.     Moore  says  that  the  point  as  to 
estoppel  was  so  adjudged  in  35  Eliz. :  Armiter  v. 
Parkes ;  see   Gamphell  v.  Lewis,  3  B.  &  Al.  at  p. 
396. 

In  TVhttton  v.  Peacock  (2  Bing.  N.  C.  411 ;  2  Scott,  wuum  r. 
630 ;  3  My.  &  K.  325)  it  waa  held  by  the  Court  of  ^««^ 
Common  Pleas  that  a  surrenderee  of  copyholds 
claiming  under  a  lessor  who,  having  no  title  had 
granted  leases  and  subsequently  obtained  the  legal 
estate,  could  not  sue  on  the  covenants  contained  in 
the  original  leases.  No  reasons  were  given  by  the  chuidsworth 
Court.  But  in  Oouldsworth  v.  Km'gkts,  11  M.  &  W.  ^'  ^'^^' 
337,  the  Court  of  Exchequer  undertook  to  explain 
the  case  of  Whttton  v.  Peacock.  The  case  of  Goidds- 
worth  V.  Knights  was  a  case  of  trespass  for  an  un- 
lawful distress.  The  plaintiff,  who  had  held  over 
after  the  determination  of  a  lease  for  years  from  a 
body  of  trustees  whose  estate  in  the  lands  had  been 
before  distress  levied  divested  by  Act  of  Parliament 
and  vested  in  another  body,  had  paid  rent  to  the  old 
trustees  more  than  once,  and  this  was  evidence  of  a 
new  taking  under  them  as  tenant  from  year  to  year, 
and  such  new  taking  precluded  the  plaintiff  from 
contesting  the  title  of  the  assignees  of  the  lessors  who 
had  authorised  the  distraint,  who  therefore  as  against 
him  had  a  good  title  by  estoppel.  It  was  contended 
that,  as  the  old  trustees  had  no  title  at  all,  nothing 
would  pass  by  their  grant,  and  reference  was  made 
to  two  cases  as  establishing  this  proposition.  Parke, 
B.,  said  :  "  Neither  of  these  cases  is  appUcable.  The 
first  was  that  of  Whitton  v.  Peacock  (2  Bing.  N.  C. 
411),  in  which  the  substance  of  the  marginal  note  is, 
that,  if  a  person  who  has  an  equitable  estate  only 
demises  by  deed,  and  then  conveys  the  reversion, 
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the  assignee  cannot  maintain  an  action  on  the  cove- 
nants in  the  lease.  This  is  very  inaccurate.  The 
point  decided  was  this : — A  copyholder  devised  his 
estate  to  another  without  surrendering  to  the  use  of 
his  will.  The  devisee  of  the  devisee  who,  of  course, 
had  no  estate  at  all,  either  legal  or  equitable,  de- 
mised part  of  the  copyhold  by  deed,  and  the  lessee 
covenanted  to  pay  rent  and  assigned  the  lease.  The 
heir-at-law  of  the  devisor  afterwards  surrendered  to 
the  use  of  the  second  devisee,  who  afterwards  de- 
mised another  part  of  the  copyhold  to  the  same 
lessee,  and  instead  of  granting  a  fresh  lease  to  the 
lessee  of  the  part  before  demised,  took  a  covenant 
from  him  to  perform  the  covenants  contained  in  that 
lease.  The  lessor  afterwards  surrendered  the  copy- 
hold to  another,  and  the  question  was,  whether  the 
surrenderee  could  maintain  an  action  on  these  cove- 
nants against  the  assignee  of  the  lease.  The  Court 
held  that  no  such  action  would  lie.  No  reasons  are 
given,  but  there  is  clearly  a  satisfactory  one,  for  the 
reversion  by  estoppel  in  the  first  lease  was  not  a 
copyhold  transferable  by  surrender  and  admittance. 
The  other  case  referred  to  was  Doe  d.  Higginhotham 
v.  Barton^  11  A.  &  E.  307.  In  that  case,  one  who 
had  only  an  equity  of  redemption  granted  a  mort- 
gage to  the  lessor  of  the  plaintiffs,  who  brought  an 
ejectment,  and  the  defendants,  the  tenants,  were 
permitted  to  show  that  there  was  a  prior  mortgage, 
and  that  the  first  mortgagee  had  given  notice  to 
them  to  pay  him.  That  was  equivalent  to  showing 
eviction  by  title  paramount," 

This  explanation  of  WJiitton  v.  Peacock  does  not 
make  the  difference  between  that  case  and  Goulds- 
worth  V.  Knights  very  clear.  When  a  stranger  to  the 
legal  estate  puts  a  person  in  possession  as  his  tenant, 
the  latter,  by  accepting  possession,  is  estopped  from 
denying  that  the  party  from  whom  he  took  it  was 
entitled  to  confer  it ;  and,  by  the  tenant's  conduct, 
this  estoppel  may  be  continued  indefinitely.  So, 
except  in  case  of  mistake  or  fraud  (see  Jew  v.  Wood, 
Cr.  &  Ph.  194),  he  is  estopped  from  denying  the 
title  of  a  party  whom  he  has  accepted  as  assignee 
of  the  reversion :  Morton  v.  Woods,  L.  K.  3  Q.  B. 
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658;  L.  R  4  Q.  B.  293.     But  this  estoppel  is  not  ^o^;;;^ 

prospective ;  in  no  case  where  there  is  not  a  deed  is  nm  with 

the  tenant  estopped  from  showing  that,  subsequently  ^*^*' 


to  his  last  acknowledgment  of  A.'s  title,  that  has      Eooppd, 
been  superseded  by  the  title  of  B.,  whether  para- 
mount  or  derivative  is  immaterial :  see,  however. 
Agar  v.    Young^  1  C.  &  M.  78.     A  lease  or  grant  Estoppel  by 
by  indenture  operates  differently.    There  each  party  ^®®^ 
to  the  deed,  and  all  persons  subsequently  claiming 
in  interest  under  him,  are  estopped  in  any  action  or 
proceeding  founded  on  the  deed  from  denying  any 
material  statement  in  it :  2  Stark.  52  ;  3  Scott,  413. 
Nor,  except  by  way  of  counter  estoppel,  can  an 
estoppel  in  one  deed  be  removed  or  explained  by 
another.     But  it  is  laid  down,  that  where  any  in-  No  estoppel 
terest  passes  by  the  deed,  neither  party  is  estopped  ^tCT^t"^ 
from  showing  the  inability  of  the  grantor  to  grant  pa^es. 
all  that  he  pretended  :  2  Wms.  Saund.  418  n.     The 
ground  of  this  distinction,  if  it  is  to  be  understood 
in  all  the  generality  of  the  forms  in  which  it  is  an- 
nounced, has  never  been  explained  lo).     Apart  from 
authority,  it  should  seem  to  be  as  mconsistent  with 
a  deed,  purporting  to  be  a  conveyance  of  the  fee  by 
A.,  to  say  that  A.  has  only  a  life  estate,  as  to  say 
that  A.  had  no  estate.     In  the  case  of  a  lease  there 
is  usually  an  express  or  implied  absolute  warranty 
of  or  covenant  for  quiet  enjoyment,  and  therefore  in 
such  cases  it  has  been  held  (though  the  reasoning 


(o)  The  early  authorities  do  not  support  the  general  doctrine 
for  which  they  are  cited.  Thus,  in  Gilman  or  Holman  v.  Hoarty  1 
Salk.  275 ;  3  Id,  152,  it  was  held  to  be  no  defence  to  an  action  of 
debt  for  rent  on  a  demise  by  indenture  fur  forty  years,  that,  a  year 
before,  the  plaintiff  had  made  a  demise  to  another  for  forty  years. 
The  position  in  1  Inst  47  b,  that,  if  tenant  'pur  autre  vie  lease  for 
years  by  indenture,  and  afterwards  purchase  the  reversion,  the 
lease  ends  with  the  life  of  cestui  que  vie,  was  cited ;  but  Holt  said, 
the  reason  of  that  is  because  tenant  for  life  has  a  freehold,  which 
is  a  greater  estate,  and  the  lease  will  need  no  estoppel  if  the  life 
endure ;  but  here  the  lease  must  necessarily  be  void  for  thirty- 
nine  years,  unless  made  good  by  estoppel ;  and  that  a  lease  for 
years  may  operate  in  part  by  estoppel,  and  in  part  by  passing  a 
real  interest,  is  plain  from  concurrent  leases  :  see  Blake  v.  Foster, 
8  T.  R.  487 ;  J^eave  v.  Moss,  8  Moo.  389 ;  Anon.,  Vent,  358 :  Doe 
V.  Seaton,  2  Cr.  M.  &  R.  728. 
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will  not  bear  examination),  that  a  plea  of  eviction  by 
title  paramount  is  not  inconsistent  with  the  estoppel : 
see  Holman  or  Gilman  v.  Hoare^  Carth.  248  ;  3  Salk. 
152;  Johnson  v.  Jones^  9  A.  &  E.  809;  Boodle  v. 
Campbell^  8  Jur.  475.  Whatever  may  be  the  prin- 
ciple, it  is  clear  that  the  covenantee  himself,  suing 
on  any  of  the  covenants  for  title,  is  not  estopped  from 
showing,  if  not  a  mere  defect  of  title,  yet  a  lawful 
eviction  of  himself  by  one  claiming  a  title  inconsis- 
tent with  the  purport  of  the  indenture :  see  Severn 
V.    Clarke^  1  Leon.    122.      In  Pargeter  v.  Harris, 

7  Q.  B.  708,  where  the  fact  that  the  title  of  the 
lessor  was  only  equitable  appeared  upon  the  face 
of  the  deed,  it  was  held  that  the  lessor  could  sue 
upon  the  covenant  but  that  his  assignee  could  not, 
the  covenant  being  held  to  be  a  covenant  in  gross. 
But  to  return  to  the  judgment  in  Oovldsworth  v. 
Knights.  The  point  which  the  Court  was  ready,  to 
decide  in  that  case,  had  it  been  necessary,  was,  that 
a  tenant  who  is  estopped  from  disputing  his  lessor's 
title  is  estopped  from  disputing  the  title  of  his  lessors 
assignee;  and  for  this  there  is  some  direct  autho- 
rity :  Doe  d.  Biddle  v.  AbraJiams^  1  Stark.  305 ;  see 
Rennie  v.  Robinson^  1  Bing.  147;  7  Moo.  539;  Doe 
d.  Oliver  v.  Powell^  1  A.  &  E.  531,  e<  vide  infra* 
This  appears  to  have  been  the  precise  point  in  Whit- 
ton  V.  Peacock.  The  question  there  was,  not  whether 
in  fact  the  lessor  had  such  a  reversion  as  would  pass 
by  surrender,  but  whether  the  lessee  and  those  claim- 
ing under  him  were  not  estopped  from  denying  that 
he  had  such  an  interest.  The  only  conclusion  con- 
sistent with  the  certificate  of  the  Court  appears  to 
be  that  (contrary  to  the  opinion  expressed  by  the 
learned  Judge  in  equity  who  sent  the  case)  they 
were  not.  The  opinion  expressed  in  GouldsworOi  v. 
Knights  was  affirmed  in  Cuthbertson  v.  Irving,  4  H. 
&  N.  742 ;  6  H.  &  N.  135.  In  that  case  the  want 
of  title  did  not  appear  upon  the  lease,  but  the  lessor 
was  held  to  be  estopped  from  showing  his  lessors 
want  of  title.  Where  the  lessor  acquirea  a  title  sub- 
sequently to  the  lease,  the  covenants  will  nm  as  if 
the  lease  had  been  good  ab  initio :  Webb  v.  Atistin, 

8  Scott,  N.  R.  419 ;  Sturgeon  v.  Wingfield,  15  M.  & 
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A.  224.     The  principle  of  these  decisions  seems  to     q^^^JJJJjJ^;, 
have  been  extended  also  to  cases  where  the  want  of     nm  with 
title  appears  upon  the  lease  or  pleadings  of  the  les-        ^^^ 
sor's  assignee :  Morton  v.  Woods,  L.  R.  3  Q.  B.  658  ;      JSsuppci 
L.  R  4  Q.  B.  293 ;  Jollt/  v.  Arbuthnot,  28  L.  J.  Ch. 
547.    Thus  it  seems  probable  that  Pargeter  v.  Harris ^ 
7  Q.  B.  708,  would  not  now  be  decided  as  it  was. 

In  Palmer  v.  Ekins,  2  Stra.  817 ;  2  Lord  Raym.  Painurr. 
1550,  a  lessee  in  an  action  by  the  assignee  of  the  '^****' 
reversion,  was  not  allowed  to  deny  that  his  lessor 
had  title  at  the  time  of  the  lease,  and  the  Court  said 
that,  though  the  plaintiff  was  an  assignee,  he  might 
take  advantage  of  the  estoppel,  for  it  runs  with  lie 
land.  This  decision  (which  is  of  considerable 
authority)  seems  to  establish  not  only  that  the 
estoppel  binds  the  land  in  the  hands  of  the  parties 
clauning  under  the  party  estopped,  but  also  that  the 
benefi  of  an  estoppel  may  to  some  extent  run  with 
the  land.  In  Carmck  v.  Blagrave,  4  Moo.  303,  how-  Cameky. 
ever,  in  covenant  for  rent,  the  declaration  aQeged  ^^^''' 
that  the  lessor  was  possessed  for  the  residue  of  a 
term  of  twenty-two  years,  and  that  he  by  indenture 
demised  to  the  defendant,  and  afterwards  assigned 
the  reversion  to  the  plaintiff.  The  defendant  pleaded 
in  bar,  that  the  lessor  was  not  at  the  time  of  making 
the  said  underlease  possessed  of  the  said  lease,  &c. ; 
the  Court  held  the  lessee  entitled  to  plead  in  bar,  as 
the  allegation  as  to  the  title  was  not  made  by  the 
lessor  but  by  the  assignee,  and  the  lessee  was  entitled 
to  know  if  there  wa^^pri^ity  between  him  and  the 
assignee :  cf  Weld  v.  Baxter^  11  Exch.  816 ;  1  H.  & 
N.  568.  The  decision  in  Carvick  v.  Blagrave  has 
been  much  questioned :  see  2  Wms.  Saund.  207  d, 
418c;  see  also  the  observations  on  this  case  in  1 
Sm.  L.  C.  at  pp.  114,  ei  seq. 

The  assignee  of  the  lessee,  being  in  possession  and  Estoppel 
not  relying  on  a  better  title  aliunde^  is,  of  course,  ^S^iee. 
bound  by  the  same  estoppel  as  the  lessee  himself: 
Doe  d.  Bullen  v.  Mills^  2  A.  &  E.  1 7  ;  Doe  d.  Manton 
V.  Austin,  2  Moo.  &  Sc.   107 ;  Cooper  v.  Bhmdy^ 
1  Bing.  N.  C.  45 ;  Taylor  v.  Wadham,  2  Taun.  276. 

It  appears  from  a  consideration  of  the  cases  that 
the  exact  effect  of  the  estoppel  evoked  by  a  lease  as 
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against  the  lessee,  is  a  matter  to  be  decided  by  exa- 
mination of  facts  and  the  form  which  the  lease  or  the 
pleadings  take  in  each  instance. 

The  purchaser  in  entitled  to  enforce  his  covenant 
for  further  assurance,  although  he  has  a  title  by 
estoppel :  Bensley  v.  Burdan^  8  L.  J.  Ch.  85, 

Restrictive  Covenants — Doctrine  of  TuVc  v.  Moxhay.l 
— It  was  observed  by  the  Real  !rroperty  ConMUis- 
sioners  in  their  Third  Report,  that  the  proper  reme- 
dies in  the  case  of  restrictive  covenants  can  be  best 
applied  by  the  Courts  exercising  an  equitable  juris- 
diction ;  and  that  in  the  discussion  and  decision  of 
such  cases,  the  question  of  notice  must  be  taken  into 
account.  Since  the  Judicature  Act,  1873,  sects.  24 
and  25,  law  and  equity  are  to  be  administered  con- 
currently ;  and  where  there  is  any  conflict  or  variance 
between  the  rules  of  equity  and  the  rules  of  common 
law,  the  rules  of  equity  are  to  prevail.  It  follows 
that  in  all  actions  on  restrictive  covenants,  in  what- 
ever division  of  the  High  Court  they  may  be  brought, 
the  question  of  notice  will  be  material. 

The  equitable  jurisdiction  of  the  Courts  appears 
to  have  been  first  applied  to  the  case  of  a  covenant 
or  agreement  attempted  to  be  enforced  against  an 
assignee  with  notice,  in  the  case  of  Whatman  v. 
Gibson,  9  Sim.  196.  A  covenant  had  been  entered 
into  not  to  build  beyond  a  fixed  frontage  line ;  and 
the  assignee  of  the  covenantor  who  had  taken  with 
notice  of  the  covenant,  had  transgressed  the  limit. 
It  was  insisted  on  his  behalf  at  the  trial,  that  the 
covenant  was  against  pubhc  policy,  and  that  it  could 
not  run  with  land,  as  it  was  purely  collateral,  and 
the  plaintiff  had  no  reversion  in  the  land.  It  was 
said  by  Sir  L.  Shadwell,  V.-C,  that  the  only  ques- 
tion was  whether,  there  being  an  agreement,  all 
persons  who  came  in  as  devisees  or  assignees  imder 
those  who  took  with  notice  of  the  deed  containing 
the  covenant,  were  not  bound  by  it.  He  saw  no 
reason  why  such  an  agreement  should  not  be  binding 
on  the  parties  so  coming  in  with  notice ;  and  he  so 
decided.  The  Vice-Chancellor  at  the  same  time 
declined  to  state  a  case  for  the  opinion  of  a  court  of 
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law,  on  the  ground  that  there  was  a  probability  that     ^^^t^t. 
at  law  the  covenant  would  be  exclusively  considered,      nm  with 
From  this  case  it  appears  that  the  doctrine  which  is        ^*^^ 
now  known  as  the  doctrine  in  Talk  v.  Moxhay,  is  not     lustnctxve 
one  which   applies  specially  to   covenants,   but  is     ^iS!*~ 
merely  the  application  of  the  doctrine  of  notice  to        — 
covenants  in  the  same  way  as  it  would  be  applied  to 
agreements  generaUy. 

In  the  following  year  (1839)  the  case  of  Schretber  f^^^' 
V.  Creeds  10  Sim.  9,  came  before  the  same  judge. 
In  that  case  the  owner  of  a  large  estate  sold  portions 
of  it  to  various  purchasers,  retaining  a  portion, 
which  was  to  be  laid  out  in  pleasure  gardens  and 
grounds.  The  purchasers  entered  into  a  series  of 
covenants  restrictive  of  their  powers  of  building,  and 
binding  them  to  build  substantially  in  accordance 
with  a  plan  ;  and  the  vendor  on  his  part  covenanted 
to  maintain  the  grounds  when  laid  out.  The  vendor 
had  relaxed  in  favour  of  one  purchaser  the  restric- 
tions which,  under  the  covenants,  he  had  imposed 
upon  the  others.  It  was  held  that  the  plan  was  not 
intended  to  be  strictly  binding  upon  the  vendor,  but 
that  its  details  might  be  varied  by  him,  and,  with 
his  sanction,  by  a  purchaser,  and  that  the  plaintiff 
(who  was  an  assignee  of  one  of  the  original  pur- 
chasers) was  not  entitled  to  avail  himself  of  the 
covenant  either  against  the  vendor  or  against  another 
purchaser.  Referring  to  the  covenant  by  the  vendor 
with  the  purchasers  of  sites,  that  he  would  lay  out 
walks,  lawns,  and  conveniences  of  that  kind,  and  to 
a  covenant  for  repairing  and  keeping  them  in  good 
order  and  condition.  Sir  L.  Shadwell  said :  "It  is 
quite  plain  that  a  mode  of  dealing  with  the  land 
which  would  go  directly  to  destroy  those  lawns, 
promenades,  &c.,  never  could  be  permitted,  because 
any  one  of  the  persons,  parties  to  the  deed,  might 
have  a  remedy,  as  well  by  action  of  covenant  as  by 
bill  in  equity,  to  restrain  the  vendor,  his  heirs  or 
assigns,  from  any  general  dealing  with  the  land 
which  would  have  the  effect  of  destroying  those 
promenades  and  plantations."  It  is  to  be  remarked 
that  though  in  all  probability  an  assign  of  any  of  the 
purchasers  would  have  been  able,  at  all  events  in 
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equity,  to  restrain  a  user  of  the  retained  portion  in 
consistent  with  the  covenants  entered  into  by  him, 
the  covenants  for  repair  and  maintenance  would  not 
be  enforceable  against  an  assign  of  the  vendor,  as  it 
would  not  run  with  the  land  at  law,  and  would  not 
be  within  the  doctrine  of  Tulk  v.  Moxhay ^  see  infra; 
see  also  the  cases  of  Haywood  v.  Brunswidc  Permanent 
Building  Society,  8  Q.  B.  D.  403 ;  London  and  South- 
western If  ail.  Go.  V.  Gomm,  20  Ch.  D.  562;  and 
Austerberry  v.  Corporation  of  Oldham,  29  Ch.  D. 
750. 

In  the  case  of  Mann  v.  Stephens,  15  Sim.  377,  a 
vendor  who  was  seised  in  fee  of  a  house  and  a  piece 
of  land,  sold  the  house  and  covenanted  with  the 
purchaser  that  no  building  should  for  ever  there- 
after be  built  upon  the  piece  of  land  which  the 
vendor  retained.  The  piece  of  land  was  afterwards 
sold,  and  the  purchaser  had  notice  of  the  covenant, 
and  it  was  held,  on  equitable  grounds,  that  he  was 
bound  thereby. 

^  The  doctrine  wHch  had  been  applied  in  the  pre- 
vious cases  was  fully  considered  in  the  case  of  ikJk 
V.  Moxhay^  2  Phil.  774,  which  has  been  accepted  as 
the  leading  case  upon  this  subject.  In  that  case  the 
owner  of  houses  in  Leicester  Square,  London,  and 
of  the  Square  itself,  sold  the  Square,  with  the 
equestrian  statue  therein,  and  the  purchaser  cove- 
nanted to  lay  out  the  Square  as  a  garden  for  the 
benefit  of  the  inhabitants  of  the  Square.  The 
Square  became  vested  in  the  defendant,  who  took 
with  notice  of  the  covenant,  but  expressed  his  in- 
tention of  building  upon  the  open  space  notwith- 
standing. In  deciding  the  case.  Lord  Cottenham,  C, 
said,  ''  That  this  Court  has  jurisdiction  to  enforce  a 
contract  between  the  owner  of  land  and  his  neigh- 
bour  purchasing  a  part  of  it,  that  the  latter  shall 
either  use  or  abstain  from  using  the  land  purchased 
m  a  particular  way,  is  what  I  have  never  heard 
questioned.  It  is  said  that  the  covenant  being  one 
which  does  not  run  with  the  land,  the  Court  cannot 
enforce  it;  but  the  question  is,  not  whether  the 
covenant  runs  with  the  land,  but  whether  a  party 
shall  be  permitted  to  use  the  land  in  a  manner  in- 
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<x)nsistent  with  the  contract   entered  into   by  his     /j^JJJJSti 
vendor,  and  with  notice  of  which  he  purchased."     nmwitii 
He  further  said,  "  that  the  question  does  not  depend        ^*^^* 
upon  whether  the  covenant  runs  with  the  land,  is     -Bw^rtrftw 
evident  jfrom  this,  that  if  there  was  a  mere  agree-    ^'S*" 
xnent  and  no  covenant,  the  Court  would  enforce  it        — 
against  a  party  purchasing  with  notice  of  it ;  for  if 
an  equity  is  attached  to  the  property  by  the  owner, 
no  one  purchasing  with  notice  of  that  equity  can 
stand  in  a  different  situation  from  the  party  from 
whom  he  purchased."     He  held,  accordmgly,  that 
the  purchaser  was  bound  by  the  covenant. 

The  principle  thus  formulated  has  since  been  fre-  The  doctrine 
quently  applied.     Patc1iin{i  v.  Dubbins^  Kay,  1,  was  a  mwO^^' 
•case  where  a  covenant  to  leave  land  without  building  followed  in 

•  j.  /"J  'x  T_  j-i*        !x?   subsequent 

upon  it  was  enforced  against  a  purchaser  taking  with  casw? 
notice.  Coles  v.  Sims,  Kay,  56  ;  5  De  G.  M.  &  G.  1, 
was  a  case  of  an  attempt  to  violate  a  covenant  as  to 
frontage  and  otherwise  in  a  general  plan  of  laying 
out  a  building  estate.  Child  v.  JDotcglas,  Kay,  560, 
was  a  case  of  a  covenant  not  to  erect  any  building 
within  a  specified  number  of  feet  of  an  intended 
street.  With  these  cases  may  be  compared  Western 
V.  Macdermotty  L.  R  1  Eq.  499 ;  2  Ch.  72 ;  Peek 
V.  Matthews,  L.  R.  3  Eq.  515  ;  McLean  v.  McKcvu, 
L.  R  5  P.  C.  327 ;  German  v.  Chapman,  7  Ch.  D. 
271 ;  Lord  Manners  v.  Johnson,  1  Ch.  D.  673 ; 
London,  Chatham  &  Dover  Rail,  Co.  v.  Bull,  47  L.  T. 
413;  Chitty  v.  Bray,  48  L.  T.  860.  In  Parker  v. 
Whyte,  1  H.  &  M.  167,  a  covenant  not  to  carry 
on  a  particular  trade  was  held  to  be  binding 
upon  an  assignee  with  notice ;  and  covenants  of 
this  nature  have  also  been  enforced  in  the  cases 
of  Dennett  v.  Atherton,  7  Q.  B.  316  ;  Mitchell  v. 
Steward,  L.  R  1  Eq.  541  ;  Wilson  v.  Haii,  L.  R 
1  Ch.  463  ;  Feilden  v.  Slater,  L.  R  7  Eq.  523  ; 
Lvker  v.  Dennis,  7  Ch.  D.  227 ;  Nicoll  v.  Penning, 
19  Ch.  D.  258 ;  Kelsey  v.  Dodd,  52  L.  J.,  Ch.  34. 
So  where  the  covenant  was  that  the  beer  to  be  sold 
in  a  public-house  should  be  procured  from  the 
plaintiff,  the  defendant  was  restrained  from  pur- 
chasing elsewhere :  Catt  v.  Tourle,  L.  R  4  Ch.  654. 

In  Coles  V.  Sims,  5  De  G.  M.  &  G.  1,  it  was  at-  PubUc  policy. 
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tempted  to  be  argued  that  a  covenant  that  a  plot  of 
land  should  not  be  built  upon,  was  contrary  to  public 
policy,  but  without  success.  Indeed  a  similar  agree- 
ment had  already  been  enforced  against  the  Com- 
missioners of  Woods  and  Forests,  in  Rankin  v. 
Husldsson,  4  Sim.  23.  See  also  Squire  v.  Campbell, 
1  My.  &  Cr.  459  ;  McLean  v.  McKay,  L.  R  5  JP.  C. 
327 ;  and  Catt  v.  Taurle,  L.  R  4  Ch.  654. 

Restrtdwe  Covenants — PerpetuttyJ] — It  has  often 
been  questioned  whether  unhmited  restrictive  cove- 
nants are  not  void  as  transgressing  the  limits  of 
perpetuity.  The  question  was  raised  and  discussed 
in  the  case  of  Keppel  v.  Bailey,  2  My.  &  K.  517, 
and  in  pronouncing  judgment  in  that  case  Braughctm, 
L.C.,  said : — "  I  do  not  at  all  doubt  that  the  enjoy- 
ment of  property  may  be  tied  up,  and  an  illegal 
perpetuity  created  by  annexing  conditions  to  grants, 
or  by  executing  covenants  whereby  whoever  happens 
to  be  in  possession  shall  be  restrained  from  using 
that  which  is  the  subject  of  the  grant  or  covenant 
in  all  but  a  certain  prescribed  way ;  provided  always 
that  the  restraint  so  constituted  is  not  reserved  in 
favour  of  some  other  party  who  may  release  it  at 
his  pleasure ;  and  therefore  all  such  conditions  and 
covenants  are  void  if  they  go  beyond  the  period 
allowed  by  law.  But,  if  the  party  for  whom  the 
condition  is  made,  or  the  party  covenanting,  has 
the  entire  power  of  dealing  Avith  his  interest  in 
the  subject-matter,  it  is  an  obvious  mistake  to  treat 
this  as  an  instance  of  perpetuity,  or  of  any  tendency 
to  a  perpetuity.  Thus,  admitting  that  the  owners 
of  an  estate  could  no  more  be  restrained  perpetually 
from  cultivating  it  by  supplies  derived  from  any  but 
one  market,  or  from  selling  its  produce  at  any  but 
that  market,  than  they  could  be  restrained  from 
selling  the  estate;  and  admitting  that  the  one 
would  be  as  much  a  breach  of  the  rule  against 
perpetuity  as  the  other,  it  would  be  no  such 
violation,  nor  would  it  in  way  defraud  that  rule, 
if  the  owner  of  the  estate  were  restrained  from 
buying  and  selling  at  any  market  save  that  belong- 
ing to  a  certain  party,  entitled  by  grant  or  covenant 
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io  the  privilege,  and  which  he  might,  at  his  pleasure, 
vary  or  extinguish.  Upon  other  grounds  such  a 
restraint  may  be  objectionable  and  void  in  law  as 
well  as  bad  in  policy,  but  certainly  not  upon  the 
doctrine  of  perpetuity,  any  more  than  a  right  of 
way  or  other  easement  which  the  owners  of  an 
estate  may  enjoy  over  the  close  of  another,  or 
a  rent  issuing  out  of  an  estate,  and  which  may 
nearly  absorb  its  profits.  The  easement  and  the 
rent  are  the  property  in  question,  and  they  are 
free." 

This  passage  would  appear  to  point  to  the  pos- 
«ibiUty  of  all  persons  in  whom  the  various  rights 
and  interests  in  property  were  vested,  joining  and 
conveying  it,  as  the  true  criterion  of  the  question 
whether  a  disposition  of  property  is  void  for  trans- 
gressing the  rule  or  not.  This,  however,  seems  not 
to  be  a  correct  view  of  the  law  in  this  respect.  A 
definition  of  a  perpetuity  which  has  recently  been 
quoted  with  approval  by  more  than  one  judge,  is 
as  follows  : — "  A  perpetuity  is  a  future  limitation 
whether  executory  or  by  way  of  remainder 
and  of  either  real  or  personal  property,  which  is 
not  to  vest  until  after  the  expiration  of,  or  will 
not  necessarily  vest  within,  the  period  fixed  and 
prescribed  by  law  for  the  creation  of  future  estates 
And  interests  ;  and  which  is  not  destructible  by  the 
persons  for  the  time  being  entitled  to  the  property 
jBubject  to  the  future  limitation,  except  with  the 
concurrence  of  the  person  interested  under  that 
limitation  "  (p).  It  seems,  therefore,  that  a  cove- 
nant, even  though  it  may  be  capable  of  being  re- 
leased, may  be  void  as  tending  to  create  a  perpetuity : 
And  when  this  is  the  case,  it  appears  that  the  cove- 
nant will  not  be  enforced  by  the  Court  under  the 
doctrine  of  TuUc  v.  Moxhay,  2  Ph.  774,  and  that 
upon  the  ground  that  the  covenant  is  void  :  London 
/ind  South  Westei*n  Bail.  Co.  v.  Gonim,  20  Ch.  D. 
562,     In  that  case,  however,  the  covenant  was  not 
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(p)  Lewis  on  Perpetuities,  p.  164.  Quoted  in  London  and  Sonth- 
Western  Bail,  Co.  v.  Gomm,  20  Ch.  D.  at  pp.  575,  581,  aud  Dunn  v. 
I'lood,  25  Ch.  D.  at  p.  633. 
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actually  restrictive  (q),  but  was  a  covenant  to  do 
a  distinct  act,  which  in  effect  created  an  interest,  of 
an  equitable  nature,  in  the  land  affected  thereby. 
Where  a  covenant  is  purely  restrictive  it  appears 
to  be  regarded  as  not  within  the  rule  :  see  Kevpell  v. 
Bailey,  2  My.  &  K.  517 ;  Catt  v.  Tourle,  L  R  4 
Ch.  654. 

Extent  of  doctrine  in  Tulk  v.  Moxhay.^ — It  must 
be  remembered  that  the  equitable  doctrine  of 
notice  does  not  apply  to  all  cases  of  covenant.  The 
expressions  used  in  the  case  of  Tulk  v.  Moxhay, 
would  seem  to  imply  that  covenants  to  use  land  in  a 
particular  way,  in  the  sense  of  performing  particular 
things  upon  the  land,  might  be  enforced  against  a 
purchaser  with  notice.  The  strongest  case  in  this 
direction  seems  to  be  that  of  Cooke  v.  Chilcott,  3 
Ch.  D.  694.  In  that  case  the  purchaser  covenanted 
that  he  would  carry  out  certain  works  upon  his  land 
with  a  view  to  supply  the  land  of  the  vendor  with 
water ;  and  it  was  held  that  this  was  either  a  cove- 
nant which  would  run  with  the  land,  or  a  covenant 
by  notice  of  which  a  sub-purchaser  would  be  bound. 
It  was  also  held  that,  though  the  Court  would  not 
grant  a  mandatory  injunction  to  compel  the  con- 
struction of  works  which  it  could  not  superintend, 
yet  the  same  result  might  be  obtained  by  the  grant- 
ing an  injunction  to  restrain  the  person  liable  to 
perform  the  covenant  from  permitting  the  covenant 
to  remain  unperformed.  This  case  has  been  sub- 
sequently under  the  notice  of  the  Courts  in  more  than 
one  instance,  and  must  now  be  regarded  as  overruled 
on  this  point :  see  the  judgment  of  Brett,  L. J.,  in 
Hayicood  v.  Brunsioick  Permanent  Building  Society j 
8  Q.  B.  D.  403,  at  p.  408.  In  that  case  land 
had  been  granted  to  a  purchaser  in  fee  in  considera- 
tion of  a  rent-charge,  and  of  a  covenant  to  build 
and  repair  buildings,  it  was  held  that  the  assignee 
of  the  grantee  of  the  land  was  not  liable  to  the 


(g)  This  case  in  effect  overrules  the  dictum  in  the  case  of 
Gilhertson  v.  Jiichards,  4  H.  &  N.  277,  297 ;  and  the  decision  in 
Birmingham  Canal  Go.  v.  Cartwrightj  11  Ch.  D.  421. 
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assignee  of  the  grantee  of  the  rent-charge,  on  the 
covenant  to  repair :  he  was  not  Uable  at  law  because 
the  covenant  is  within  Milnes  v.  Branchy  5  M.  &  S. 
411,  and  does  not  run  with  the  rent,  even  though  a 
rent  in  fee  ;  nor  at  equity,  for  the  doctrine  of  Tulk 
V.  Moxhay,  does  not  apply  to  cases  wher^  the  cove- 
nant can  only  be  enforced  by  making  the  covenantor 
"  put  his  hand  into  his  pocket ; "  and  in  Austerherry 
v.  Corporation  of  Oldham^  29  Ch.  D.  750,  where  a 
piece  of  land  for  a  road  was  granted  to  trustees  for 
a  joint  stock  company  who  were  to  make  a  road, 
and  the  trustees  in  the  conveyance  covenanted  with 
the  grantor,  his  heirs  and  assigns,  that  they,  the 
trustees,  their  heirs  and  assigns,  would  make  the 
road  and  keep  it  in  repair,  it  was  held   that  the 
assignee  of  the  adjoining  lands  of  the  grantor  could 
not  enforce  the  covenant  as  against  the  assignees 
of  the  trustees,  though  the  assignees  of  both  the 
grantor  and  the  trustees  took  with  notice  of  the 
covenant.     It  was  laid  down  in  this  case  also,  that 
the  doctrine  of  Talk  v.  Moxhay j  2  Phil.  774,  applies 
only  to   restrictive  stipulations,  and  is  not  to   be 
extended  so  as  to  bind  in  equity  a  purchaser  who 
takes  with  notice  of  a  covenant  to  expend  money 
on  repairs  or  otherwise,  which  does  not  run  with 
the  land  at  law  :  and  it  was  also  said  by  Ldndley  and 
Fry,  L.JJ.,  that  the  burden  of  a  covenant  which 
does  not  involve  a  grant  (as  to  which  see  infra, 
p.  296),  never  runs  with  the  land  except  as  between 
landlord  and  tenant,  and  that,  so  far  as  regards  this 
part  of  the  judgment  in  Cooke  v.  Ghilcott,  3  Ch.  D. 
694,  that  case  must  be   considered  as   overruled. 
It  follows,  therefore,  that  CooJce  v.    Chilcott  cannot 
be  relied  on  in  either  branch  of  the  decision :  for 
the  covenant  did  not  run  with  the  land,  it  being  not 
a  case  of  landlord  and  tenant ;  and  the  covenant 
was  one  which  required  the  expenditure  of  money, 
and  therefore  one  which,  according  to  the  cases  of 
Haywood  v.  Brunstmck  Permanent  Building  Society 
and  Aiisterbeiry  v.  Corporation  of  Oldham,  could  not 
bind  the  purchaser  in  equity,  even  though  he  took 
with  notice.      This  limitation  of  the  principle  of 
TuUc  V.  Moxhay,  was  carried  even  further  by  the 
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Court  of  Appeal  in  the  case  of  London  and  South- 
western Bail  Co.  V.  Gomm,  20  Ch.  D.  562,  in 
which  it  was  laid  down  that  that  principle  does  not 
apply  to  covenants  to  do  acts  relating  to  the  land. 
So  also  in  Andrew  v.  Aitkin,  22  Ch.  D.  218,  it  was 
held  that  ihe  assignee  of  a  grantee  of  land  subject 
to  a  rent-charge  and  to  a  covenant  to  erect  buildings 
of  a  certain  value  was  not  bound  affirmatively  by 
the  covenant,  though  he  might  be  called  upon  to 
allow  the  buildings  to  be  erected  upon  the  land  in 
conformity  with  the  covenant. 

It  appears,  therefore,  that  such  covenants  as  are 
strictly  restrictive,  though  they  do  not  run  with  the 
land  {antey  p.  288),  may  be  enforced  against  the 
assignee  of  the  covenantor,  on  the  equitable  ground 
of  notice :  but  that  covenants  to  perform  any  act 
with  regard  to  land,  as  a  rule,  will  not  bind  the 
assignee,  unless  they  run  with  the  land  at  law  :  and 
it  has  been  seen  that  such  covenants  run  with  the 
land  only  when  the  relation  of  landlord  and  tenant 
exists  at  the  date  of  the  covenant  between  the 
covenantee  and  the  covenantor. 

There  is,  however,  a  further  class  of  cases  to  be 
considered,  in  which  the  Courts  at  first  sight  appear 
to  have  gone  to  the  length  of  decreeing  purchasers 
with  notice  of  covenants  to  expend  money  upon  land 
to  comply  with  these  covenants.  Upon  a  closer 
examination  it  would  seem  clear  that  the  ground  on 
which  the  Courts  have  enforced  the  performance  of 
such  covenants,  has  rather  been  that  the  covenants 
have  in  fact  partaken  largely  of  the  nature  of  grants ; 
and  that  they  were  in  effect,  not  covenants  bind- 
ing the  assignees  as  running  with  the  land,  or  on  the 
ground  of  notice,  but  grants  to  which  the  assignees 
could  be  compelled  to  give  effect.  In  the  old  case  of 
Brewster  v.  Kidgilly  12  Mod.  166  (r),  the  owner  of 
a  manor  granted  a  rent-chaxge  in  fee,  and  on  tiie 
deed  was  endorsed  a  memorandum  declaring  it  to 


(r)  This  case  is  also  reported  elsewhere :  see  atUe^  p.  261 ;  but 
the  report  in  12  Mod.  166,  seems  to  be  most  intelligible:  see  a 
fuller  discussion  of  the  case  in  the  notes  to  Spencer*M  Case^  1  Smithy 
L.  C.  75. 
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be  the  true  intent  and  meaning  of  the  deed  that 
the  grantee  and  his  heirs  should  for  ever  thereafter 
be  paid  the  said  rent-charge  without  any  deduction 
or  abatement  of  taxes,  charge,  or  pajnnent  out  of^ 
for,  or  concerning  the  said  rent,  or  the  said  manor 
or  land  charged  therewitL  The  Court  differed  as 
to  the  construction  to  be  put  upon  this  memorandum ; 
but  they  agreed  in  their  view,  first,  that  if  the  memo- 
randum was  to  be  taken  as  a  part  of  the  grant,  it 
ran  with  the  land,  and  secondly,  that  if  it  was  a 
covenant  to  pay  without  deduction,  it  did  not  so 
Tun.  Lord  Holt  took  the  latter  view;  the  other 
two  judges  the  former.  In  Holmes  v.  Buckley,  1 
Eq.  Ca.  Abr.  27,  there  was  a  grant  to  the  plain- 
tiff's predecessor  in  title  of  a  watercourse  over  land 
held  by  the  defendant,  with  a  covenant  by  the  grantor 
of  the  watercourse  to  cleanse  it.  The  de^ndant 
seems  practically  to  have  interfered  with  the  water- 
course by  his  building  operations  ;  and  the  plaintift^ 
nought  to  compel  him  to  fulfil  his  covenant  to  cleanse. 
With  reference  to  the  question  of  the  devolution  of 
the  burden  of  the  covenant,  it  has  been  pointed  out 
that  the  plaintiff  clearly  had  a  rie^ht  to  relief  of  some 
sort  in  order  to  prevent  the  defendant  from  inter- 
rupting  his  easement :  and  also  that  the  report  of 
the  case   is  too   brief  and  obscure  to   afford  safe 

f  round  for  inference  as  to  the  precise  grounds  of 
ecision.  As  regards  the  right  of  the  assignee  of 
the  plaintiff  to  enforce  the  covenant,  it  has  been 
suggested  that  the  decision  may  be  supported  either 
on  the  ground  that  the  watercourse  was  intended  to 
supply  the  plaintiff's  land,  and  that  the  covenant  to 
cleanse  ran  with  the  land  for  the  benefit  of  which 
the  watercourse  existed :  Austerherry  v.  Corporation 
of  OldJiam,  29  Ch.  D.  at  p.  777 ;  or  on  the  ground 
that  the  covenant  to  cleanse  was  in  fact  part  of  the 
grant  of  the  watercourse,  so  as  to  give  the  grantor 
a  right  which  he  could  enforce  without  reference  to 
the  question  whether  the  covenant  would  or  would 
not  run  with  the  land:  compare  Rowhowtham  v. 
Wilson,  8  H.  L.  C.  362 ;  Aspden  v.  Seddon,  1  Ex.  D. 
496.  In  the  case  of  Morland  v.  Cook,  L.  K.  6  Eq. 
252,  there  had  been  a  partition  of  lands  protected 
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by  a  sea-wall  from  the  inroads  of  the  sea ;  and  the 
several  grantees  had  covenanted  to  contribute  rate- 
ably  to  the  cost  of  repairing  the  wall.  The  defen- 
dant had  no  actual  notice  of  the  covenant ;  but  it 
was  held  that  the  situation  of  the  land  was  in  itself 
sufficient  to  put  him  upon  inquiry.  Lord  Bomtllyy 
M.R.,  in  deciding  the  case,  said  that  this  was  a 
covenant  which  ran  with  the  land ;  but  it  was 
remarked  by  Lindley,  L.J.,  in  Austerherry  v.  Cor- 
poration  \of  Oldham,  29  Ch.  D.,  at  p.  782,  that 
''there  was  that  which  amounted  to  the  creation 
of  a  rent-charge  for  the  repair  of  the  sea-wall." 
It  seems,  therefore,  that,  except  as  between  land* 
lord  and  tenant,  the  burden  of  a  covenant  cannot 
run  with  the  land,  unless  it  amounts  to  the  grant 
of  an  estate  or  interest  in  the  land,  and  that  the 
equitable  doctrine  of  notice  cannot  be  employed  to 
compel  the  assiennee  of  a  covenantor  to  incur  outlay 
or  tJ  do  a^ythiS  of  »a  active  character. 

According  to  Talk  v.  MoxhaVy  2  Phil.  774,  in 
order  to  render  the  covenant  binding  on  an 
assignee,  it  is  necessary  that  such  assignee  should 
take  with  notice.  Of  course,  no  question  can 
arise  where  the  notice  is  actual  and  personal 
in  the  assignee.  But  it  has  also  been  held  that 
constructive  notice  is  sufficient  for  this  purpose, 
and  that  an  assignee  is  bound  who  is  put  upon 
incjuiry,  and  might  have  discovered  the  fict  of  Se 
existence  of  the  covenant  if  he  had  taken  the  trouble 
to  make  proper  inquiries.  In  such  cases  the  assignee 
suffers  for  his  own  default.  Thus,  a  purchaser  who 
derives  his  title  under  deeds  containing  notice  of 
the  covenant,  will  be  held  to  be  affected  with  notice : 
London,  Chatham  and  Dover  Rail.  Co.  v.  Bull,  47 
L.  T.  413 ;  and  this  point  has  been  carried  further 
still,  for,  in  Coles  v.  Sims^  5  De  G.  M.  &  G.  1,  it  was 
held  that  an  assignee,  claiming  by  means  of  deeds, 
one  of  which  refLed  to  th7deed  containing  the 
restrictive  clause,  though  not  to  the  clause  itself, 
was  held  to  be  bound  by  the  clause.  So  a  lessee  \b 
bound  by  covenants  of  this  nature  by  which  his 
lessor  is  bound,  for  he  is  to  be  presumed  to  be 
aware  of  his  lessor's  title  and  all  that  affects  it: 
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Parkun  v.  White,  1  H.  &  M.  167  ;  Eastwood  v.  Lever,  co^Sts 

13  W.  R.  195  ;  Feildm  v.  Slater,  L.  R  7  Eq.  523 ;  mn  with 
i>e7zweftv.^<Aer«on,L.  R7Q.  B.  316.    This  liability        ^***- 


of  the  lessee  is  not  removed  by  sect.  2,  sub-sect.  1  of    litatricUve 
the  Vendor  and  Purchaser  Act,  1874,  but  a  lessee  is    j^l^ne  in 
now  in  the  same  position  as  if,  before  that  Act,  he       t*^^  v. 
had,  by  stipulation,  precluded  himself  from  demand-      ^^^' 
ing  the  production  of  the  lessor's  title :  Potman  v. 
Harland,  17  Ch.  D.  353.    See  also  Clements  v.  Welles, 
L.  R  1  Eq.  200 ;   Wilson  v.  Hart,  L.  R  1  Ch.  463 ; 
Sumner  v.  Schojield,  43  L.  T.  763 ;    Thornewall  v. 
Johnson,  50  L.  J.  Ch.  641 ;   see  also  Conveyancing 
Act,  1882  (45  &  46  Vict.  c.  39),  sect.  3. 

It  is  also  possible  that  a  purchaser  may  be  put  Constnictivo^ 
upon  inquiry  in  other  ways  than  by  means  of  title- 
deeds.  Thus,  in  Morland  v.  Cook,  L.  R.  6  Eq.  252, 
it  was  held  that  the  purchaser  of  land  which  was 
obviously  protected  from  the  sea  by  a  sea-wall,  was 
by  that  fact  put  upon  inquiry  sufficiently  to  fix 
him  with  notice  of  a  covenant  to  contribute  to  the 
repair  of  the  sea-wall.  It  may,  however,  perhaps  be 
doubted  how  far  this  point  was  necessary  to  support 
the  decision  in  this  particular  case  :  see  supra,  p.  297. 
So,  where  a  purchaser  buys  land,  which  in  his  vendor's 
hands  is  subject  to  a  fee  farm  rent,  he  is  bound  to 
inquire  into  the  provisions  of  the  superior  grant : 
see  Bank  of  Ireland  v.  Broohfield  Linen  Go. ,  1 5  L.  R. 
Ir.  37,  and  Hyde  v.  Warden,  3  Ex.  D.  72. 

The  doctrine  of  constructive  notice  is  not,  how- 
ever, to  be  pushed  further  than  is  consistent  with 
the  ordinary  rules  of  prudence  and  the  ordinary  con- 
duct  of  business  {s).  Thus,  in  Parhyn  v.  White,  1 
H.  &  M.  167.  it  is  susfscested  that  if  a  lessee  makes 
inquiries  properly,  al  then  leaxns ,  nothing  which 
wiU  put  him  upon  further  investigation,  he  will  not 
be  bound ;  and,  in  CaHer  v.  Williams,  L.  R.  9  Eq. 
678,  it  was .  held  that  where  an   assignee  had  no 

-  .  -  ^^^^     I         ^1         !■       ■  ■  III  ^_IW     I  I     ^^  -       1 

(<)  A  purchaser  or  mortgagee  who  buys  or  takes  a  security 
without  inTestigation  of  title,  is  affected  with  notice  of  all  that  he 
would  have  discovered  upon  the  usual  investigation,  though  not  of 
such  matters  as  he  would  not  have  ascertained  without  going 
behind  the  documents  of  title  themselves :  Earl  of  Oainthorough 
v.  Watcombe  Terra  Cetia  Clay  Co,,  54  L.  J.,  Ch.  991. 
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notice,  and  would  have  leamt  nothing  of  the  cove- 
nant from  his  assigiior,  nor  even  if  he  had  seen  the 
conveyance  to  hia^gnor,  he  W.S  not  boand. .  In 
that  case  the  restrictive  covenant  was  not  contained 
in  the  purchase-deed  but  in  a  separate  instrument, 
to  which  the  purchase-deed  appears  not  to  have 
referred.  It  seems,  therefore,  that  where  restric- 
tive covenants  are  imposed  upon  a  purchaser,  it 
wiU  always  be  prudent  either  to  embody  the  cove- 
nant  in  his  conveyance  or  to  take  care  that  the  con- 
veyance refers  clearly  and  with  precision  to  the  deed 
in  which  the  covenants  are  contained. 

In  Child  V.  Douglas,  Kay,  560,  Wood,  V.-C,  con- 
sidered the  mode  in  which  restrictive  covenants 
operated  in  cases  where  a  number  of  purchasers, 
buying  plots  on  the  same  estate,  enter  into  covenants 
either  with  the  vendor  or  with  one  another.  He  sug- 
gested that  the  case  was  analogous  to  that  of  a  convey- 
ance to  uses  where  the  covenants  with  the  grantee  to 
uses  enure  for  the  benefit  of  the  beneficiaries.  This, 
however,  appears  not  to  be  now  regarded  as  the  true 
view  of  the  matter.  The  questioS  was  discussed  in 
Keates  v.  Lyon,  L.  R.  4  Ch.  218.  In  that  case  a 
vendor  sold  part  of  an  estate  to  a  purchaser,  who 
entered  into  restrictive  covenants ;  the  vendor  then 
sold  other  parts  to  subsequent  purchasers,  who 
appear  to  have  had  no  notice  of  the  first  purchaser  s 
covenants ;  finally,  the  vendor  bought  back  from  the 
first  purchaser  the  land  which  had  been  sold  to  him. 
On  a  subsequent  sale  by  the  vendor  of  this  part  of 
the  estate,  it  was  contended  that  the  benefit  of  the 
covenants  entered  into  by  the  first  purchaser  enured 
to  the  benefit  of  the  subsequent  purchasers,  and  that 
the  vendor  could  not  sell  except  subject  to  the 
burden  of  these  covenants.  It  was  held  that  the 
benefit  of  the  covenants  did  not  enure  as  was  con- 
tended, and  that  the  vendor  was  entitled  to  sell,  dis- 
changed  from  the  covenants.  The  decision  appears 
to  turn  upon  the  fact  that  the  subsequent  purchasers 
seem  to  have  had  no  notice  of  the  covenants,  and 
that  there  was  no  intention  on  their  part,  or  contract 
between  them  and  their  vendor,  that  they  should 
take  the  benefit  of  the  covenants.     The  devolution 
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of  the  benefits  of  the  covenants  therefore  depends  not 
upon  any  quality  inherent  in  the  covenants  them- 
selves but  upon  the  bargain  made  between  the 
parties  who  are  concerned.  In  the  case  of  Harrison 
V.  Good^  L.  R.  11  Eq.  338,  the  converse  conclusion 
was  arrived  at ;  there  the  original  purchaser  cove- 
nanted not  to  do  or  suffer  anything  which  would  be 
a  nuisance  to  the  adjoining  property  of  the  vendor. 
Upon  subsequent  sales  in  plots  by  the  purchaser  the 
sub-purchasers  entered  into  covenants  in  similar 
terms.  It  was  held  that  these  covenants  operated 
to  protect  not  only  the  adjoining  land  of  the  original 
vendor  but  also  the  different  plots  of  the  sub- 
purchasers^ and  that  it  was  part  of  the  arrangement 
that  the  sub-purchasers  should  have  that  benefit, 
and  that  accordingly  they  were  each  of  them  entitled 
io  enforce  the  covenants.  See  also  Eastwood  v. 
Lever  J  13  W,  R.  195.  This  point  is  well  brought  out 
by  the  two  cases  of  McLean  v.  McKay y  L.  R.  5  P.  C. 
327,  and  Benals  v.  Gowlishawy  9  Ch.  D.  125 ;  8.  (7., 
11  Ch.  D.  866.  In  the  latter  of  these  cases  the 
owner  of  a  residential  estate  sold  a  part  of  it  to  the 
defendant's  predecessors  in  title,  who  entered  into 
restrictive  covenants ;  and  subsequently  the  part  of 
the  estate  which  had  been  retained  was  sold  to  the 
predecessors  in  title  of  the  plaintiffe.  The  plaintiflfe, 
the  assignees  of  the  covenantees,  endeavoured  to 
enforce  the  covenants  as  against  the  defendants,  the 
assignees  of  the  covenantors;  but,  as  it  appeared 
that  there  was,  as  a  fact,  no  intention  on  the  part  of 
the  parties  to  the  conveyance  to  the  predecessors  of 
the  plaintiffs  that  they  should  have  the  benefit  of  the 
restrictive  covenants,  it  was  held  that  they  had  no  title 
to  enforce  them.  In  McLean  v.  McKay ^  a  vendor, 
on  the  sale  of  a  part  of  an  estate,  covenanted  with 
the  purchaser  that  a  particular  plot  of  land  should 
be  retained  unsold,  and  that  it  should  remain  open 
and  unbuilt  upon  for  the  benefit  of  the  two  parts  of 
the  estate.  Here  the  intention  being  obviously  that 
the  benefit  and  burden  of  the  covenant  should  de- 
volve upon  the  successive  holders  of  the  two  parts 
of  the  estate,  it  was  held  that  it  would  do  so,  and 
that  the  persons  in  whom  the  estate  of  the  purchaser 
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When       ^3jg  vested  miffht  enforce  the  covenants  at  any  time 
IHL'^    against  the  persons  in  whom  the  estate  o^   the 
^*^^       vendor  might  happen  to  be  vested.     See  also  Heslop 
Rutrictiw     V.  Leckiey  6  App.  Ca.  560. 

^^nein        The  intention  of  the  parties  in  the  cases  cited 

Tuik  V.      appears  to  have  been  discoverable  from  the  facts  of 

^^"^^      the  ca^e— as  from  the  history  of  the  negotiation  or 

from  the  documents.     In  the  larger  number  of  cases 

the  data  from  which  the  intention  has  to  be  inferred 

appears  to  be  the  nature  of  the  original  contract, 

which  may  or  may  not  be  such  as  to  show  that  it 

was  intended  that  the  burden  and  benefit  of  it  should 

continue  to  exist,  and  the  assent  of  the  particular 

purchaser  to  that  arrangement,  which  is  inferred  from 

his  taking  the  land  notwithstanding  that  he  has  notice 

of  the  covenant  in  question.    See  as  to  conditions  of 

sale  indicating  such  intention,   KottinqJiam  Patent 

Brick  and  Tile  Co.  v.  Buthr,  26  Q.  B.  'D.  778, 

Who  may  bqo       The  right  to  enforco  a  restrictive  covenant  upon 

restekS^  ®^    the  equitable  ground  of  notice  (which  stands  to  the 

covenante        obligation  to  perform   such  a  covenant  upon  the 

£^^^*^       same  ground  in  the  same  relation  as  the  title  to 

the  benefit  of  a  covenant  running  with  land  to  the 
obligation  to  fulfil  a  covenant  running  with  land) 
devolves  upon  every  assignee  of  the  covenantee  who 
takes  with  notice. 

The  question  sometimes  arises,  in  connection  with 
cases  where  the  restrictive  covenants  afiect  equally 
plots  parcelled  out  from  a  larger  estate,  who  may 
bring  an  action  upon  them.  There  are  two  principal 
modes  of  entering  into  systems  of  covenants  such  as 
these :  either  each  purchaser  enters  into  the  cove- 
nants with  the  vendor,  or  each  purchaser  covenants 
with  the  other  purchasers.  In  the  first  case  the 
vendor  appears  to  be  regarded  as  a  trustee  of  the 
covenants  for  the  benefit  of  the  purchasers  severally : 
Eastwood  V.  Lever,  13  W.  R.  195  ;  Harrison  v.  Goody 
L.  R.  11  Eq.  338.  In  cases  of  this  kind,  where  the 
action  is  being  brought  by  a  purchaser  against 
another,  the  vendor  or  original  covenantor  is  not  a 
necessary  or  proper  party  to  the  action,  if  he  has 
parted  with  all  his  interest  in  the  property  and  is 
not  in  any  way  in  fault :   Clements  v.  Wdlesy  L.  .R.  1 


PURCHASE  DEEDS.  303 

Eq.  200  :  and  this  is  so  even  where  the  conveyance     ^  ^^"^^ 
to  the  defendant  purchaser  has  not  been  executed :      run  witk 
Bowes  V.  Law,  L.  R  9  Eq.  636,  in  which  case  the        ^^^ 
plaintiff  was  decreed  to  pay  the  costs  of  the  vendor, 
who  had  been  made  a  party.     Nor  are  the  other 
purchasers  necessary  parties  :   Western  v.  MacderTnotty 
L.  R  2  Ch.  72. 

On  the  other  hand,  any  purchaser  or  assignee  who 
is  entitled  to  the  benefit  of  the  covenants  may  bring 
-an  action  to  enforce  them :  Child  v.  Douglas,  Kay 
560 ;  Western  v.  Macdermott,  L.  R  1  Eq.  499  ;  2 
Ch .  72 ;  McLean  v.  McKay,  L.  R.  5  P.  C.  327 ; 
Lord  Manners  v.  Johnson,  1  Ch.  D.  673  ;  Richards  v. 
Revitt,  7  Ch.  D.  224  ;  Nicoll  v.  Fenning,  19  Ch.  D. 
258 ;  Martin  v.  Spicer,  34  Ch.  D.  1.  Even  though 
the  assign  be  only  a  lessee  of  one  of  the  contracting 
parties,  he  is  entitled  to  sue  to  restrain  a  breach : 
Taite  v.  Gosling ^  11  Ch.  D.  273.  And  the  vendor 
himself,  or  his  assign,  may  sue :  Lord  Manners  v. 
Johnson,  1  Ch.  D.  673. 

A  person  entitled  to  sue  upon  the  covenants  Right  to  sue 
may  lose  his  right  to  relief  by  his  conduct,  whether  ^^er. 
lie  be  the  original  covenantee,  or  one  of  a  num- 
ber of  purchaser-covenantees.  Thus,  where  the 
<5ovenants  related  to  the  mode  of  building  upon  an 
estate,  and  the  covenantee  had  released  one  of  the 
covenantors,  and  allowed  him  to  build  in  such  a  way 
as  to  destroy  the  advantages  which  the  covenants 
were  calculated  and  intended  to  secure,  it  was  held 
that  all  the  covenantors  were  released :  Roper  v. 
WilUamSy  T.  &  R  18.  In  the  case  of  Peek  v.  Mat- 
thews j  L.  R  3  Eq.  515,  the  restrictive  covenants 
were  entered  into  by  the  purchasers  with  one  another, 
SJ&  well  as  by  the  purchasers  with  the  vendor ;  the 
vendor  was  held  to  have  debarred  himself  from  en- 
forcing the  covenants  upon  one  purchaser  by  having 
permitted,  without  interference,  material  breaches  of 
the  covenants  by  other  purchasers.  It  was  also  held 
that  the  fact  that  there  were  covenants  by  the  pur- 
chasers with  one  another  as  well  as  the  covenants 
with  the  vendor,  made  no  difference ;  and,  further, 
that  the  vendor  was  equally  barred  of  his  remedy, 
though  the  purchaser  in  question  had  bought  his  plot, 
And  had  executed  the  deed  of  covenant  after  the 
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breaches  by  the  other  purchasers  had  been  com- 
mitted. In  these  cases  the  covenant  seems  to  be 
taken  as  waived  by  the  covenantee. 

The  covenantee  may  also  lose  his  rights  by  ac- 
quiescence in  the  particular  breach  complained  of : 
Duke  of  Bedford  v.  Trustees  of  British  Museum^  2 
My.  &  K.  552.  The  amount  of  acquiescence  which 
is  requisite  to  have  Ihis  effect  will  depend  upon  the 
circumstances  of  each  case.  Where  a  building  estate 
had  been  laid  out  in  lots,  which  were  sold  by  the 
owners  of  the  estate  to  different  purchasers,  each  of 
whom  covenanted  with  the  vendors  and  with  the 
purchasers  of  the  other  lots  not  to  build  a  shop  on 
his  land  or  to  use  his  house  as  a  shop,  or  to  carry  on 
any  trade  therein,  a  purchaser  who  used  his  house  as 
a  private  dwelling-house  was  held  to  have  barred 
himself  by  acquiescence,  as  it  appeared  that  the 
breach  of  which  he  complained  had  been  a  patent 
and  continuous  breach  for  three  years  before  action 
brought,  and  one  which  was  known  to  him  :  Sayers 
V.  CoUyer,  24  Ch.  D.  180 ;  28  Ch.  D.  103.  On  the 
other  hand,  in  a  similar  case,  a  delay  of  five  months, 
coupled  with  non-interference  with  a  similar  breach 
on  another  part  of  the  same  estate,  was  held  not 
sufl&cient  to  disentitle  the  plaintiff:  Mitchell  v. 
Steward y  L.  R.  1  Eq.  541  ;  cf.  Coles  v.  SitoSj  5  De 
G.  M.  &  G.  1  ;  Kelsey  v.  Dodd,  52  L.  J.  Ch.  34. 

The  doctrine  of  acquiescence  is  not,  however,  to 
be  carried  so  far  as  to  hold  that  a  man  who  has  per- 
mitted an  infringement  of  a  covenant  is  bound  to 
permit  another :  per  Turner ^  L.  J.,  in  LhydY.  London, 
Chathamy  and  Dover  Bail.  Co.,  2  De  G.  J.  &  S.  578. 
But  acquiescence  in  the  violation  of  a  covenant  to 
a  certain  extent  has  been  held  a  sufficient  objection 
to  the  granting  of  an  interlocutory  injunction  against 
a  greater  violation  of  it :  Child  v.  Douglass,  5  De  G. 
M.  &  G.  739.  There  is,  of  course,  a  material  differ- 
ence in  this  respect  between  an  application  for  an 
interlocutory  injunction  and  the  actual  hearing  of  the 
case :  see  Patching  v.  Dubbins,  Kay,  1.  The  rule  as 
to  acquiescence  barring  the  right  to  remedy  appears 
to  apply  only  to  cases  in  which  the  residt  of  the 
acquiescence,  or  of  the  waiver,  has  been  to  make 
practically  unattainable  the  very  objects,    for  the 
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attainment  of  which  the  covenants  were  entered  q^^^^JJ^, 
into.  So  in  Gei'man  v.  Chapman,  7  Ch.  D.  271,  mnwitii 
where  the  purchasers  of  plots  on  an  estate  cove-  ^"^^ 
nanted  with  the  vendor  not  to  use  their  houses 
otherwise  than  as  private  residences,  and  the  vendor 
had  ffiven  permission  to  one  of  the  purchasers  to 
open\  school  in  his  house,  it  waa  hefi  that  he  was 
not  thereby  compelled  to  permit  a  breach  of  the 
covenant  in  respect  of  another  house.  The  magni- 
tude  of  the  breaches  in  which  the  covenantee  has 
acquiesced  must  also  be  taken  into  consideration : 
Kerrw  v.  Sober ^  1  Sim.  N.  R.  517  ;  Dvke  of  Bedford 
V.  Trustees  of  British  Museum,  2  My.  &  K.  552 ; 
Roper  V.  Williams,  T.  &  R.  18;  Mitchell  v. 
Steward,  L.  R.  1  Eq.  541 ;  Richards  v.  Revitt,  7  Ch. 
D.  224.  Nor  is  a  purchaser  of  one  part  of  an  estate 
barred  of  his  remedy,  when  breaches  on  another  part 
of  the  estate  have  been  permitted  by  the  trustees  of 
the  deed  of  covenant  on  which  he  relied :  Jackson 
V.  Winnifrithy  47  L.  T.  243.  Nor  will  a  covenantor 
be  barred  even  when  he  has  himself  committed 
breaches  of  the  covenant,  if  such  breaches  are  not 
material :  Western  v.  Macdermott,  L.  R.  2  Ch.  72. 
It  is  not  necessary  that  the  covenant  should  state 
upon  the  face  of  it  what  its  object  is ;  that  may  be 
gathered  from  its  nature,  and  any  action  calculated 
to  defeat  the  object  so  gathered  will  be  prevented : 
Lord  Manners  v.  Johnson,  1  Ch.  D.  673. 

ReUef  may  possibly  be  refused  on  the  ground  of  the  wiiat  dumage 
smallness of thedamage :  BeeLloydv.  London,  Chatham,  J^ion!^^^* 
and  Dover  Rail.  Co.,  2  De  G.  J.&S.  580;  but  it  appears 
doubtfrd  how  far  this  is  to  be  carried.  When  there 
is  an  agreement  or  covenant  between  two  parties, 
the  Court  will  restrain  a  breach  of  the  covenant, 
without  enquiring  whether  the  breach  will  result  in 
damage  of  a  substantial  character  :  see  Dickenson  v. 
Grand  Junction  Canal  Co.^  15  Beav.  260,  a  case  of 
an  agreement  as  to  user  of  rights  of  water  :  Tim>ing 
V.  Eckersley,  2  K.  &  J.  264  ;  Lord  Manners  v.  John- 
son^  1  Ch.  D.  673.  The  same  rule  appUes  where  the 
defendant  is  an  assignee  of  land  with  notice  of  a 
covenant,  and  not  the  original  covenantor,  and  in 
8uch  cases  the  covenantee  suing  on  breach  of  covenant 
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is  not  bound  to  prove  substantial  damage  :  Btchards 
V.  Bevittf  7  Ch.  D.  224.  Relief  was  refused  in 
Johnstone  v.  Hall,  2  K.  &  J.  420,  on  the  ground  that 
the  plaintiff  was  a  reversioner,  and  the  dama£[e  to 
his  Wrest  VTBs  trivial  and  r;mote,  as  no  ^ial 
damage  was  proved. 

'  A  covenant  in  a  lease  of  cellars  under  a  chapel 
that  they  shall  be  used  "as  for  wine  cellars  only,  and 
not  for  interment  or  burial,"  has  been  held  to  be 
broken  by  their  use  for  storage  and  sale  of  beer  and 
spirits  :  Bird  v.  Lake,  1  H.  &  M.  338.  The  sale  of 
beer  under  a  Hcence  not  to  be  drunk  on  the  premises 
is  not  a  breach  of  a  covenant  not  to  use  a  building 
"  as  a  pubUc-house  for  the  sale  of  beer,  wine,  malt 
liquors,  or  spirit : "  Pease  v.  Coats,  L.  R.  2  Eq.  688 ; 
London  and  North- Western  Rail.  Co.  v.  Gamett, 
L.  R.  9  Eq.  26.  Compare,  however,  Bishop  of  St 
Albans  v.  Batter  shy,  3  Q.  B.  D.  359,  and  iJicoU  v. 
Penning,  19  Ch.  D.  258,  where  the  covenant  pro- 
hibited the  use  of  the  premises  as  a  beershop.  In 
Peilden  v.  Slater,  L.  R.  7  Eq.  523,  it  was  held  that 
a  covenant  not  to  use  the  premises  ''  for  the  sale  of 
spirituous  liquor  "  did  not  extend  to  prevent  the  sale 
of  wine  in  bottle,  but  only  of  spirits  in  bottle.  It 
has,  however,  been  held  that  the  sale  by  a  grocer, 
in  the  course  of  his  trade,  of  wine,  and  spirits  in 
bottles  is  not  a  breach  of  a  covenant  that  the  pre- 
mises should  not  be  used  as  "  a  site  for  any  hotel, 
tavern,  publichouse,  or  beerhouse ; "  and  that  *'  the 
trade  or  calling  of  an  hotel  or  tavern-keeper,  pub- 
lican, or  beershop-keeper,"  should  not  be  "  used, 
exercised,  or  carried  on  at  or  upon"  the  same  :  Jones 
V.  Bone,  L.  R.  9  Eq.  674.  A  covenant  that  the 
covenantor  will  not  ao  or  suffer  to  be  done  on  the 
premises,  or  any  part  thereof,  anything  which  shall 
be  a  nuisance  to  the  vendor  or  his  tenants,  is  not 
broken  by  permitting  the  erection  upon  the  land  of 
a  national  school.  In  these  cases  the  term  nuisance 
must  be  taken  strictly  in  its  legal  sense,  and  in  that 
sense  a  national  school  is  not  a  nuisance  :  Harrison  v. 
Good,  L.  R.  11  Eq.  338.  Where  the  covenant  was 
that  no  buildings  should  be  erected  on  a  particular 
piece  of  land  except  dwelling-houses  of  a  specified 
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value^  and  the  covenantor  built  a  wall  around  the  piece 
of  land  8  feet  6  inches  high,  but  in  one  part  1 1  feet 
high,  to  support  a  vinery,  it  was  held  that  the  higher 
part  of  the  wall  alone  iirfringed  the  covenant :  Bowes 
V.  LaWf  L.  R.  9  Eq.  636.  A  covenant  not  to  erect 
any  bmlding  beyond  a  line  of  frontage,  is  broken 
by  the  erection  of  houses  with  bay  windows  project- 
ing beyond  the  line  by  three  feet :  Lord  Manners  v. 
Johnson^  1  Ch.  D.  673.  An  hospital  where  poor 
patients  made  payments  according  to  their  means,  is 
within  a  covenant  prohibiting  the  carrying  on  upon 
the  premises  of  "any  trade,  business,  or  dealing 
whatsoever,  or  anything  of  the  nature  thereof:  ' 
Bramwell  v.  Lacy^  10  Ch.  D.  691.  So  also  a 
charitable  institution  for  the  education  of  daughters 
of  missionaries  is  covered  by  a  covenant  that  no 
house  on  the  estate  was  to  be  used  "  otherwise  than 
as  and  for  a  private  residence  only,  and  not  for  any 
purpose  of  trade : "  German  v.  Chapman^  7  Ch.  D. 
271.  It  appears  from  a  consideration  of  these  cases, 
that  restrictive  covenants  are  usually  construed 
strictly  against  the  covenantor. 

It  may  be  noted  that  lex  non  cogit  ad  tmpossibtlta  ; 
and  that  therefore  where  a  railway  company,  under 
its  compulsory  powers,  took  a  close  which  was  sub- 
ject to  a  covenant  not  to  build,  or  suflTer  any  mes- 
suage to  be  built  thereon,  and  built  a  station  upon 
it,  it  was  held  that  the  covenantor  was  discharged 
from  his  covenant  by  the  Act  of  Parliament,  which 
compelled  him  to  assign  to  the  railway  company,  and 
so  deprived  him  of  his  power  to  perform  the  cove- 
nant :  nor  did  it  make  a  diflference  whether  the  rail- 
way company  was  compelled  to  build  its  station  upon 
that  close,  or  only  empowered  to  do  so :  Baily  v.  De 
Cresptgnyj  L.  R.  4  Q.  B.  180. 

Actions  on    Covenants.'] — It  is  not  essential,  in  ?®^"*?^^ 
order  to  give  the   covenantee  a    right  of  action  by'covenantoe 
against  the  covenantor,  that  the  latter  should  have  immaterial, 
executed  the  deed  containing  the  covenant,   pro- 
vided that  in   other  respects  the   deed  has  been 
adopted  by  him :  see  Archard  v.    Coulsting,  6  M. 
&  Gr.  75 ;    Willson  v.  Leonnard,  3  Bea.  373 ;  Done 
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V.  South-Eastern  HaiL  Co.,  9  Ha.  489  :  Bowes  v. 
LaWy  L.  R.  9  Eq.  636.  But  where  in  a  grant  which 
was  not  executed  by  the  grantee  there  was  a  cove- 
nant by  the  grantee  to  render  a  royalty  for  minerals 
dug  in  the  land  and  carried  away  for  sale^  it  was 
held  that  the  Court  would  not,  after  a  long  period 
had  elapsed  during  which  the  royalty  was  not  paid, 
presume  that  a  counterpart  of  the  grant  had  been 
executed  by  the  grantee,  and  that  neither  he  nor 
his  representatives  were  liable  under  the  covenant : 
Witham  V,  Vane^  44  L.  T.  718.  It  may  be  presumed 
that  the  same  rule  would  apply  to  implied  as  well  as 
to  express  covenants. 

It  was  formerly  necessary,  in  the  case  of  an  in- 
denture, that  a  person  should  have  been  named  as 
a  party  to  the  deed  in  order  to  entitle  him  to  take 
any  benefit  under  it.  Accordingly  a  covenant  could 
not  be  entered  into  by  a  deed  with  a  stranger  to  the 
deed  :  see  Gilby  v.  Copley,  3  Lev.  138,  and  cases 
there  cited;  Co.  Litt.  231  a;  Southampton  v.  Brown, 
6  B.  &  C.  718.  The  rule  was  otherwise  as  regards 
a  deed  poll :  see  2  Bob.  Abr.  22  F.  pi.  1 ;  Scuda- 
Trior e  v.  Vandersteney  2  Inst.  673.  But  by  the  Act 
for  the  Amendment  of  the  Law  of  Keal  Property, 
S  &  9  Vict.  c.  106,  s.  5,  it  was  enacted  that  under 
an  indenture  executed  after. the  1st  October,  1845, 
the  benefit  of  a  condition  or  covenant  respecting  any 
tenements  or  hereditaments  may  be  taken,  although 
the  taker  thereof  be  not  named  a  party  to  the  same 
indenture.  What  may  be  deemed  to  be  a  covenant 
"  respecting"  any  tenements  or  hereditaments  within 
this  enactment,  is  a  question  for  the  solution  of  which 
a  principle  does  not  seem  easily  found. 

In  an  action  upon  the  covenant  for  title  or  for 
right  to  convey,  the  breach  might  be  assigned  in  as 
general  terms  as  the  covenant,  so  that  no  eviction 
is  necessary  to  give  rise  to  the  right  of  action : 
Bradshaw^s  Case,  9  Rep.  60  b;  ScUman  v.  Brad- 
shaw  {S.  C),  Cro.  Jac.  304  ;  Muscot  v.  Ballet,  Cro. 
Jac.  369 ;  Lancashire  v.  Glover,  2  Show.  460 ;  Nash 
V.  Aston,  Skin.  42;  2  Wms.  Saund.  181  a.  Conse- 
quently, the  Statute  of  Limitations  commences  to 
run  agaiijLSt  the  covenantee  from  the  execution  of 
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the  conveyance.  But  where  the  covenant  is  for  ActioiiioA 
quiet  enjoyment,  the  right  to  sue  first  arises  when  "^"^"^ 
the  covenantor  is  evicted  or  disturbed  in  his  posses- 
sion :  Wotton  v.  jHcfe,  2  Wms.  Saund.  177,  180  c,  n. ; 
Brookes  v.  Humphreys^  6  Scott,  756.  Upon  such 
covenants  the  Statute  of  Limitations  does  not  run 
but  from  the  time  of  the  breach,  and  then  only  in 
respect  of  that  breach ;  so  that  if  the  covenantor  is 
disturbed  and  recovers  possession,  and  is  afterwards 
disturbed  again  under  a  claim  within  the  covenant, 
a  new  right  of  action  accrues.  If  the  covenant 
against  incumbrances  is  in  the  usual  form,  that  the 
purchaser  shall  enjoy  free  from  incumbrances,  there 
i  no  brea.3h  until  the  incumbrance  is  brought  upon 
him  :  Vane  v.  Lord  Barnard^  Gilb.  Eq.  R.  6 ;  Ireland 
V.  Aficham,  2  Keen.  207 ;  but  if  it  is  that  the  estate  is 
free  from  incumbrances,  as  in  the  common  form  of  a 
trustee's  covenant,  then,  if  there  are  incumbrances, 
the  covenant  is  broken  at  the  moment  of  making  it : 
Hamington  v.  Rydear,  1  Leon.  92.  But  the  case  is 
otherwise  with  regard  to  the  covenant  for  further 
assurance ;  which  covenant,  it  will  be  observed,  being 
generally  to  make  further  assurance  on  request^  can- 
not be  broken  until  request  is  made,  and  every  new 
refusal  upon  request  will  be  a  new  breach.  This 
remark  applies  also  to  the  statutory  covenant  for 
further  aJ^urance. 

If  the    purchaser  has  made   improvements,   he  Whether 
must  expressly  state  the  special   damages,  and  it  J^^J^^ver 
is  very  doubtful  whether,  as  a  general  rule,  he  is  improyed 
entitled  even  in  such  case  to  recover  them :   Lewis  ^  ^^' 
V.  Campbell,  3  Moo.  35 ;  S.  C,  3  B.  &  Al.  392. 

The  amount  of  damages  recoverable  seems  to  Measure  of 
depend,  to  a  certain  extent,  on  the  nature  of  the  *^*™**«^ 
covenant  which  is  broken.  The  covenants  for  seisin 
and  right  to  convey  seem  to  apply  only  to  the  pro- 
perty in  the  state  in  which  it  existed  at  the  date  of 
the  conveyance,  while  the  covenant  for  quiet  enjoy- 
ment is  in  its  language  such  as  to  contemplate  the 
future ;  so  that  it  would  seem  reasonable  that  where 
the  covenant  for  quiet  enjoyment  is  broken,  the 
damages  may  be  made  to  include  the  cost  of  im- 
provements.    In  special  cases^  as  where    land  is 
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bought  for  building  purposes,  it  seems  right  that 
the  cost  of  any  buildings  actually  built  upon  the 
land  in  pursuance  of  the  expressed  intention  should 
be  taken  into  account  in  assessing  damages :  Hop- 
kinson  y.  Bunny y  6  Jur.  (N.  S.)  1S7  ;  S.  C,  27  Beav. 
563 ;  Duckworth  v.  Ewart,  10  Jur.  (N.  S.)  214.  In 
ordinary  cases  there  may  be  a  distinction  in  this 
respect  between  mere  improvements  of  the  land 
itself  and  buildings  of  a  costly  nature  erected  upon 
it :  see  Lewis  v,  Campbell,  3  Moo.  35,  at  pp.  52,  54, 
and  57. 

Under  the  covenant  for  quiet  enjoyment  the 
actual  value  of  the  land  is  recoverable :  Jenkins  v. 
Jones  J  ^  Q.  B.  D.  128;  where  the  covenantee  was 
held  to  be  entitled  to  recover  from  his  vendor  the 
full  value,  though  he  had,  only  a  short  time  pre- 
viously, purchased  the  land  at  very  much  less  than 
that  amount. 

But  where  land  included  in  a  lease  was  held  to 
be  subject  to  rights  of  way  the  creation  of  which 
amounted  to  a  breach  of  the  lessee's  covenant  for 
Quiet  enjoyment,  it  was  held  that  the  measure  of 
damages  was  not  the  permanent  injury  to  the  land, 
but  only  the  damage  actually  sustained  at  the  com- 
mencement of  the  action :  Child  v.  Stenntng,  11 
Ch.  D.  82. 

The  measure  of  damages  appears  to  be  tiie  dif- 
ference  between  what  the  purchaser  has,  and  what  he 
ought  to  have.  So  that  if  the  purchaser  finds  that 
he  has  copyholds  or  leaseholds  instead  of  freeholds, 
the  measure  of  damages  is  the  difference  between 
the  values  of  the  two  tenures :  Gray  v.  Briscoe^ 
Noy,  142 ;  Warr  v.  Bickerton,  3  De  G.  &  Sm.  751. 
So  where  a  lessee  took  a  reversionary  lease  from  a 
tenant  for  life  who  had  power  only  to  grant  leases 
in  possession,  and  he  subsequently  obLned  from 
the  reversioners  a  lease  at  an  increased  rent,  it  was 
held  that  he  was  entitled  to  recover  from  the  estate 
of  the  tenant  for  life  the  difference  between  the 
value  of  the  reversionary  lease  and  that  granted  to 
him  by  the  reversioners :  Lock  v.  Furze,  L.  B.  1 
C.  P.  441 ;  see  Wall  v.  City  of  London  Real  Property 
Co.,  L.  B.  9  Q.  B.  249 ;  but  these  cases  must  be 
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careftdly  distinguished  from  those  in  which  it  has  ^.tioM  on 
been  attempted  to  recover  from  a  vendor  who  is 
unable^  from  defect  of  title,  to  carry  out  his  contract, 
damages  for  the  failure  of  such  contract :  Flureau 
V.  Thomhtll,  2  W.  Bl.  1078 ;  Hopkins  v.  Graze- 
brook,  6  B.  &  C.  31 ;  Likes  v.  Wild.  4  B.  &  S.  421 ; 
and  also  Bain  v.  Fothergill,  L.  R.  7  H.  L.  1 5  8 ;  where 
note  the  remarks  of  Lord  Cairns,  C,  as  to  the 
difference  between  the  title  to  real  estate  and  to 
personal  chattels,  with  reference  to  this  question. 

As  to  the  right  of  an  evicted  purchaser  to  recover 
mesne  profits,  see  King  v.  Jones,  5  Taun.  418 ;  and 
as  to  the  right  to  recover  interest  on  charges  which 
he  has  been  compelled  to  satisfy,  see  Anderton  v, 
Arrowsmtth,  2  Per.  &  D.  408. 

Wherethe  purchasercompromised  anactionbrought  Costa. 
against  him  by  a  party  having  a  better  title,  it  was 
held  that  he  might,  in  an  ac^on  against  the  vendor 
on  his  covenant  for  title,  recover  the  whole  sum  so 
paid  and  his  costs  as  between  sohcitor  and  client  in 
the  compromised  suit,  although  he  had  given  no  notice 
of  that  suit  to  the  defendant :  Smith  v.  Compton, 
3  B.  &  Ad.  407 ;  Holph  v.  Grouch,  L.  R  3  Ex.  44. 
For  the  purpose  of  giving  notice  is,  not  to  give  a 
ground  of,action,  but,  if  a  demand  be  made  and  after 
notice  the  party  bound  to  indemnify  refuse  to  defend 
the  action,  he  is  estopped  from  saying  that  the  claim 
was  not  lawful,  or  was  improvidently  compromised  : 
pr  BuUer,  J. ;  Duffidd  v.  Scott,  3  T.  R  374.  But 
it  would  appear  to  be  proper  for  a  person  so  situated 
to  give  notice  to  the  vendor  or  lessor,  or  other  person 
liable  upon  the  covenants :  Smith  v,  Gompton^  3  B. 
&  Ad.  408 ;  Lewis  v.  Peake,  7  Taim.  153 ;  Smith  v. 
Heu>^,  6  Exch.  730 ;  Gtllett  v.  Bipon,  1  M.  &  Mai. 
406 ;  Short  v.  Kalhwav,  11  A.  &  E.  28. 

Formerly  there  could  be  no  proof  in  bankruptcy  Bankruptcy 
upon  a  breach  of  covenant  for  which  damages  only  2Sa^^ 
can  be  recovered,  even  though  the  performance  of  covenant 
the  covenant  was  secured  by  a  penalty  as  distinguished  ^^^^^ 
from  liquidated  damages,  because  the  penalty  was  hable 
to  be  reduced  to  the  amount  of  the  actual  damage, 
and  therefore  the  bankrupt's  certificate  was  no  bar  to 
an  action  upon  a  breach  of  a  covenant  for  title  com- 
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mitted  before  the  bankruptcy :  Hammond  v.  Toulmin, 
7  T.  R  612 ;  Ex  parte  Maclean,  2  M,  D.  &  De  G. 
564 ;  see  Mills  v.  Aurioly  1  H.  Bl.  432.  But  it  seems 
that  damages  arising  from  a  breach  of  covenant  even 
though  unliquidated,  may  be  proved  in  bankruptcy 
under  the  present  Act  (46  &  47  Vict.  c.  52),  which 
enacts : — 

Sect.  ^7.  "  (1.)  Debts  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach 
of  trust,  shall  not  be  provable  in  bankruptcy." 

By  sub-sect.  3  of  the  same  section  it  is  provided 
that,  save  as  aforesaid,  all  debts  and  liabilities  are 
to  be  provable  in  bankruptcy.  And  see  the  case  of 
He  Sneezum,  Ex  parte  Davis,  3  Ch.  D.  463. 

Where  the  title  failed  altogether,  and  the  claim 
had  to  be  enforced  against  the  covenantor's  assets 
in  equity,  it  was  held  that  an  issue  must  be 
directed  to  try  the  amount  of  the  damages, 
unless  the  parties  consented  to  refer  it  to  the 
Master:  Wade  v.  Paget,  1  Br.  C.  C.  368.  But 
so  far  as  it  is  in  tiie  vendor's  power  to  remove 
any  defect,  the  covenant  for  further  assurance  en- 
titles the  purchaser  to  specific  relief;  and  this  rieht 
is  somewhat  similar  in  effect  to  an  estoppel,  bindmg 
the  estate  itself  in  the  hands  of  the  party  bound  by 
the  covenant,  though  he  has  acquired  it  subsequently 
by  purchase  for  valuable  consideration  :  see  Vane  v. 
Lord  Barnard,  Gilb.  Eq.  Rep.  6 ;  Noel  v.  Bewley, 
3  Sun.  109 ;  Smith  v.  Baker,  1  Y.  &  C.  C.  C.  223; 
and  Averall  v.  Wade,  LI.  &  G.  260. 

When  covenants  for  title  run  with  the  land, 
actions  for  the  breach  of  them  should  be  brought, 
and  releases  of  such  covenants  or  such  actions  should 
be  made,  by  the  real  representatives  of  deceased 
covenantees  in  whom  the  land  is  vested,  and  not  by 
the  personal  representatives,  although  the  cause  of 
action  may  have  originally  accrued  in  the  lifetime  of 
the  covenantee,  provided  the  land  be  still  affected  by 
the  breach  :  King  don  v.  Nottle,  1  M.  &  S.  355  ;  4  M. 
&  S.  53  ;  King  v.  Jones,  1  Marsh.  107  ;  5  Taun.  418 ; 
Jones  V.  King,  5  M.  &  S.  188  ;  Vyvyan  v.  Arthur , 
1  B.  &  C.  410.     See  as  to  continuing  breaches  of 
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covenants,  Doe  d.  Ambler  v.  Woodbridge,  9  B.  &  C.    co^Mn? 

376;  4  M.  &  Ry.   302;   Vivian  v.  Campion,  Holt,  '— 

178  ;  1  SaJk.  141.  But  if  the  deceased  covenantee 
has  been  actually  evicted  in  his  lifetime,  the  right  of 
action  devolves  to  his  personal  representatives,  as 
the  real  subject,  to  which  in  the  former  case  such 
right  is  annexed,  is  gone,  leaving  nothing  in  the 
covenantee  but  a  claim  to  damages,  which  of  course 
is  personal.  Thus,  where  an  action  was  brought  by 
the  executor  of  a  vendee  of  lands  for  a  breach  of  a 
covenant  for  quiet  enjoyment  entered  into  with  the 
testator,  his  heirs  and  assigns,  and  the  defendant 
contended  that  the  action  ought  to  have  been  brought 
by  the  heirs  or  assigns  who  had  sustained  the  damage, 
and  not  by  the  executor ;  it  was  ruled  by  the  Court, 
that  the  testator,  having  been  evicted,  he  could  have 
no  heir  or  assign  of  thisland,  but  the  damages  should 
be  recovered  by  the  executor,  althoug^h  executors 
were  not  named  in  the  covenant,  for  he  represents 
the  person  of  the  testator :  LiLcy  v.  Levington,  2  Lev. 
26 ;  1  Vent.  175 ;  see  Wade  v.  Paget,  1  Br.  C.  C. 
363.  So  where  the  owner  of  the  fee  excepted  timber 
trees  out  of  a  demise,  and  the  lessee  covenanted  not 
to  fell  or  top  them,  it  was  held  that  for  a  breach  of 
that  covenant  in  the  lifetime  of  the  lessor,  his  exe- 
cutors  might  sue  :  Raymond  v.  Fitch,  2  Cr.  M.  &  R. 
508.  But  if  the  eviction  or  disturbance  is  not  by 
one  claiming  the  entire  interest  but  only  by  an  in- 
cumbrancer, the  action  belongs  to  the  heir,  and  not 
to  the  executor ;  and  where  there  is  a  mere  covenant 
to  convey  and  no  conveyance  executed,  the  action 
goes  to  the  heir  :  Wootton  v.  Cook,  Dy.  237  ;  Anders. 
53 ;  Fitzh.  N.  B.  145  c.  In  that  case,  however,  the 
agreement  was  under  seal,  and  expressly  made  with 
the  heirs  of  the  purcha^n  But  ^n  a  modem  case 
where  the  contract  was  not  under  seal,  it  was  held 
that  the  administrator  of  the  purchaser  might  main- 
tain an  action  on  a  breach  of  the  contract  in  the 
purchaser's  lifetime,  to  recover  the  expenses  of  in- 
vestigating the  title  and  interest  on  the  deposit : 
Orme  v.  Erofiwhton,  4  Moo.  &  S.  417  ;  and  in  Knights 
V.  Quarles,  4  Moo.  532,  it  was  held,  on  demurrer,  that 
an  administrator  had  a  right  of  action  against  an 
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attorney  for  accepting  a  bad  and  defective  title  to 
freehold  hereditament  in  the  lifetime  of  the  intes- 
tate, whereby  his  personal  estate  was  much  iniured. 

Where  /urJt  for  life  recovers  dem^  for  . 
breach  of  covenant  affecting  the  land,  the  damages 
so  recovered  are  his  absolute  property,  and  no  part 
of  them  belong  to  the  remainderman :  Noble  v.  Cass^ 
2'Sim.  343.  in  order  to  sustain  the  doctrine  con- 
tended for  by  the  plaintiff  in  this  case,  it  should  have 
been  made  out  that  the  tenant  for  life  bringing  an 
action  for  an  injury  done  to  the  land  represented  the 
inheritance,  in  regard  to  his  claim  to  dama^fes; 
whereas  it  is  conceived  the  fact  is  clearly  other^! 
for  the  damagfes  recovered  by  him,  if  the  breach  of 
covenant  Sed  the  entire  inheritance,  would  be 
proportioned  to  the  extent  of  his  estate  only,  and 
the  defendant  would  be  liable  to  another  action  at 
the  suit  of  the  remainderman  for  his  share  of  the 
injury.  Considered  in  this  point  of  view,  the 
soundness  of  the  decision  is  apparent. 

It  may  be  here  noted  that  the  ri&^ht  of  the  trustee 
ia  bad4.ptoy  to  diacUim  propert^  wUch  i»  bur- 
dened  with  onerous  covenants,  extends  to  freeholds 
which  are  so  encumbered :  see  Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52),  sect.  55,  and  Be  Beards- 
worthy  28  W.  R.  485 ;  Be  Mercer  and  Moore,  14 
Ch.  D.  287 ;  and  compare  English  v.  BarhWy  48 
L.  T.  188.  It  appears  from  the  remarks  of  Jessdj 
M.  K.,  in  Be  Mercer  and  Moore,  that  upon  a  dis- 
claimer of  freeholds  the  estate  will  vest  in  the 
Crown. 
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General  Bemarks.'] — If  the  lord  of  a  manor  be-  OtauinXkf. 
come  possessed  of  a  copyhold,  part  of  the  manor^  he  Grant  of 
may  grant  it  to  a  new  copyholder,  whether  the  ^^^^^^ 
copyhold  became  vested  in  him  by  escheat,  for-  manor. 
feiture  or  surrender,  or  by  descent  or  otherwise : 
Watk.  Cop.  ch.  ii.  This  mode  of  dealing  with  copy- 
holds is  of  course  distinct  from  that  which  is  in- 
tended to  be  considered  in  the  following  pages ;  and 
it  may  be  sufficient  in  this  place  to  note  that  the  lord 
is  bound  by  custom  in  thus  dealing  with  his  copyhold 
tenements,  that  he  may  grant  whatever  his  title  may 
be,  provided  it  be  lawful :  Doe  d.  Bayer  v.  Strick- 
land ,  6  Q.  B.  792 ;  and  that  he  may  bar  his  right  to 
grant  the  tenement  as  a  copyhold,  if  he  should  make 
any  conveyance  of  them  which  wiU  operate  at  the 
common  law,  even  though  he  make  no  more  than  a 
lease  for  years.  The  grant  may  also  be  made  by 
the  steward  or  deputy  steward,  whether  in  or  out  of 
the  manor :  see  stat.  4  &  5  Vict.  c.  35.  A  memo- 
randum of  the  grant  by  the  lord  will  be  entered  on 
the  Court  rolls  in  the  same  way  as  an  ordinary 
admittance,  except  that  the  phraseology  will  vary, 
owing  to  the  difference  in  the  circumstances.  The 
memorandum  will  state  that  the  lord  personally  or 
by  his  steward,  at  a  specified  Court  (or  otherwise,  as 
the  case  may  be),  granted  the  tenement  to  be  held 
by  copy  of  Court  roll,  at  the  will  of  the  lord,  accord- 
ing to  the  custom  :  see  i.  Watk.  Cop.  by  Cow.  p.  68. 
By  sect.  6  of  the  Copyholds  Act;  1887  (50  &  51 
Vict.  c.  73),  the  consent  of  the  Lands  Commissioners 
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is  necessary  to  the  validity  of  any  new  grant  of 
lands,  not  previously  of  copyhold  tenure,  to  be  held 
by  copy  of  Court  roll ;  and  on  such  grant  being 
made  the  lands  will  no  longer  be  of  copyhold  tenure. 

It  has  been  seen  that  the  process  by  which  copy- 
holds are  conveyed  by  the  tenant  thereof  is  that  of 
surrender  by  the  vendor  of  the  property  into  the 
hands  of  the  lord  of  the  manor,  and  the  admittance 
of  the  purchaser  by  the  lord  as  tenant  in  the  place 
of  the  surrenderor:  see  antCy  pp.  11,  et  seq.  The 
nature  of  the  interest  of  the  unadmitted  surrenderee 
has  also  been  explained.  In  this  place  the  frame  of 
the  documents  which  are  in  use  in  connection  with 
this  process  fall  to  be  considered. 

It  is  to  be  observed  that  the  customs  of  various 
manors  differ  considerably  with  respect  to  the  forms 
and  language  used  in  surrenders  and  admittances. 
Thus,  the  proper  symbol  for  surrender  may  be  a  rod 
or  a  stick,  or  a  straw,  or  other  similar  thing ;  or  the 
proper  operative  words  may  be  "surrender"  or 
"bargain,  sell,  alien  and  convey,"  or  the  like;  or, 
again,  the  proper  words  of  Umitation  may  be  "to 
him  and  his,"  "  to  him,  his  sequels  and  assigns,"  or 
other  phrases  not  apt  according  to  the  common  law 
for  passing  an  estate  of  inheritance :  Buntiiig  v. 
Lepinawell,  4  Rep.  29.  Again,  careful  attention 
must  be  had  to  the  custom  of  the  manor  with  regard 
to  the  extent  and  nature  of  the  estate  which  a  copy- 
holder may  have  in  the  land ;  for  estates  in  copy- 
hold may  be  in  fee  or  for  Ufe  or  lives,  with  right  of 
renewal,  and  the  lord  may  refuse  to  accept  a  sur- 
render which  is  calculated  to  limit  the  copyhold  in 
a  way  not  authorised  by  the  custom :  Att.-Oen.  v. 
Lewtrif  1  C.  P.  Coop.  5 1 ;  Flack  v.  Dovmina  College^ 
13  C.  B.  945.  It  will,  therefore,  be  found  prudent 
to  submit  a  draft  of  the  surrender  to  the  steward  of 
the  manor  for  his  revision,  so  that  there  may  be  no 
difficulty  when  it  is  desired,  to  cause  it  to  be  entered 
on  the  Court  rolls  with  a  view  to  act  upon  it. 

It  appears  that  corporations  aggregate  cannot  be 
copyholders.  They  are  immortal ;  and  therefore  the 
lord  would  lose  his  fines  and  heriots ;  and  they  are 
incapable  of  doing  homage  or  fealty  or  suit,  or  to 
perform  the  services  due  from  a  copyholder ;  for  a 
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corporation  cannot  appear  except  by  attorney :  i.  ^^•'^^y* 
Watk.  Cop.  37,  242;  ii.  Watk.  Cop.  176;  Bro. 
Fealty y  pi.  15;  Co.  Litt.  66  b;  Tonkin  v.  Croker,  2 
Ld.  Raym.  864.  If,  therefore,  on  surrender  to  the 
use  of  a  corporation  aggregate,  it  seems  that  the 
lord  may  refose  to  admit.  In  cases  where  it  is  de- 
sired to  convey  copyholds  to  a  corporation  aggre- 
gate, it  must  be  done  by  means  of  a  trustee,  in 
whom  and  whose  heirs  the  land  should  be  vested  in 
trust  for  the  corporation :  see  and  consider  Att.-Gen. 
V.  FoysteVj  1  Anst.  116  ;  Brown  v.  Ramsdeny  2  Moo. 
612. 

There  appears  to  be  less  diflSculty  in  the  case  of  a  Corporations 
corporation  sole,  though  the  objection  of  immortality  ^^®- 
exists  in  regard  to  a  corporation  sole  as  well  as  in 
respect  of  a  corporation  aggregate.  In  conveying 
copyholds  to  a  corporaticm  sole  it  would  probably  be 
right  that  the  surrender  should  be  made  to  the  use 
of  a  trustee  for  the  corporation  :  see  i.  Watk.  Cop. 
by  Coventry,  p.  299,  n.  With  reference  to  the 
passage  in  that  note  which  refers  to  Co.  Litt.  66  b, 
as  treating  corporations  sole  and  aggregate  as  being 
capable  of  receiving  a  grant  as  distinguished  from  a 
surrender  of  copyholds,  it  should  be  borne  in  mind 
that  where  a  copyholder  transfers  his  copyhold  to 
another,  he  does  so  by  surrender  and  admittance ; 
but  that  where  the  lord  makes  a  gift  to  a  new  copy- 
holder of  a  portion  of  his  demesnes  he  does  so  by- 
grant  :  see,  for  example.  Roe  v.  Loveless,  2  B.  &  Al. 
453 ;  Doe  d.  Leach  v.  Whittakery  5  B.  &  Ad.  409. 
The  objections  which  would  lie  against  a  transfer  of 
lands  to  a  corporation  by  a  tenant  obviously  do  not 
exist  where  the  lord  of  his  own  act  makes  a  corpora- 
tion his  tenant.  It  is  probably  with  reference  to 
cases  where  copyholds  have  thus  been  granted  that 
it  is  said  that  though  a  corporation  is  immortal  and 
cannot  die,  yet,  by  special  custom,  a  heriot  may  be 
due  on  the  death  or  avoidance  of  its  head  :  ii.  Watk. 
Cop.  155  ;  and  see  (for  an  example)  Fish.  Cop.  81,  n. 

Copyholds  are  within  the  Mortmain  Act  (9  Geo.  2,  Chantiea. 
c.  36),  and  in  order  that  copyholds  may  be  validly 
conveyed  to  charitable  uses  the  provisions  of  that 
Act  must  be  complied  with  :  Att.-  Gen.  v.  Lord  Wey- 
m(mih,  Amb.  20 ;  2  BL  Com.  273 ;  Doe  d.  Thompson 
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V.  Pitcher,  6  Taun.  359  ;  Arnold  v.  Ghapmarij  1  Ves. 
108  ;  Att.-Gen.  v.  Andretos,  1  Ves.  225.  The  proper 
mode  of  effecting  the  object  is  to  surrender  to  the 
uses  of  a  deed  containing  a  declaration  of  the  trusts, 
such  deed  being  executed  and  enrolled  in  accordance 
with  the  statute  :  see  Doe  d,  Howson  v.  TFoferton,  3 
B.  &  Al.  149;  Att.-Gen.  v.  Foyster,  1  Anst  116; 
Brovm  v.  JRamsden,  2  Moo.  612  (a). 

Husband  and  wife  may,  together,  surrender  the 
wife's  copyhold  lands  (not  being  held  to  her  separate 
useV  she  being,  in  such  surrender,  separately  ex- 
amined, apart  from  her  husband,  by  the  steward  or 
otherwise,  according  to  the  custom  of  the  manor,  as 
to  her  voluntarily  doing  it :  Gilb.  Ten.  277;  i.  Watk. 
Cop.  60 ;  Bullock's  Case^  4  Rep.  23  ;  Driver  d.  Berry 
V.  Thompsouj  4  Taun.  294 ;  Doe  d.  Shelton  v.  Sheltan, 
3  A.  &  E.  265.  It  has  been  determined  that  a 
custom  for  a  feme  covert  to  surrender  without  her 
husband's  consent  cannot  be  supported,  because  *'  it 
is  contrary  to  law  and  the  policy  of  the  nation,  and 
tends  to  make  married  women  independent  of  their 
husbands  :"  Stephens  v.  T^rell^  2  Wils.  1.  But  see 
Compton  V.  Couinson,  1  H.  Bl.  342,  343 ;  Taylor  v. 
Phillips,  1  Ves.  229.  In  the  case  of  Compton  v. 
ColUnson  it  was  decided  that  a  surrender  of  a  copy- 
hold by  a  married  woman  without  her  husband 
would  bar  her  heir.  This  power  of  a  fem,e  covert 
seems  not  to  have  been  »affected  by  the  Fines  and 
Recoveries  Act.  As  to  dispensing  with  separate 
examination,  see  Ex  parte  Shirley y  5  Kng.  N.  C.  226. 

An  equitable  interest  of  a  married  woman  will 
pass,  with  her  husband's  concurrence,  either  by  a 
surrender,  after  she  has  been  privately  examined,  or 
by  a  deed  acknowledged  under  the  Fines  and  Re- 
coveries Act  (3  &  4  Will.  4,  c.  74,  ss.  77  and  90). 
So  also  of  a  married  woman's  equitable  estate  in 
customary  freehold :  Torlmck  v.  Hewitson,  19  L.  T. 
(0.  S.)  348. 

A  surrender  might  always  have  been  made  out  of 
Court  or  even  out  of  the  manor,  either  to  the  lord  or  to 
the  steward,  without  any  special  custom  to  authorise 


(a)  See  further  as  to  the  requirements  of  the  "  Mortmain  Acts,'* 
cm^f,  Vol.  IV.,  sub  tit.  MortmaiNi 
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his  SO  doing :  Co.  Litt.  59  a,  and  Dudfield  y.  Andrews^    Oen»aUy. 

1  Salk,  184 ;  Tukeleu  v.  Hawkins^  1  Ld.  Eaym.  76 ; 

and  a  surrender  might  be  taken  out  of  Court  by  a 

deputy  steward :  Parker  v.  Nedc^  1  Comyns,  84 ;    1 

Ld.  Raym.  658  ;  1  Salk.  95 ;  or  (by  virtue  of  special 

custom)  by  a  bailiff,  beadle,  or  reeve,  or  two  tenants 

of  the  manor :  Co.  Litt.  59  a ;  Co.  Cop.  154 ;  1  Roll. 

Rep.  125.     But,  where  a  surrender  was  made  out  of 

Court,  it  was  formerly  necessary  that  it  should  be 

presented  by  the  homage  at  the  next  Court,  or,  by 

special  custom,  at  a  subsequent  Court:   Co.  Litt. 

62  a ;  Taylor  v.  Wheeler,  2  Salk.  449 ;  4  Vem.  564. 

The  necessity  for  this  formality  was  done  away  with 

by  the  stat.  4  &  5  Vict.  c.  35,  s.  89,  which  provides 

that  the  entry  of  the  surrender  made  on  the  Court 

rolls  of  the  manor  shall  be  taken  to  be  an  entry 

made  in  pursuance  of  a  presentment  made  at  a  Court 

holden  for  such  manor  by  the  homage  assembled 

thereat. 

It  is  incumbent  on  the  lord  to  admit  the  new 
tenant  in  accordance  with  the  surrender :  see  post, 
p.  326.  It  appears,  therefore,  that  the  surrender  is, 
as  regards  the  lord,  the  more  important  portion  of 
the  transaction,  as  it  governs,  subject  to  custom,  his 
relations  with  the  tenant,  who  is  to  be  admitted 
under  it;  and  it  is  necessary  that  the  surrender 
should  be  in  every  respect  such  as  is  warranted  by 
the  custom,  otherwise  the  lord  may  reject  it. 

Surrender  of  CopyholdsJ] — ^The   entries  of   sur-  Frame  of 
render  and  admittance  on  Court  rolls  are  not  to  be  "^"^^^  ^' 
regarded  as  deeds,  but  rather  as  the  evidence  of  acts 
performed  and  words  spoken  in  Court,  set  down  at 
the  time  of  their  performance  and  utterance :   ii. 
Watk.  Cop.  395. 

The  entry  of  a  surrender  upon  the  Court  rolls  is 
a  simple  memorandum  of  ther  fact  that  the  surrender 
has  been  made.  It  opens  with  the  words  "  Be  it 
remembered,"  and  states  that  the  surrenderor  came 
before  the  lord  or  steward  of  the  manor,  and,  in  con- 
sideration of  the  purchase-money,  the  receipt  of 
which  is  acknowledged,  surrendered  into  the  hands 
of  the  lord  in  the  manner  prescribed  by  custom,  the 
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parcels  to  the  use  of  the  surrenderee.  The  memo* 
randum  will  also  state  whether  the  surrender  was 
made  into  the  hands  of  the  lord  personally,  or  by 
the  hands  of  the  steward  or  deputy  stewsu^ ;  and 
whether  it  was  made  in  or  out  of  Court ;  and  also 
whether  the  surrender  was  made  by  the  tenant  in 
person  or  by  attorney.  Any  special  matters  as  to 
the  purchase-money,  or  as  to  the  purpose  of  the 
surrender  {e.g.,  if  it  be  for  the  purpose  of  barring  an 
entail),  or  as  to  any  covenant  to  surrender,  are  re- 
ferred  to  in  the  body  of  the  memorandum. 

The  description  of  the  parcels  should  be  the  same 
as  that  which  has  been  used  in  previous  surrendere 
of  the  tenement ;  and  if  it  be  desired  that  a  modem 
description  should  appear,  the  ancient  form  should 
also  be  used.  The  lord  is  entitled  to  refiise  to 
accept  a  surrender  in  which  the  parcels  are  not 
described  by  the  proper  description  which  is  on  the 
Court  rolls.  This  is  so  because  the  object  of  the 
entries  in  the  roll  is  the  preservation  in  a  clear  and 
precise  manner  of  the  history  of  each  copyhold 
tenement.  Accordingly  the  lord  may  also  refuse 
a  surrender  which  contains  a  general  description  of 
the  tenements  to  which  it  relates,  even  though  it 
refer  to  the  parcels  in  a  former  surrender,  in  which 
the  proper  description  was  used  :  Reg.  v.  Bishopstcke^ 
8  Dow.  P.  C.  608 ;  Hayward  v.  Raw,  6  H.  &  K 
308.  The  lord  may  also  insist  upon  the  surrender 
being  so  framed  as  to  keep  distinct  the  title  of  each 
tenement  affected  thereby;  and  though  it  is  not 
necessary  that  each  tenement  should  be  dealt  with 
by  a  separate  instrument,  it  is  needful  that  each 
should  be  surrendered  by  a  separate  clause :  Reg.  v. 
Eton  College^  8  Q.  B.  526 ;  Traheme  v.  Gardner,  5 
E.  &  B.  913.  If  there  are  any  exceptions  or  reser- 
vations to  be  made  they  wiU  be  specified  in  the  par- 
cels in  the  same  way  as  in  a  conveyance  of  freehold. 

The  surrender  should  contain  words  Umiting  the 
estate  which  the  smrenderee  is  to  take,  which 
must  be  consistent  with  the  custom.  The  uses 
declared  by  the  surrender  may  be  to  such  uses  as 
the  surrenderor  or  any  other  person  may.appoint,  or 
to  any  springing,  shifting,  or  executory  uses,  pro- 
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vided  that  the  oustom  of  the  manor  pennits  such    g^^Jj^- 

uaes.     But  the  lord,  in  the  absence  of  a  special  ^ 

custom  compelling  him  to  accept  it,  may  decline  to 
accept  a  surrender,  under  which  the  tenancy  would 
be  shifted  without  his  permission :  Boddington  v. 
Abemethy,  5  B.  &  C.  776 ;  Bex  v.  OuncUe,  1  A.  &  E. 
283;  Flack  v.  Doumtng  College,  13  C.  B.  945.  It 
must  be  observed  that  copyholds  are  not  within 
the  Statute  of  Uses:  Co.  Cop.  54;  2  Wms. 
Saund.  1 2 ;  therefore  a  surrender  of  copyholds  to 
uses  is  not  to  be  considered  on  the  footing  of  a  use 
or  trust,  raised  by  force  of  the  statute ;  for,  as  copy- 
holds are  not  within  the  statute,  a  surrender  to  uses 
is  no  more  than  a  direction  to  the  lord  whom  to 
admit ;  and  the  surrenderee,  when  admitted,  is  in  by 
the  grant  of  the  lord  (i),  not  of  the  surrenderor : 
B^den  v.  Vallter,  2  Ves.  257 ;  TiUe  v.  Cook,  1  P. 
Wms.  76 ;  Bac.  Abr.  779. 

The  course  of  surrendering  to  such  uses  as  the 
purchaser  shall  appoint,  and  subject  thereto  to  the 
purchaser  in  fee,  is  frequently  adopted  in  order  to 
save  the  expense  of  an  admittance.  Where  the 
custom  will  admit  it,  a  surrender  to  such  uses  as 
a  married  woman  shall  appoint  by  will  is  valid,  and 
the  lord  may  be  compelled  to  accept  it ;  so  also  a 
surrender  to  such  uses  as  a  married  woman  shall 
by  deed  or  will  appoint,  and  subject  thereto  to  her 
in  fee  to  her  separate  use :  Driver  d.  Berry  v.  Thomp- 
son, 4  Taun.  294 ;  Doe  d.  Blomfield  v.  Eyre,  3  C.  fe. 
557 ;  Flack  v.  Downing  College,  13  C.  B.  945. 

A  surrender  to  uses  giving  the  purchaser  a  power  Portion  of 
of  appointment  is  not  altogether  desirable  from  the  *^^t"^' 
point  of  view  of  the  surrenderor.     After  the  sur-  mittance. 
render  is  made  the  surrenderor  remains  tenant  to 
the  lord  until  the  surrenderee  is  admitted  ;  and  the 
lord  is  entitled  to  recjuire  from  him  the  performance 
of  all  suits  and  services  incident  to  the  tenure  and 
the  payment  of  any  fines  which  may  fall  due  during 
the  mterval  ^as,  for  instance,  in  some  manors,  upon 
the  change  of  lord  by  the  act  of  God :  1  Watk.  Cop. 


(6)  This  18  BpeciaUy  trae  in  the  case  of  oopjholdB  for  lives :  see 
King  y.  Lorde,  Cix>.  Car.  204. 
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285).  So  also,  in  the  event  of  the  death  of  the  sur- 
renderor during  the  interval,  a  heriot  will  be  due, 
and  must  be  paid  by  his  estate :  1  Watk.  Cop.  147 ; 
Doe  d.  Tofield  v.  Tofield,  11  East,  246  (c).  It  would 
therefore  appear  prudent,  where  a  surrender  of  this 
nature  is  contemplated,  for  the  vendor  to  arrange 
that  any  fines  or  heriots  which  may  be  payable  upon 
the  admittance  of  the  purchaser's  appointee,  shall  be 
paid  by  the  purchaser. 

Copyholds  are  within  the  stat.  27  Eliz.  c.  4 ;  Smith 
V.  Garland  J  2  Mer.  123  ;  Doe  d.  Tanstill  v.  BottrieUy 
5  B.  &  Ad.  131 ;  so  that  a  voluntary  surrender  may 
be  avoided  by  a  subsequent  surrender  in  favour  of  a 
purchaser  for  value. 

Copyholds  may  be  vested  in  trustees  upon  such 
trusts  as  may  be  desired ;  and  it  is  generally  de- 
sirable to  have  the  trusts  of  copyholds  inserted  in 
the  surrender,  and  consequently  upon  the  Court 
rolls ;  but  if  the  parties  do  not  wish  it,  the  trusts 
may  be  omitted.  It  appears,  however,  that  the 
steward  has  a  right  to  call  for  a  specification  of  the 
trusts,  or  to  refuse  that  any  reference  whatever  shall 
be  made  to  them  upon  the  rolls  :  see  Lord  Kensington 
V.  Mansellj  13  Ves.  at  p.  244.  The  entry  of  trusts  upon 
the  Court  rolls  is  desirable,  because  the  title  to  copy- 
holds should  always  appear  upon  the  Court  rolls; 
and  if  the  deed  containing  the  declaration  of  the 
trusts  be  lost,  considerable  difficulty  might  be  found 
in  proving  the  trusts.  Even  where  the  trusts  of  copy- 
holds are  declared  by  a  separate  deed,  a  memo- 
randum thereof  should,  if  possible,  be  entered  upon 
the  rolls,  because  in  case  of  escheat  (df),  where  the 


(c)  Upon  the  same  principle  no  heriot  will  be  due  upon  the 
death  of  an  unadmitted  surrenderee :  see  Ketuhel  v.  SerafUm^  8 
Yes.  30 ;  Doe  d.  Shewen  ▼.  Wroot,  5  East,  130. 

(d)  Escheat  on  failure  of  heirs  is  incident  to  the  copyhold 
tenure  as  well  as  to  the  freehold  tenure.  But,  in  this  case,  as  well 
as  formerly  in  that  of  escheat  for  treason  and  felony,  the  escheat 
is  to  the  lord  and  not  to  the  Crown.  Forfeiture  of  a  copyhold 
tenement  may  result  from  any  breach  of  the  custom  by  whidi  the 
tenement  is  held :  see  1  Watk.  Cop.  oh.  viiL 

By  sect.  4  of  the  Copyhold  Act,  1SS7  (50  k  51  Vict  a  73),  the 
lord  retains  his  rights  in  case  of  escheat,  notwithstanding  enfran- 
chisement. 
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lord  has  consented  to  an  entry  of  notice  of  the  trusts     g,„JJJ|„ 
on  the  Court  rolls  he  is  bound  thereby,  and  cannot  — ^     - 
•claim  adversely :  Burgess  v.  Wheate^  1  W.  Bl.  167  ; 
B.  C.J  1  Eden,  232 ;    Stockdale  v.  South  Sea  Co.,  2 
Atk.  141 ;  Peachy  v.  Duke  of  Somerset,  Prec.  Ch. 
573;  5  Cm.  Dig.  581,  s.  78. 

A  surrender  may  be  made  by  attorney :  Combe's  Surrender  hj 
Case,  9  Rep.  75 ;  but  there  may  be  a  custom  that  *  "**^' 
the  surrender  shall  not  be  so  made  unless  the  attend- 
ance in  person  of  the  surrenderer  is  either  impossible, 
or  at  any  rate  extremely  inconvenient.  And  even 
without  the  existence  of  any  special  custom,  a  pur- 
chaser will  not  be  compelled  to  rely  on  a  power  of 
attorney  unless  there  be  a  necessity  for  it :  Mitchel 
V.  Neale,  2  Ves.  679 ;  Noel  v.  Weston,  6  Madd.  50 ; 
Bichards  v.  Barton,  1  Esp.  269.  It  is  possible  that 
the  rules  formerly  in  force  with  respect  to  surrenders 
by  attorney  may  not  now  take  eflfect.  The  8th  and 
9th  sections  (e)  of  the  Conveyancing  Act,  1882 
^45  &  46  Vict.  c.  39),  contain  provisions  removing 
from  powers  of  attorney  given  for  valuable  considera- 
tion, and  from  powers  of  attorney,  whether  given  for 
valuable  consideration  or  not,  expressed  to  be  irre- 
vocable for  a  fixed  time  therein  specified  not  exceed- 
ing one  year  from  the  date  of  the  instrmnent,  the 
disadvantages  formerly  attaching  to  instruments  of 
this  kind.  WTiere,  therefore,  a  power  of  attorney  to 
surrender  is  given  for  valuable  consideration,  it  will 
fall  within  sect.  8,  and  acts  performed  under  its 
authority  will  be  valid,  unless  the  donee  of  the  power 
has  himself  consented  to  its  revocation.  If  the 
power  be  not  given  for  valuable  consideration,  it 
should  be  stated  that  it  is  to  be  irrevocable  for  a 
defined  time,  not  exceeding  one  year  from  the  date 
of  the  instrument,  and  acts  performed  during  that 
period  will  be  valid  unless  the  donee  of  the  power 
has  himself  consented  to  its  revocation.  It  appears 
that  a  married  woman  could  not  formerly  surrender 
by  attorney  :  Graham  v.  Jackson^  6  A.  &  E.  8 1 1 ;  but 
now,  under  sect.  40  of  the  Conveyancing  and  Law 

{t)  See  anie,  Vol  IV.,  8ub  tit.  Powbbs  of  Attobnkt,  p.  903» 
where  these  sectiona  are  set  forth. 

T   2 
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of  Property  Act,  1881  (44  &  45  Vict.  c.  41),  a. 
married  woman  may  appoint  an  attorney  to  do  any 
act  which  she  might  herself  do  (/).  If  a  copyholder 
covenants  to  surrender,  he  does  not  commit  a  breach 
of  his  covenant  by  refusing  to  appoint  an  attorney 
to  surrender  for  him  :  SvmonsY.  White^  Cro.  Cas.  299. 
The  attorney  should  be  appopted  by  deed,  and 
may  be  a  person  under  any  cQsabihty  except  that  of 
unsoundness  of  mind.  The  attorney  should  sur- 
render  in  the  appropriate  mwmer  prescribed  by  the. 
custom,  either  m  the  name  of  the  prmcipal  or  in  his 
own  name,  expressly  under  the  authority  of  his  power 
of  attorney  {a).  If  the  attorney  exceeds  his  authority, 
his  act  wiU^  valid  only  as  fiu-  as  his  authority  ex- 
tends  :  Carter  v.  Garter,  3  K.  &  J.  617. 

As  to  Admittance  to  CopyholdsJ] — ^The  essential 
part  of  the  admittance  is  the  consent  of  the  lord  to 
the  substitution  of  the  new  tenant  in  place  of  the 
former  tenant.  An  admittance  wiU  therefore  be 
presumed  (A),  as  against  the  lord,  where  he  has 
treated  the  alienee  as  if  he  were  tenant  of  the  tene- 
ment. Thus  the  lord  was  held  to  have  ratified  the 
tenancy  and  admitted  the  alienee  when  he  had  sum* 
moned  him  to  sit  upon  the  homage  juiy,  and  also 
where  he  had  accepted  from  himl  fine  or  rent  in 
respect  of  the  tenement :  Rawlinson  v.  Greeny  Poph. 
127 ;  Brown  v.  Dyer,  11  Mod.  73.  But  the  act,  in 
order  to  have  this  effect,  must  be  unequivocal  in  it» 
nature,  and  not  capable  of  being  referred  to  any 
other  ground.  The  admittance  of  the  alienee  of  an 
unadmitted  surrenderee  will  not  be  held  to  imply 
the  admittance  of  the  latter :  Doe  d  Vernon  v.  Vernon^ 
7  East,  8;  Doe  d.  Tqfield  v.  Tojield,  11  East,  246; 
Matthew  v.  Osborne,  13  C.  B.  919. 

There  was  formerly  some  doubt  as  to  whether  the 
admittance  of  a  tenant  out  of  Court,  or  out  of  the 

(/)  See  ante^  Vol.  IV.,  sub  tit.  Powsbs  or  Attobitbt,  p.  861, 
where  the  section  is  set  out  at  length. 

(ff)  See  antey  Vol  IV.,  sub  tit.  Powers  of  Attornbt,  p.  918,  for 
precedents  of  power  of  attorney  to  surrender  and  to  take  admittance. 

(h)  A  surrender  was,  as  between  vendor  and  purchaser,  prs- 
oumed  in  Wilson  y,  Allen,  1  J.  &  W.  614. 
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maaor  was  lawful :  se^  1  Watk.  Cop,  316 ;  1  Scriv.    .^^^^ 

Cop.  129 ;  Tukely  v.  Hatokms^   1  lA.  Eaym.  76 ; ^^^ 

4  Kep.  26  b ;  but  by  stat.  4  &  5  Vict.  c.  35,  s.  88, 
it  is  provided  that  admittances  may  be  made  out  of 
the  manor,  and  without  holding  a  Court  for  the 
manor,  either  by  the  lord  or  by  the  steward  or  his 
deputy-steward. 

Where  the  admittance  is  made  immediately  after  Form  or 
the  surrender,  it  commences  with  the  word  "  where-  *^'"*^*«"<*- 
upon/'  and  states  that  the  surrenderee  came  before 
the  lord,  the  steward,  or  the  deputy-steward,  either 
personally  or  by  attorney,  according  to  the  facts,  and 
prayed  to  be  admitted ;  and  that  he  was  admitted 
in  customary  form ;  and  the  memorandum  concludes 
with  a  statement  of  the  payment  of  the  fine,  and, 
usually,  of  the  respiting  of  the  fealty  (t).  Where  an 
interval  elapses,  there  arises  the  necessity  for  re- 
citals, sufficient  to  show  when  and  at  what  Court 
the  surrenderee  made  his  claim  for  admittance ;  and 
if  the  surrender  was  to  such  uses  or  such  person 
;as  the  purchaser  should  appoint,  it  will  be  needful  to 
show  by  recitals  how  the  title  of  the  applicant  for 
admittance  arose. 

As  between  a  vendor  and  purchaser,  the  important  Surrenderor 
part  of  the  transaction  is  the  surrender.    Where  the  foJ^hi^n- 
vendor  has  surrendered  to  the  use  of  the  purchaser,  admitted 
he  is,  sttb  modoy  trustee  for  his  surrenderee,  and  the  *""^"*^®"** 
title  of  the  surrenderee  will,  upon  his  admittance, 
relate  back  to  the  date  of  the  surrender,  so  that  he 
<»n  bring  an  action  to  recover  the  copyhold,  laying 
the  demise  at  any  time  subsequent  to  the  surrender, 
though  he  must  be  admitted  before  he  can  bring  his 
action :  Boe  v.  Hicks j  2  Wils.  15  ;  Rex  v.  Dillington^ 
1  Freem.  496 ;  Grantham  v.  Copley,  2  Wms.  Saund. 
422 ;  Benson  v.  Scott ^  1  Salk.  185 ;  Doe  v.  Benntng- 
ion,  16  East,   208 ;   Holdfast  d.  WooUams  v.  C/op- 
ham,  1  T.  R.  600 ;  the  right  to  admittance   will 
descend  to  the  heir,  and  free  bench  or  curtesy  will 
attach,  even  before  admittance:  Benson  v.   ScgU, 


(t)  Fealty  was  the  personal  service  of  the  copyholder,  which  was 
4Mcured  by  oath :  its  object  being  to  bind  the  copyholder  to  the 
service  of  his  lord  only,  to  the  exclusion  of  all  others. 


326 


PURCHASE  DBEDS. 


Tfc« 


Admittance 
most  be  in 
acoordance 
with  tlie 
anrrender. 


1  Salk  185;  Vaughan  v.  Atkins,  5  Burr.  2765. 
Similarly  the  tenant  may  recover  from  the  sur- 
renderor the  mesne  profits,  on  the  principle  that  the 
latter  is  a  trustee  for  him :  Holdfc^  d.  Woollams  v. 
Clapham,  1  T.  R  600;  Boe  v.  Hicks,  2  Wils.  15. 
But  the  title  of  the  purchaser  is  not  complete  until 
he  has  been  admitted :  Berry  v.  Greene,  Cro.  Eliz. 
349 ;  Doe  d.  Shewen  v.  Wroot,  5  East,  132 ;  Bayson 
V.  Adcock,  9  Jur.  (N.  S.)  800. 

The  duty  of  the  lord  or  the  steward  in  respect  of 
admittance  is  governed  by  custom,  which  requires 
that  the  admittance  shall  be  in  accordance  with  the 
terms  of  the  surrender :  Burt.  Comp.  1276.  Thus 
where  the  surrender  was  absolute,  and  the  admittance 
was  made  upon  condition,  the  admittance  was  held  to 
be  good,  the  condition  being  disregarded  :  Tavemer's 
Case,  4  Rep.  27.  So,  if  the  surrenderee  and  another 
person  be  admitted  together,  the  admittance  will  be 
held  to  enure  for  the  benefit  of  the  surrenderee 
alone.  And  if  the  lord  allow  a  surrender  to  such 
uses  as  the  purchaser  shall  appoint,  he  is  bound,  if 
the  purchaser  exercise  his  power,  to  admit  the  ap- 
pointee :  Glass  v.  Bichardson,  9  Ha.  689 ;  2  De  G- 
M.  &  G.  658 ;  Eddlestoiie  v.  Collins,  3  De  G.  M.  & 
G.  1. 

The  lord  can  be  compelled  to  admit  by  a  manda- 
mus to  him  or  to  the  steward  :  Beg.  v.  Poicell,  1  Q.  B. 
352 ;  but  the  issue  of  the  ma7idamus  is  a  matter  of 
discretion,  and  may  be  refused :  Beg.  v.  Gar- 
land, L.  R.  5  Q.  B.  269.  The  lord  cannot  be  com- 
pelled to  admit  by  attorney,  for  he  is  in  strict  law 
entitled  to  claim  fealty,  and  fealty  is  personal : 
Coombe^s  Case,  9  Rep.  75 ;  Blwtt  v.  Clark,  2  Sid. 
61 ;  fealty  is,  however,  usually  respited.  Admittance 
may  be  taken  by  attorney,  any  person  agreecl  upon 
between  the  lord  and  the  tenant  acting  as  attorney ; 
nor  need  the  attorney  be  appointed  by  deed.  Pro- 
vision is  made  by  1  Will.  4,  c.  65,  s.  3,  for  the 
admittance  of  married  women  and  infants,  and  by 
16  A;  17  Vict.  c.  70,  s.  108,  for  the  admittance  of  the 
committees  of  lunatics.  The  lord  is  not  bound, 
unless  by  special  custom,  to  admit  to  several  tener 
ments  at  once. 
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The  admittance  of  the  particular  tenant  enures  for   ^^^^^ 

the  benefit  of  all  who  are  in  remainder,  unless  there 

is  a  special  custom  reouiring  the  admittance  of  a  ^ST  "' 
remainderman :  Doe  d.  WhMread  v  Jemiey^  5  East,  tenant,  joint 
522.     So  also  the  admittance  of  one  joint  tenant  as  ^^uin 
coparcener  is  the  admittance  of  all ;  but  the  case  is  common. 
otherwise  with  tenants  in  common,  all  of  whom  must 
be  admitted  separately. 

Where  a  testator  devises  Uc)  copyholds  to  trustees  Admittance 
upon  trust  to  sell,  the  trustees  may  be  compelled  to  «^  *""*- 
be  admitted :  Ex  parte  Butler,  1  Atk.  216,  Amb. 
73 ;  and  in  that  event  the  fine  may  be  very  heavy. 
The  prudent  course,  where  a  testator  desires  that  his 
copyholds  shall  be  sold  after  his  decease,  appears  to 
be  to  give  his  executors  or  trustees  a  com^n  law 
power  of  sale :  as  to  the  operation  of  which  see  infra, 
p.  334.  But  where  copyholds  are  devised  upon  trust 
to  sell,  the  heavy  fines  payable  on  the  admittance  of 
more  than  one  trustee  may  be  avoided.  For  instance, 
all  the  trustees  but  one  may  disclaim ;  but  they  must 
dfaolaim  before  id^  any  ict  implying  owneiup  on 
their  part,  otherwise  the  lord  can  compel  the  pay- 
ment of  the  full  fine :  see  infra,  p.  339.  Or  the  de- 
visees in  trust  may  omit  to  take  an  admittance  under 
the  will,  presenting  the  customary  heir  for  admit- 
tance  as  tenant  of  the  lord,  and  obtaining  from  him 
a  surrender  to  the  use  of  the  purchaser  (see  Garland 
v.  Mead,  L.  R.  6  Q.  B.  441 ;  Everingham  v.  Ivatt, 
li.  R.  8  Q.  B.  388) ;  the  devisees  afterwards  releasing 
by  deed  to  the  purchaser  their  right  to  admittance  : 
Kite  and  Qtmntons  Case,  4  Rep.  25 ;  Doe  d.  Milner 
V.  BrigUwen,  10  East,  595;  Steele  v.  Waller,  28 
Beav.  466.  The  lord  would  not  be  able  in  such  a 
case  to  refuse  to  admit  the  purchaser :  HaU  v.  Shear- 
Brook,  Cro.  Jac.  36 ;  Bex  v.  Wilson,  10  B.  &  C.  80 ; 
Garland  v.  Mead,  L  R.  6  Q.  B.  441.  If  the  former 
plan  be  adopted,  a  fine  would  be  payable  on  the  ad- 
mittance of  the  non-disclaiming  trustee ;  and  in  the 


(k)  The  effect  of  1  Vict,  c  26,  a.  3,  is  to  enable  a  copyholder,  in 
every  case,  to  devise  his  estate  without  the  necessity  of  a  sur- 
render to  the  use  of  his  will ;  and  the  legal  estate  is  in  the  custo- 
mary heir  until  the  admittance  of  the  devisee  :  GaHand  v.  Mead, 
L.  R.  6  Q.  B.  441. 
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seoondy  it  would  be  payable  on  the  descent  to  the 
heir:  Bea.  v.  Dulltnghamy  8  A.  &  E.  858;  HaU 
V.  Bromley,  35  Ch.  D.  642.  But  if  the  trustees 
are  not  devisees  in  trust,  but  only  invested  with 
a  common  law  power  of  sale,  and  can  succeed 
in  selling  before  the  holding  of  the  third  Court  {Tj 
after  the  death  of  the  testator,  the  only  fine  payable 
would  be  that  upon  the  admittance  of  the  purchaser. 

Where  an  equitable  tenant  for  life  sells  under  the 
powers  of  the  Settled  Land  Act,  1882,  it  appears 
that  there  is  no  necessity  for  the  admission  of  the 
trustees,  and  that  the  lord  cannot  claim  any  fine 
except  that  payable  on  the  admission  of  the  pur- 
chaser :  jRe  Naylor  &  Spemdla^s  Gontract,  34  Ch.  D. 
217. 

Copyholds  and  customary  lands  are  excluded  from 
the  operation  of  sect.  34  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  by  which  provision  is 
made  for  vesting  the  property  subject  to  a  trust  in 
new  or  continmng  trustees  by  virtue  of  a  vesting 
declaration  by  the  appointor.  The  reason  for  this 
exclusion  appears  to  be  that  the  rights  of  the  lord 
might  be  prejudicially  affected  if  lands  of  these 
tenures  were  allowed  to  remain  within  the  scope  of 
the  section. 

Admittance  to  copyholds  may  be  by  attorney :  see 
sect.  2  of  the  Copyhold  Act,  1887  (50  &  51  Vict 
c.  73). 

Covenants  for  TideJ] — ^No  covenants  for  title  can 
be  inserted  upon  the  Court  rolls :  it  is  therefore 
usual,  when  there  is  no  antecedent  covenant  to  sur- 
render, to  embody  them  in  a  separate  deed  of  cove- 
nant, which  is  handed  to  the  purchaser  on  comple- 
tion. It  is  true  that  the  advantage  which  a  copyholder 
has  of  ascertaining  the  state  of  the  title  by  examin- 
ing the  Court  rolls,  more  than  counterbalances  any 


Seizare 
qwrntque. 


(l)  The  lord  is  entitled,  where  the  copyhold  is  of  inheritance,  to 
enter  if  the  tenancy  be  left  vacant  The  heir  may  not  be  at  lumd, 
or  the  succession  disputed.  Where,  therefore,  a  tenant  died,  the 
lord  made  proclamation  in  the  court  of  the  manor  for  the  heir  to 
come  in  and  make  his  claim.  If  the  heir  does  not  appear  at  the 
third  proclamation,  the  lord  is  entitled  to  seise  qwnugue,  that  is, 
until  the  heir  does  appear  and  make  his  claim. 
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security  to  be  obtained  fix)m  covenants  for  title ;  but     ^  ^^^ 

it  is  to  be  noted  that  the  possession  of  such  deeds  of — 

covenant  is  prtmd  fade  evidence  of  unincumbered 
ownership,  Which  does  not  belong  to  the  custody  of 
copies  of  Court  rolls,  as  the  latter  may  always  be 
obtained  from  the  steward,  though  a  deposit  of  them 
has  been  held  to  create  an  equitable  mortgage: 
Whitbread  v.  Jordan^  1  Y.  &  C.  Ex.  303 ;  Pryce  v. 
Bury,  2  Drew,  11. 

The  7th  section  of  the  Conveyancing  and  Law  of  . 
Property  Act,  1881,  does  not  apply  to  surrenders 
of  the  word  '*  conveyance  "  as  defined  by  sect.  2  (v.) ; 
seeing  that  surrendersare  not  included  in  the  meaning, 
and  are,  indeed,  expressly  excluded  from  operation 
of  sect.  7  by  sub-sect.  5.  It  is,  therefore,  still  neces- 
sary, in  cases  where  a  covenant  to  surrender  is  not 
used,  to  adopt  the  old  plan  of  a  separate  deed  of 
covenant. 

The  deed  will  recite  the  surrender,  and  then  pro-  Framo  of  deed 
ceed  to  witness  that  in  consideration  of  the  purchase-  ^^  covenant. 
money  the  vendor  covenants  for  title  in  the  usual 
form.  The  covenants  for  title  are,  mtitaiis  mutandis^ 
the  same  as  those  entered  into  upon  a  conveyance 
of  freeholds.  Should  the  arrangement  contemplate 
any  covenants  by  the  purchaser  {e.g.  for  building), 
these  will  follow  in  a  separate  testatum,  the  covenants 
being  expressed  to  be  entered  into  in  consideration 
of  the  surrender. 

Covenafits  to  surrender  Copyholds,'] — Covenants  to  Frame  of 
surrender  are  framed  on  the  same  principles  as  !,^!!SI?i** 
ordinary  conveyances  of  freeholds,    fhej  Lj  or  '"™"^- 
may  not  contain  recitals ;  but  where  recitals  are 
employed,   they  will,   as  a  rule,  be  confined  to  a 
statement  of  tiie  agreement  for  the  sale :  for  the 
title  of  the  vendor  will  usually  appear  upon  the 
Court  Bolls,  so  that  it  will  be  unnecessary  to  set  it 
forth.     The  consideration  will  be  stated  to  be  the 
sum    agreed   upon;    and  the   covenant  will  be  a 
covenant  forthwith  to  surrender  to  the  uses  agreed 
upon.     The  parcels  will  be  described  as  they  appear 
upon  the  Court  rolls.     It  was  usual  in  covenants  to 
surrender,  before  the   Conveyancing  and  Law  of 
Property  Act,  1881,  to  omit  from  the  general  words  . 
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^Jj"j^^    any  reference  to  the  mines  and  minerals    where 

— :; '—  these  were  (as  they  usually  are)  the  property  of  the 

lord ;  the  statutory  general  words  do  not  include 
these.  The  estate  clause  was  also  sometimes 
omitted ;  the  63rd  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  enacts  that  every  con- 
veyance shall,  by  virtue  of  the  Act,  be  effectual  to 
Sass  all  the  estate,  right,  title,  interest,  claim  and 
emand  of  the  conveying  parties.  A  covenant  to 
surrender  is  within  the  term  "  conveyance "  (see 
sect.  2  (v.)),  but  it  may  be  doubted  whether  a 
covenant  to  surrender  can  be  held  to  operate  tmder 
this  section ;  the  point  seems,  however,  not  to  be 
of  much  importance.  The  statement  of  the  uses  to 
which  the  copyholds  are  to  be  surrendered  is  some- 
times followed  by  a  declaration  or  further  covenant 
that,  until  surrender,  the  vendor  will  stand  seised 
of  the  copyholds  in  trust  for  the  purchaser.  In 
onlinanr  Z^,  where  the  pu«>h.»e-Lney  U  fM 
on  the  execution  of  the  covenant,  this  clause  may 
safely  be  omitted:  see  post^  p.  331.  The  deed,  as 
formerly  drawn,  then  contained  the  covenants  for 
title.  These  may  now  be  impUed  by  virtue  of 
sect.  7  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  by  use  of  proper  words,  for  by  sect.  2  (v.) 
of  that  Act,  a  covenant  to  surrender  is  included 
within  the  definition  of  a  "  conveyance  "  ;  and  tiie 
vendor  is  therefore  usually  made  to  "convey  as 
l)eneficial  owner,"  as  well  as  "  covenant  to  surrender/* 
Disadvantages  The  covcnaut  to  Surrender  is  performed  by  the 
ro^Ider*  *^  subsequent  surrender  to  the  uses  a^eed  upon  and 

specified  in  the  deed  of  covenant.  Until  the  actual 
surrender  is  made,  the  position  of  the  covenantor  is 
not  altogether  satisfactory.  The  bare  covenant 
amounts  to  no  more  than  a  mere  agreement  for  sale, 
which,  though  under  seal,  is  but  an  unexecuted 
contract,  and  the  covenantee  has  no  right  or  title  to 
the  land  itself  (m).  The  covenantee's  position  is 
strengthened  if  there  be  in  the  deed  of  covenant  a 
declaration  of  trust  by  the  covenantor  in  favour  oi 
the    covenantee;    in  which    case    the    covenantor 


(m)  The  covenant  to  surrender  is  binding  upon  the  parties,  but 
innot  be  enforced  by  the  lord  ;  Hall  v.  BronUey,  35  Ch.  D.  641 
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becomes  an  express  trustee  for  him  :  Be  Carpenter,  ^^•**y  ^ 
Kay,  418  ;  Be  Propeii,  28  L.  J.  Ch.  948 ;  Be  Col-  J^"^^^^ 
lingwoody  6  W.  K.  536.  For  this  reason,  it  has 
been  said  that  the  declaration  of  trust  should  never 
be  omitted ;  but  it  appears  that  the  same  result  is 
attained  where  the  purchase-money  is  paid  on  the 
execution  of  the  deed  of  covenant,  whereupon  the 
contract  is  executed,  and  the  covenantor  becomes 
ipso  facto  a  trustee  for  the  covenantee,  who  can 
obtain  a  vesting  order  under  the  Trustee  Act,  1850, 
without  the  necessity  of  an  action  to  declare  the 
covenantor,  or  in  the  event  of  his  death,  his  heir, 
a  trustee :  Be  Crowes  Mortgage^  L.  R.  13  Eq. 
26 ;  Be  Cuming's  TrustSy  L.  E.  5  Ch.  72.  There- 
fore, if  the  purchaser  be  content  with  such  security 
as  is  afforded  by  the  fact  that  the  vendor  is  a  trustee 
for  him,  he  may  pay  his  purchase-money,  and  omit 
the  declaration  of  trust.  It  must,  however,  be 
borne  in  mind  that  the  purchaser  acquires  an  equit- 
able title  only ;  and  that  if  the  vendor  makes  a  sub- 
sequent sale  for  value,  and  actually  surrenders  to  the 
use  of  the  subsequent  purchaser  without  notice,  the 
latter  will  have  acquired  the  advantage  of  the  legal 
estate,  and  the  first  purchaser  will  not  be  able  to  oust 
his  title  :  OxwidcY.  Plumer,  5  Bac.  Abr.  43  ;  Plumbe 
V.  Fluitty  2  Anst.  432  ;  Whithread  v.  Jordan j  1  Y.  & 
C.  C.  C.  304  ;  S.  C,  4  Y.  &  C.  C.  C.  563.  It  may, 
therefore,  be  suggested  that  the  most  prudent 
course  would  be  for  the  purchaser  to  have  the 
express  declaration  of  trust  inserted  in  the  covenant 
to  surrender,  and  to  retain  his  purchase-money 
until  the  surrender  is  actually  made.  Covenants  to 
surrender  are  principally  used  where  copyholds  are 
being  conveyed  together  with  lands  of  other  tenures ; 
and  Tn  cases  of  this  kind  it  may  be  difficult  to  carry 
out  this  suggestion,  unless  the  purchase-money  can 
be  apportioned  between  the  copyholds  and  the 
other  lands.  Where  the  course  proposed  cannot  be 
adopted,  the  covenantor  should  reqmre  the  perform- 
ance of  the  covenant  as  soon  as  possible  after  the 
execution  of  the  deed. 

Conveyance  of  Copyholds  by  DeedJ] — Deeds  are  when  copy- 
sometimes    used   for   the   conveyance   of   mterests  ' 
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in  copyhold  lands.  Thus,  the  lord  may,  by  sever- 
ing the  tenement  from  the  manor,  pat  it  ont 
of  the  power  of  the  tenant  to  convey  in  the  usual 
manner  by  surrender;  in  such  cases  it  appears 
that  he  may  convey  by  deed  in  the  usual  lonn: 
Phaitps  V.  BaU,  6  C.  B.  (N.  S.)  811. 

Where  one  of  several  co-owners  desires  to  convey 
his  share  of  the  tenement  to  another,  he  may  some- 
times do  so  by  deed  alone.  Thus,  in  the  case  of 
joint  ten«ito.  4a  tort.  ^iMittance  i.  of  them  ^ 
every  of  them,  to  the  whole  tenement :  Wcue  v. 
Pretty  J  Winch.  3  ;  and  one  joint  tenant  can  release 
his  estate  to  another  by  deed,  without  surrender 
and  admittance,  and,  as  a  general  rule,  should  do  so. 
So,  if  one  coparcener  release  by  deed  to  another,  it 
is  good ;  for  the  coparcener  to  whom  the  release  is 
made  is  ah*eady  in  the  tenancy  :  Co.  Litt.  273  b ; 
Gilb.  Ten.  73 ;  WaJeeJbrd's  Case,  1  Leon.  102.  But 
if  a  joint  tenant  or  a  coparcener  surrender  to  the 
use  of  a  co-tenant  or  coparcener,  the  surrenderee 
must  probably  be  admitted  in  due  course.  Tenants 
in  common,  on  the  contrary,  are  in  the  tenancy 
only  in  re8i;ect  of  their  undi^ded  shareB,  and  they 
must  convey  to  one  another  by  the  usual  course  of 
surrender  and  admittance. 

The  legal  estate  in  copyholds  alone  is  capable  of 
transfer  By  the  ordinary  method  of  surrender  and 
admittance.  Equitable  estates  in  copyholds  cannot 
be  surrendered  (subject  to  the  exceptions  noticed 
tnjra),  but  may  be  transferred  by  deed  in  the  usual 
form  (m) ;  and  the  same  method  must  be  adopted  for 
the  assignment  or  conveyance  of  contingent  or 
executory  interests  in  copyholds:  Doe  d.  Blacksell 
V.  TomkynSf  11  East,  185.  On  the  other  hand,  a 
vested  estate  in  remainder  may  be  conveyed  by 
surrender  and  admittance  :  see  Williams  R.  P.  369. 


(m)  So,  where  a  person  has  an  equitable  estate  in  copyholds,  such 
equity  will  pass  by  will  without  a  surrender. '  Nor  can  the  dcTisee^ 
require  admittance,  as  he  will  not  become  tenant  to  the  lord: 
Carry.  EUiaon,  3  Atk.  73 ;  TufindLY. Pagt^  2  Atk.  37,  n.;  2  P.  Wms. 
261 ;  AUen  v.  PoulUm,  1  Ves.  121 ;  AU.^Om,  t.  Andrews,  1  Yes. 
sen.  229 ;  BurldU  t.  BurhUt,  2  Vem.  499  ;  Careff  y.  Atketo,  1  Gox, 
244;  Maenamara  t.  Jones,  7  Br.  G.  C.  480;  King  ▼.  King,  3  P. 
Wms.  360. 
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Under  the  Pines  and  Becoveries  Act  (3  &  4    ^^^SjtSHSl^ 
Will.  4,  c.  74),  sects.  50  and  53,  equitable  estates  in  r— r — r;- 
copjholds  may  be  barred  either  by  deed  or  by  sur-  able  esu^ 

.  render.     If  the  entail  be  barred  by  deed,  the  deed  J^^^J^' 
must  be  enrolled  within  six  months  of  its  execution  :  deed. 
Honeywood  v.  Foster,  30  Beav.  1 ;  Otbbons  v.  Snape, 
32  Beav.  130  ;  1  De  G.  J.  &  S.  621. 

There  were  several  modes  of  disentailing  copyholds 
prior  to  the  Fines  and  Becoveries  Act.  Estates 
tail  in  copyholds  were  barrable  by  recovery  or  by 
forfeiture  and  regrant :  Ptlkington  v.  Stanhope ,  1  Sid. 
314 ;  2  Keb.  127  ;  Ptlkington  v.  BagshawCy  Sty. 
450  ;  Carr  v.  Singer,  2  Ves.  606 ;  and  by  surrender, 
where  there  was  no  custom  to  bar  by  recovery : 
Doe  d.  Dauncey  v.  Dauncey,  7  Taun.  674 ;  Roe  d. 
Bennett  v.  Jeffrey,  2  M.  &  S.  92 ;  Doe  d.  Mason  v. 
Mason,  3  Wils.  63  ;  Carr  v.  Singer,  2  Ves.  sen.  606  ; 
Gould  V.  White,  Kay,  683.  There  were,  in  some 
manors,  concurrent  customs  for  barring  entails,  and 
such  customs  were  good :  Doe  d.  Whalhead  v. 
Ossingbrooke,  2  Bing.  70 ;  Ever  all  v.  Small ey,  2 
Str.  1197;  1  Wils.  26;  Doe  d.  Wightwick  v.  Truby, 
2  W.  Bl.  944. 

The  inrolment  of  the  disentailing  deed  under 
sect.  53,  may  be  compelled  by  mandamus  to  the 
steward:  Crosby  v.  Fortescue,  5  Dow.  P.  C.  275. 
Where  the  consent  of  the  protector  is  given  by  a 
separate  deed,  the  deed  must  have  been  executed  on 
or  before  the  day  of  the  execution  of  the  disentail- 
ing deed,  and  apparently  must  be  enrolled  also  at 
the  same  time  as,  or  before,  the  principal  deed :  see 
Dart,  V.  &  P.  690,  note  (cc).  The  inrolment  of  the 
deeds  in  the  Court  rolls  is  sufficient,  and  further 
inrolment  is  dispensed  with  by  sect.  54  of  the  Act. 
As  to  what  is  a  sufficient  inrolment,  see  Boyd  v. 
Pawle,  14  W.  B.  1009. 

So  also  by  sect.  90  of  the  same  Act  a  surrender  Surrcndew 
by  a  wife  with  the  concurrence  of  her  husband,  she  w^omeTif 

.having  been  separately  examined,  of  copyholds  in  ^tetwk^** 
which  she  has  an  equitable  estate  or  interest,  is  good 
and  valid  :  see  also  sect.  90.    But  both  the  exceptions 
aboye  referred  to,  though  permitted  by  statute,  are 
in  conffict  with  the  general  principle. 
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Admittance 
of  miccesriTe 
tenants 


Bai^gain  and 
4mle  of  copy- 
holds under 
a  common 
law  power. 


I^nda  Clanses 
<'on8olidation 

Act. 


The  lord  is  only  entitled  to  have  either  a  tenant  on 
the  rolls  in  respect  of  the  tenement,  or  possession  of 
the  tenement ;  therefore,  where  copyholds  are  devised 
to  one  for  years,  remainder  to  anoSer  in  fee,  and  tie 
admittance  of  the  latter  was  made  as  in  praesenJti,  it 
was  held  that  the  lord  could  not  compel  the  termor 
to  be  admitted :  Everirwham  v.  Ivattj  L.  R.  7  Q.  B. 
683 ;  8  Q.  B.  388.  The  proper  person  to  be  ad- 
mitted is  the  person  in  whom  the  legal  estate  is 
vested :  Allen  v.  Bewsey^  7  Ch.  D.  453  ;  and  where 
the  legal  estate  is  devised  to  trustees,  it  will  be 
incumbent  on  them  to  acquire  it  by  admittance: 
Reg.  V.  Garland,  8  Q.  B.  269. 

Where  a  testator  authorizes  his  executors  to  sell 
copyholds,  as  if  he  "  order  and  direct  his  executors  " 
to  sell,  they  convey  the  copyholds  by  a  bargain 
and  sale,  and  the  appointee  under  such  deed  will  be 
admitted,  and  will  pay  one  fine  only  :  for  the  pur- 
chaser takes  immediately  under  the  will  (n) :  1 
Watk.  Cop.  105,  127,  334,  353 ;  Holder  d.  SuLyard 
V.  Prestony  2  Wils.  400  ;  the  legal  estate  in  the 
meantime  descends  upon  the  heir,  and  if  he  be 
voluntarily  admitted,  he  must  pay  his  own  fine. 

Where  this  is  so,  the  bargain  and  sale  will  clearly 
be  within  the  5th  sub-section  of  sect.  7  of  the 
Conveyancing  and  Law  of  Property  Act,  1881,  and 
the  use  of  proper  words  will  imply  in  the  deed  the 
usual  covenants  for  title.  In  cases  such  as  these, 
the  sale  must  be  made  in  good  time,  that  is,  before 
the  lord  has  time  to  make  three  proclamations,  and 
seize  qtiousque,  and  then  the  lord  cannot  refuse  to 
admit  as  tenant  the  nominee  of  the  vendors  :  Holder 
d.  Sulf/ard  v.  Preston,  2  Wils.  400. 

Where  copyholds  are  purchased  under  com- 
pulsory powers,  they  are  conveyed  by  deed  under 
sect.  95  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  which  runs  as  follows  : — 


(it)  There  muBt  be  remembered  the  distinotion  between 
where  the  trustees  or  executors  take  a  mere  power  to  sell,  and 
those  in  which  the  estate  is  devised  to  them  upon  trust  to  sell  in 
such  a  way  as  that  they  take  an  interest  in  the  copyhold :  as  to 
which  see  ante,  p.  327. 


PURCHASE  DEEDS.  335 

"  Eyery  conveyance  to  the  promoters  of  the  undertaking,  of  any   ^'J^TJJS** 
lands  which  shall  be  of  copyhold  or  customary  tenure,  or  of  the 
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nature  thereof,  shall  be  entered  on  the  rolls  of  the  manor  of  which 
the  same  shall  be  held  or  parcel ;  and  on  payment  to  the  steward 
of  such  manor  of  such  fees  as  would  be  due  to  him  on  the  surrender 
of  the  same  lands  to  the  use  of  a  purchaser  thereof,  he  shall  make 
such  enrolment;  and  every  such  conveyance,  when  so  enrolled, 
shall  have  the  like  effect  in  respect  of  such  copyhold  or  customary 
lands,  as  if  the  same  had  been  of  freehold  tenure,  nevertheless,  until 
such  lands  shall  have  been  enfranchised  by  virtue  of  the  powers 
hereinafter  contained,  they  shall  continue  subject  to  the  same 
fines,  rents,  heriots,  and  services  as  were  theretofore  payable  and 
of  right  accustomed." 

A  deed  under  this  section  would  appear  to  be  a 
deed  giving  a  right  to  possession  of  copyholds,  and 
thererore  to  be  a  deed  in  which,  by  the  7th  section 
of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (see  sub-sect.  5),  the  use  of  appropriate  words 
will  secure  that  the  proper  covenants  shall  be 
implied  therein. 

Copyholds  purchased  by  a  public  company  under 
the  provisions  of  this  Act  are  to  be  enfranchised  by 
the  purchasers,  so  as  to  make  them  freeholds  in 
their  hands,  compulsory  powers  for  this  purpose 
being  given  to  them :  see  sect.  96 ;  until  they  are 
enfranchised,  the  lands  are  to  be  subject  to  the 
accustomed  fines,  rents,  heriots  and  services. 

The  deed  must  be  entered  by  the  steward  upon 
the  Court  rolls  of  the  manor  ;  and  he  is  entitled  to 
the  same  fees  as  would  be  due  upon  a  surrender  of 
the  copyholds  ;  but  the  steward  cannot  claim  to  be 
paid  the  fees  which  would  be  due  to  him  upon  an 
admittance  of  a  purchaser  :  Cooper  v.  Norfolk  Bail. 
Co.,  3  Exch.  546 ;  6  Rail.  Ca.  94. 

The  Bankruptoy  Act,  1883  (46  &  47  Vict.  c.  52),  Oopvboidsof 
gives,  by  sect.  56,  to  the  trustee  in  bankruptey  full  '^'^™p^ 
power  to  sell  all  or  any  part  of  the  property  of  the 
oankrupt,   and   to   give  receipts  for  any  moneys 
receivable  by  him.     With  respect  to  copyholds  of  a 
bankrupt,  it  is  enacted  by  sect.  50  as  follows : — 

"  (4.)  Where  any  part  of  the  property  of  the  bankrupt  is  of 
copyhold  or  customary  tenure,  or  is  any  like  property  passing  by 
surrender  and  admittance  or  in  any  similar  manner,  the  trustee 
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shall  not  be  compellable  to  be  admitted  to  the  pmpntjf  bat  may 
deal  with  it  in  the  aame  manner  as  if  it  had  been  capable  of 
and  had  been  duly  aurrendered  or  otherwise  conveyed  to  snch 
as  the  trustee  may  i^point;  and  any  i^pointee  of  the  tmstee 
shall  be  admitted  to  or  otherwise  invested  with  the  propertj 
accordingly." 

Therefore,  where  a  trustee  in  bankruptcy  sells 
copyholds  forming  part  of  the  bankrupt's  estate,  he 
will  not  be  admitted,  but  will  merely  convey  by  deed, 
in  the  same  manner  as  if  he  were  exercising  a  power 
of  appointment  limited  to  him  under  a  surrenaer  to 
such  uses  as  he  should  appoint.  The  bankrupt  may 
be  compelled,  under  sect.  24,  to  join  in  the  con- 
veyance ;  and  when  he  does  so,  it  is  probable  that 
he  would  join  in  it  in  order  to  covenant  to  surrender 
the  copyholds  to  the  use  of  the  purchaser,  as  that 
appears  to  be  the  only  thing  which  the  bankrupt 
could,  by  joining  in  the  conveyance,  effectually  do. 
There  appear,  however,  to  be  two  objections  to  the 
employment  of  this  course.  The  Act  lays  it  down 
that  the  trustee  is  to  convey  as  if  he  were  exercising 
a  power  of  appointment;  so  that  the  purchaser 
would  have  the  right  to  claim  admittance  apart  from 
any  concurrence  of  the  bankrupt,  and  imder  a  title 
essentially  differing  from,  and,  in  fact,  paramount  to, 
that  which  he  would  have  if  the  bankrupt  cove- 
nanted to  surrender  to  his  use;  so  that  the  sur- 
render, if  made,  would  be  absolutely  valueless,  and 
might  only  entail  needless  cost  upon  the  estate. 
Further,  his  concurrence,  for  whatever  purpose, 
would  be  of  small  importance,  seeing  that,  by 
sect.  35,  the  annulment  of  an  adjudication  does  not 
affect  anterior  proceedings  under  it.  It  may  also  be 
doubted  whether  the  covenant  could  be  enforced  as 
against  the  bankrupt  covenantor. 

Where  .the  trustee  exercises  this  power,  the  deed 
would  be  a  deed  conferring  a  right  to  admittance  to 
copyholds  within  the  meaning  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  sect.  7  (5) ;  and  the 
statutory  covenai^t  against  incumbrances  may  there- 
fore be  imported  by  the  use  of  appropriate  words. 
TniatccAct,  By  scct.  28  of  the  Trustee  Act,  1850,  vesting 
^^^'  orders  as  to  copyholds  shall,  if  made  with  the  con- 

sent of  the  lord,  vest  the  land  without  surrender  or 
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admittance ;  or  a  person  may  be  appointed  to  con-  ^?"^^*V' 
vey :  see  Ayles  v.  Cox,  17  Beav.  584.  The  consent  — ^ 
of  the  lord  is  not  necessary  before  making  a  vesting 
order,  but  the  order  will  not  have  the  effect  of  a 
surrender  and  admittance ;  and  an  order  so  made  does 
not  prejudice  the  right  of  the  lord  to  fines  :  Paterson 
V.  Paterson,  L.  R  2  Eq.  31 ;  Re  Flitcrofi,  1  Jur. 
^N.  S.)  418.  See,  however,  Cooper  v.  Jones,  2  Jur. 
(N.  S.)  59;  and  Re  Howard,^  3  W.  R  605.  The 
person  in  whom  the  property  is  vested  by  an  order, 
made  without  the  consent  of  the  lord,  will  apply  for 
admittance  as  if  he  were  a  surrenderee  :  see  Bristow 
v.  Booth,  L.  R.  5  C.  P.  92.  Where  the  lord  consents 
^ee  Ayles  v.  Cox,  17  Beav.  584  ;  Cooper  v.  Jones,  2 
Jur.  (N.  S.)  59)  neither  surrender  nor  admittance  is 
necessary.  For  the  form  of  vesting  order,  see  Re 
Crowes  Mortgage,  L.  R  13  Eq.  26. 

If  a  person  be  appointed  to  convey  copyholds,  he 
will  surrender  in  the  usual  way,  and  the  surrenderee 
must  be  admitted:  Re  Lane  and  Irving,  12  W.  R 
710  ;  and  see  Re  Hey,  9  Ha.  221 ;  Re  Collingwood! s 
Tnist^  6  W.  R  536;  and  Re  Cuming,  L.  R.  5 
CL  72. 

Fines,  cfec] — A  fine  is  payable  to  the  lord  upon  Where  pay- 
change  of  tenancy  in  the  copyhold :  Co.  Litt.  59  b;  *^^*' 
Earl  of  Bath  v.  Abney,  1  Burr.  206.  A  fine  is  also 
in  some  cases  payable  upon  the  death  of  the  last 
admitting  lord  :  see  Lowther  v.  Raw,  2  Br.  P.  C.  451 ; 
Somerset  v.  France,  1  Stra.  654  ;  but  not  on  alienation 
by  the  lord  :  Co.  Lit.  56  b.  It  is  payable  on  admit- 
tance to  each  separate  tenement  to  which  the  pur- 
chaser is  admitted :  Co.  Cop.  56 ;  Tavemer  v.  Crom- 
well,  4  Rep.  27  a ;  Hohart  v.  Hammond,  4  Rep.  28  a; 
Grant  v.  Astle,  Doug.  722. 

The  fine  on  alienation  is  usually  payable  only  on 
admittance.  If  a  fine  be  payable  on  surrender,  it 
must  be  by  special  custom :  see  Holland  v.  Lan- 
caster, 2  Vent.  134;  Co.  Cop.  56.  It  is  not 
payable  until  after  the  surrenderee  has,  by  admit- 
tance, become  the  tenant  of  the  copyhold;  and 
therefore  the  fine  is  not  payable  by  a  vendor  who 
has  undertaken  to  pay  the  cost  of  admittance  or  to 
surrender  and  assure  at  his  own  cost:   Hohart  v. 
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^^-'*^'  Hammond y  4  Rep.  28  a;  Graham  v.  Sain^  1  East, 
632 ;  Reg.  v.  Wellesley,  2  E.  &  B.  924 ;  aad  if  the 
purchaser  refuse  to  pay  the  fine,  it  is  a  forfeiture : 
Ftsh  V.  RogerSj  1  Roll.  Abr.  506 ;  B.  v.  Hendon^  2 
T.  R.  484.  But,  if  a  copyholder  covenant  to  sur- 
render, and,  before  a  suiTender  be  actually  made, 
the  covenantee  assign  his  interest,  one  fine  only  will 
be  due  to  the  lord  upon  the  admission  of  the  assign 
of  the  covenantor,  and  the  lord  will  be  obliged  to 
admit  the  assign  accordingly :  B,  v.  Hendon,  2  T.  R 
484 ;  1  Watk.  Cop.  103,  294. 
Amount  of  The  amount  of  the  fine  varies  in  different  manors ; 

^'  but  it  is  either  certain  or  arbitrary.     The  nature  of 

the  fine  must  be  determined  by  the  rolls  of  the 
manor :  Allen  v.  Abraham^  2  Bulst.  32.  If  it  be  a 
certain  fine,  it  is  either  a  fixed  sum  for  each  admit- 
tance, or  it  is  ascertained  by  reference  to  the  area  or 
the  annual  value  of  the  tenement,  or  it  may  be  as- 
sessed by  the  homage  or  by  Umpires:  Titus  v. 
Perkins,  3  Mod.  132;  King  v.  DillingtoUf  1  Freem. 
494 ;  Freeman  v.  Phillips,  4  M.  &  S.  486.  Where 
the  fine  is  arbitrary,  it  must  be  reasonable :  Morgan 
V.  Scudamore,  2  Ch.  Rep.  134;  Doe  v.  MuscoU,  12 
M.  &  W.  832 ;  Hayward  v.  Raw,  6  H.  &  A.  308 ; 
Douglas  v.  Dysart,  10  C.  B.  N.  S.  688.  See  also 
with  regard  to  the  amount  of  arbitrary  fines  :  Orard 
V.  Astle,  2  Doug.  722 ;  R.  v.  Boughey,  1  B.  &  C. 
505 ;  Richardson  v.  Kensil,  5  M.  &  Gr.  485 ;  Earl 
Verulam  v.  Howard,  5  Moo.  &  P.  148 ;  Dean  of  Ely 
V.  Galdecott,  8  Bing.  439 ;  Curtis  v.  Scales,  14 
M.  &  W.  444.  Where  the  lord  is  entitled  to  a 
reasonable  fine,  he  may  demand  and  recover  it  by  the 
description  of  so  many  years  improved  annual  value 
of  the  tenement,  without  stating  m  money  the  precise 
value  of  the  fine :  Eraser  v.  Mason,  10  Q.  B.  D.  398; 
11  Q.  B.  D.  574. 

In  manors  where  the  custom  is  that  a  fine  is  pay- 
able only  on  the  first  admittance  of  a  tenant,  there 
is  no  general  custom  that  a  purchaser  of  several 
tenements  can  require  the  lord  to  admit  him  to  one 
or  more  of  such  tenements,  and  to  the  remainder  at 
a  subsequent  time.  A  special  custom  that  the  pur- 
chaser shall  be  admitted  to  all  the  tenements  pur- 
chased by  him  at  the  same  time,  and  pay  a  general 
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fine  in  respect  of  them  all  is  valid:  Johnstone  v.     ^^^■> ^» 
Earl  Spencer,  30  Ch.  D.  581. 

Where  copyholds  are  surrendered  to  the  use  of  Fines  on 
two  or  more  as  joint  tenants,  the  lord  is  entitled  to  ^.tenanta!  ^^ 
a  fine  from  each.     In  many  manors  the  custom  is 
that  the  first  who  is  admitted  pays  a  full  fine,  the 
second  half,  the  third  a  quarter,  and  so  on ;  so  that 
no  matter  how  numerous  they  may  be  the  fines  can- 
not amount  to  twice  the  single  fine :  Wilson  v.  Hoare^ 
2  B.  &  Ad.  350 ;   13  A.  &  E.  236 ;   Shepherd  v. 
Woodfyrdj  5  M.  &  W.   608.     The   lord  may  not 
refiise  to  admit  one  joint  tenant  until  aU  have  paid 
their  fines :  Reg.  v.  Wansteadj  18  Jur.  310.     A  de- 
visee   of  copyholds    may  renounce :    Thomson    v. 
Leach,  2  Ventr.  198 ;  but  he  cannot  do  so  after  he 
has  committed  acts  implying  ownership  over  the 
land.     Therefore,  where  copyholds  were  devised  to 
three  joint  tenants,  two  of  whom,  before  admittance, 
but  after  the  commission  of  such  acts,  executed  a 
disclaimer,  it  was  held  that  the  disclaimer  was  void, 
and  that  the  lord  was  entitled  to  a  fine  as  upon  the 
admittance  of  them  all :  Bence  v.  Gilpin,  L.  R.  3 
Ex.  76.   See  as  to  admittance  of  trustees,  ante,  p.  327. 

Coparceners,  however,  make  but  one  heir,  and  are  Copawenew. 
entitled  to  be  admitted  on  the  payment  of  one  fine  : 
Bea.  V.  Bmsall  3  B.  &  C.  173. 

Where   copyholds   are   conveyed   to  tenants  in  Tenants  in 
common,  each  must  pay  the  full  fine,  fees,  and  stamp.  c<>°^"^<>»- 

Where  a  copyholder  makes  a  disposition  of  his 
tenement,  under  which  he  takes  an  estate  differing 
from  that  he  formerly  had,  he  must  pay  a  fine  :  Boe 
d.  Noden  v.  Griffiths,  4  Burr.  1953. 

Where  copyholds  are  surrendered  to  use  for  life  Fines  on 
or  years,  with  divers  remainders  over,  there  is  only  J^^^j^^ 
one  admittance  necessary,  and  without  prejudice  to 
the  lord's  rights  as  regards  fines,  but  by  custom  one 
fine  only  is  generally  payable  :  Blackbume  v.  Graves, 
1  Mod.  102 ;  1  Vent.  260;  Gravenor  v.  Todd,  4  Eep. 
23  a;  Barnes  v.  Corke^  3  Lev.  308  ;  Dell  v.  Higden, 
Moore,  358 ;  Tipping  v.  Bunning,  Moore,  465 ; 
Auncelme  v.  Auncelme,  Cro.  Jac.  31.  Where  only 
one  fine  is  payable,  upon  an  admittance  of  a  parti- 
cular tenant,  the  lord  may  assess  the  whole  fine 
upon  him,  or  apportion  it  between  the  particular 
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Finei,  fte. 


What  fines 
payable  on 
admittance 
under  sur- 
render by 
joint  tenants. 


Under  sur- 
render by 
particular 
tenant  and 
remainder- 


man. 


Under  sar- 
render  by 
tenants  in 
common. 


Contribution 
by  remainder- 
man. 


Fines  and 
fees,  by  whom 
payable. 


tenant  and  the  remainderman,  but  he  cannot  chai^ 
the  whole  on  the  remainderman :  Lord  Kensington 
V.  Mansell,  13  Ves.  246 ;  see  also  as  to  fines  on 
surrenders  to  uses,  Barnes  v.  Corke,  3  Lev.  308; 
Phypers  v.  Ebum^  3  Scott,  634;  Dean  of  Ely  v. 
Caldecottj  8  Bing.  439 ;  Brown's  Case,  4  Kep.  21 ; 
Blachmore  v.  Graves,  1  Vent.  26  a ;  Fitch  v.  Stucklof, 
4  Rep.  23  a ;  Doe  d.  Wliithread  v.  Jenney,  5  East,  522. 

Upon  the  admittance  of  a  purchaser  under  a  sur- 
render of  copyholds  by  several  joint  tenants,  it 
would  seem  probable  that  one  fine  only  is  payable ; 
for  the  lord  is  not,  except  by  special  custom,  entitled 
to  more  than  one  heriot :  Padwick  v.  I)/nedalej  1 
E.  &  E.  184.  Also  joint  tenants  and  coparceners 
make  but  one  grant :  Co.  Cop.  66. 

Where  a  particular  tenant  and  remainderman  sur- 
render to  the  use  of  a  purchaser,  the  latter,  upon 
admittance,  pays  one  fine  only ;  for  one  estate  only 
is  conveyed :  Co.  Cop.  56 ;  but  the  surrenderee  of  the 
remainderman  alone  must  pay  a  fine,  for  the  estate 
in  remainder  is  a  tenement  as  well  as  that  in  posses- 
sion :  Auncelme  v.  Auncelme,  Cro.  Jac.  31 ;  Black- 
hume  V.  Graves  (No.  2),  1  Mod.  120;  Barnes  v. 
Corke,  3  Lev.  308. 

Where  tenants  in  common  convey  to  a  purchaser, 
he  has  to  pay  a  full  fine  and  full  fees  and  stamp  for 
each  tenant's  share :  R.  v.  Manor  of  Everdon,  16 
L.  J.  Q.  B.  18 ;  Beg.  v.  Eto7i  College,  8  Q.  B.  536; 
Evans  v.  Upsher,  16  M.  &  W.  675.  It  was  formerly 
held  that  tne  lord  was  entitled  to  a  similar  nimiber 
of  fines  in  a  subsequent  aUenation  by  a  purchaser 
from  tenants  in  common :  Attree  v.  Scutt,  6  East, 
476 ;  but  this  use  has  been  overruled;  and,  in  such 
cases,  the  whole  inheritance  being  reunited  in  the 
one  person,  only  one  fine  is  thenceforward  payable : 
Garland  v.  JeyJ^ll,  2  Bing.  273 ;  Holloway  v. 
Berkeley,  6  B.  &  C.  2. 

Where  a  particular  tenant  is  admitted,  and  pays 
the  fine,  he  can  compel  those  to  whose  benefit  his 
admittance  enures  to  contribute :  Jones  v.  Jones,  5 
Ha.  463 ;  Hudleston  v.  WhelpdaU,  9  Ha.  785. 

In  the  absence  of  any  stipulation,  if  the  vendor 
has  not  been  previously  admitted,  the  costs  and 
charges  incurred  in  procuring  his  admission,  in  order 
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to  enable  him  to  make  a  surrender  to  the  purchaser,  '^•*»  *•• 
must  be  paid  by  him ;  but  the  costs  and  charges  of 
the  surrender  to  be  made  by  the  vendor  to  the  pur- 
chaser, are  payable  by  the  latter,  as  well  as  the 
fines  on  admittance,  and  the  fees  of  the  steward  on 
the  surrender  and  the  admittance  :  Drury  v.  Man^  1 
Atk.  95 ;  but  reasoning  from  the  analogy  of  the 
payment  of  the  costs  of  similar  proceedings  in  the 
case  of  freeholds,  it  would  appear  that  he  ought  not 
to  have  to  pay  the  costs  of  the  examination  of  a 
married  woman  who  is  surrendering  copyholds. 

The  fees  payable  to  the  steward  are  regulated  by 
custom. 

In  some  manors  it  is  a  custom  that  the  steward  or  steward's 
his  deputy  shaQ  have  the  exclusive  right  of  pre-  ^"'"• 
paring  surrenders  for  a  reaBonable  fee,  and  such  a 
custom  is  good :  R.  v.  Bigge,  2  B.  &  Al.  550 ;  Beg. 
V.  Bishapstohey  8  Dow.  P.  C.  608. 

The  steward  is  not  entitled  to  fees  in  respect  of 
each  tenement  to  which  a  purchaser  is  admitted,  but 
only  to  a  quantum  meruit  for  his  trouble  :  Treheme 
V.  Gardner,  5  E.  &  B.  9 1 3 ;  even  though  he  have,  at  the 
purchaser's  request,  prepared  a  separate  admittance 
n>r  each  tenement:  Everest  v.  Glynn,  6  Taun.  425. 

The  steward  may  insist  upon  payment  of  aU  his 
fees  and  dues  before  accepting  a  surrender  or 
granting  an  admittance :  48  Geo.  3,  c.  149,  s.  34. 

Upon  a  conveyance  to  a  company  under  the 
Lands  Clauses  Consolidation  Act,  1845,  s.  95,  the 
steward  is  entitled  only  to  the  fees  which  would 
have  been  payable  upon  a  ^surrender :  Cooper  v. 
Norfolk  Bail.  Co.,  3  Ex.  546 ;  6  Rail.  Ca.  94. 

Either  the  lord  or  the  tenant  may  now  compel  the  Eufranchiae- 
extinguishment  of  manorial  incidents,  and  the  en-  °^«'^*- 
franchisement  of  land  subject  thereto  :  see  sect.  7  of 
the  Copyholds  Act,  1887  (50  &  51  Vict.  c.  73). 

Customary  Freeholds."] — The  difference  between 
copyhold  estates,  in^  the  strict  sense,  and  customary 
freeholds  is  that  customary  freeholds  are  not  held 
"  at  the  will  of  the  lord  "  but  only  "  according  to  the 
custom  of  the  manor:"  2  Bl.  Comm.  149  ;  Harg.  n. 
Co.  Litt.  59  b(l).  These  customary  freeholds  are 
of  such  an  amphibious  nature  that,  as  compared  with 
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Fre^oS    ^^^^  copyholds,  they  may  be  called  freeholds ;  and 

^  when  compared  with  absolute  copyholds  they  may, 

with  equal  or  greater  propriety,  be  denominated 
copyholds.;  Bla.  Law.  Tr.  228.  The  general  law 
of  copyholds  appears  to  apply  to  customary  free- 
holds,  except  so  fer  as  it  is  varied  by  custom :  Doe 
d.  Cooke  V.  Danvers,  7  East,  299. 

Freeholds  of  customary  tenure  are  conveyed  in 
various  ways.  In  some  manors  they  pass  by  deed 
and  admittance;  in  others,  by  deed  or  surrender, 
and  in  others  by  surrender  and  admittance;  but 
admittance  is  usually  requisite,  though  it  may  be 
dispensed  with  by  custom :  1  Watk.  Cop.  58.  In 
the  manor  of  Porchester  there  was  a  custom  that  all 
deeds,  feoffments,  and  wills  of  lands  are  void  unless 
presented :  Peryman^s  Case,  Co.  Litt.  49  a.  In  Doe  d. 
Cook  V.  DanverSy  7  East,  299,  the  customary  lands, 
parcel  of  the  manor  of  Stepney,  were  holden  accord- 
ing to  the  custom  of  the  manor,  but  not  at  the  will  of 
the  lord,  and  passed  by  surrender  and  admittance. 

It  seems  to  be  reasonably  clear  that  the  fr*eehold 
in  lands  of  this  tenure  is  not  in  the  tenant  but  in 
the  lord,  even  though  the  lands  are  not  held  at  the 
will  of  the  lord :  Stephenson  v.  Hill,  3  Burr.  1278 ; 
Doe  d.  Beai/  v.  Huntingdon,  4  East,  271 ;  Brown  v. 
Rawlins,  3  Smith,  405 ;  7  East,  409  ;  Doe  d.  Cocke 
V.  Danvers,  7  East,  299 ;  Burrell  v.  Dodd,  3  Bos.  & 
P.  378  ;  Thompson  v.  Hardirwe,  1  C.  B.  940  ;  Dvke 
of  Portland  v.  Hill,  L.  R  2  Eq.  765. 

Lands  of  this  nature  will  be  conveyed  by  the 
appropriate  means,  wjiich  must  be  ascertained  in 
each  particular  case ;  and  where  a  surrender  is  re- 
quired by  the  custom  it  is  essential  to  the  convey- 
ance, and  a  deed  alone  will  be  insufficient:  see 
Graham  v.  Jackson,  6  Q.  B.  611. 

A  married  woman's  equitable  interest  in  custo- 
mary freeholds  will  pass  by  deed  acknowledged 
under  the  Fines  and  Recoveries  Act :  Torhudc  v. 
Hetvitson,  19  L.  T.  (0.  S.)  342. 

Customary  freeholds  are  not  within  sect  53  of 
3  &  4  Will.  4,  c.  74 ;  and  the  lord  cannot  be  com- 
pelled to  enter  upon  the  court  rolls  a  disentailing 
deed  relating  to  them:  Peg.  v.  Ingleton,  8  Dow. 
P.  C.  693 ;   Carlisle  v.  Towns,  2  B.  &  Ad.  585. 
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General  Bemarks.^ — ^The  general  law  as  to  con-  ctowaUy. 
veyances  of  chattels  has  been  already  referred  to, 
ante,  p.  16;  and  reference  has  also  been  made  to 
the  different  classes  into  which  chattels  are  divided. 
It  remains  in  this  place  to  consider  wherein  the 
deeds  used  to  convey  chattels  real  and  chattels  per- 
sonal differ  &om  those  used  in  transferring  freehold 
lands.  It  is  not  proposed  to  deal  with  any  of  the 
instruments  which  are  employed  in  conveying  stock 
or  shares  or  other  property  of  a  similar  nature  ;  for 
though  these  documents  are  deeds^  they  are  drawn 
in  stereotyped  forms  so  as  to  be  appHcable  to  all 
circumstances,  requiring  merely  the  msertion  of  the 
names,  &c.;  of  the  assignor  and  assignee,  the  amount 
of  consideration,  and  other  particulars. 

The  following  points  with  regard  to  the  powers  of 
executors  and  administrators  in  respect  of  the  per- 
sonal estate  of  the  deceased  may  be  usefully  noted 
here. 

All  the  chattels,  both  real  and  personal,  of  a  Assignment 
deceased  person  pass  to  his  executors  or  administra-  ^^  ^^^^^^ 
tors.  No  bequest  or  gift  in  the  will  is  sufficient  to 
oust  their  right;  even  a  specific  legatee  can  take 
chattels  only  after  the  assent  of  one  or  more  of  the 
executors  to  the  bequest.  The  title  of  an  executor 
and  of  an  administrator  accrues  at  different  periods 
and  in  different  ways.  That  of  an  executor  depends 
upon  the  will  alone,  he  is  legally  possessed  as  &om 
the  death  of  the  testator,  and  before  probate,  for 
probate  is  only  the  evidence  of  the  will :  Hensloe^s 
Case,  9  Bep.  38  a;  Sm&h  v.  MtUes,  1  T.  R.  480 ; 
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Oenerallj. 


Assignment 
most  be  by 
deed 


Wbataniomits 
to  an  assign- 
ment. 


Boe  d.  Bendall  v.  Summerset,  2  W.  BL  692 ;  Pern- 
herton  v.  Chapman,  7  E.  &  R  218.  The  adminifi- 
trator  on  the  other  hand  derives  his  title  from  the 
letters  of  administration :  Shep.  Touch.  474 ;  1 
Wms.  Exors.  404  ;  and  see  and  consider  Morgan  v. 
Thomas,  8  Exch.  302 ;  Doe  d.  Homly  v.  Glenn,  1 
A.  &  E.  49.  An  executor  therefore  may  sell  before 
probate  ;  and  if  he  die  before  probate,  the  sale  will 
be  good  if  the  probate  be  taken  out :  Brazier  v. 
Hudson,  8  Sim.  67  ;  but  an  administrator  cannot 
sell  till  after  the  grant  of  the  letters  of  administra- 
tion has  been  made  :  Morgan  v.  Thomxis,  8  Exch. 
302.  Any  one  of  several  executors  or  administra- 
tors can  sell  and  assign  the  whole  of  the  interest  of 
his  testator  in  any  leasehold  property  of  the  latter, 
without  the  concurrence  of  any  of  his  co-executors 
or  co-administrators:  Hauohins  v.  Williams ,  10 
W.  R.  692 ;  Simpson  v.  Gutteridge,  1  Madd.  609 ; 
Sneeshy  v.  Thome,  1  Jur.  N.  S.  536,  1058. 

Assignmevvt  of  Leaseholds.'] — It  has  been  already 
noted  {ante,  p.  16),  that  by  the  Statute  of  Frauds 
(29  Car.  2,  c.  3,  s.  3)  it  was  required  that  an  assign- 
ment of  a  chattel  real  should  be  by  deed  or  by  note 
in  writing,  signed  by  the  party  assigning  or  their 
agents  thereunto  lawfully  authorised;  and  that 
under  the  statute  8  &  9  Vict.  c.  106,  s.  6,  an  assign- 
ment of  property  of  this  nature  must  be  by  deed. 
Consequently,  an  assignment  or  agreement  or  con- 
tract to  assign,  not  being  by  deed,  transfers  the 
equitable  interest  only,  and  the  person  claiming 
thereunder  cannot  be  sued  by  the  lessor,  even  though 
he  has  entered  into  possession :  Cox  v.  Bishop,  8 
De  G.  &  M.  &  G.  815.  A  man  may  assign  any 
property  which  is  capable  of  assignment  to  himself 
and  another  person,  under  22  &  23  Vict.  c.  35,  s.  21. 

Where  a  lessee  transfers  or  makes  over  to  a  third 
party  the  whole  of  the  term  granted  by  the  lease, 
the  deed  by  which  this  is  effected  operates  in  law  as 
an  assignment  of  the  term,  though  in  such  deed 
rent  and  a  power  of  re-entry  upon  non-payment  are 
reserved  to  the  original  lessee,  and  even  though 
covenants  are  entered  into  by  tiie  deed  which  differ 
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from  those  in  the  original  lease  :  Hicks  v.  Downing,   AMignawats 

1  Ld.  Kaym.  99  ;  Palmer  v.  Edwavih,  1  Doug.  187  ;  

TJiom  V.  Woolcomhe^  3  B.  &  Ad.  595  ;  Preece  v. 
Gorrie,  5  Bing.  24 ;  Parmenter  v.  Webber^  8  Taun. 
593;  Wollaston  v.  Hakewill,  3  Man.  &  Go.  297; 
Pascoe  V.  Pascoe,  3  Bing.  N.  C.  898 ;  Langford  v. 
SelmeSf  3  K.  &  J.  220 ;  Beardman  v.  Wilson,  L.  R. 
4  C.  P.  57.  If  a  reversion  of  a  single  day  be  left  in 
the  grantor,  it  is  attended  with  the  same  legal  con- 
sequences as  if  he  had  retained  a  substantial  interest : 
Holford  V.  Hatch,  1  Doug.  183.  Where  no  reversion 
is  retained  the  under-lessee  is  legally  in  the  position 
of  an  assignee  ;  he  cannot  be  distrained  upon  by  the 
mesne  lessee,  for  the  latter  has  no  reversion,  and  he 
can  sue  the  lessor  or  the  assignee  of  the  reversion,  or  be 
sued  by  them,  directly  :  Parmenter  v.  Webber,  8  Taun. 
593  ;  Langford  v.  Selmes,  3  K.  &  J.  220  ;  Palmer  v. 
Edwards,  1  Doug.  187.  So  also,  where  an  assignee  of 
a  term  had  granted  a  sub-lease  of  the  whole  term,  it 
was  held  that  he  had  assigned  over,  and  was  not  liable 
to  be  sued  by  the  reversioner  in  respect  of  subsequent 
rent  or  breaches  of  covenant :  Beardman  v.  Wilson, 
Li.  R.  4  C.  P.  57.  Of  course  the  under-lessee,  in 
these  cases,  though  he  cannot  be  distrained  upon  by 
the  lessee,  is  liable  to  an  action  on  any  covenant  he 
may  have  entered  into  :  Baker  v.  Gostling^  1  Bing. 
N.  C.  19  ;  Williams  v.  Hay  ward,  1  E.  &  E.  1040 ; 
Be  Turner,  11  Ir.  Ch.  R.  304. 

In  almost  all  particulars  the  frame  of  assignments  ^»»«  ©^  «• 
of  leaseholds  is  the  same  as  that  of  conveyances  of  ""*^°™®" 
freeholds,  and  such  deeds  are  governed  by  substan- 
tially the  same  principles.  Such  variations  as  there 
are  arise  from  the  different  nature  of  the  property 
conveyed.  It  is  proposed  briefly  to  indicate  what 
these  points  of  difference  are. 

Recitals  are  sometimes  necessary  in  assignments  Recitals  and 
of  leaseholds.     When  they  are  employed,  they  will  p**^^ 
commence  with  the  lease  itself,  which  is  recited 
formally  and  fully,  the  parcels  being  set  out  at  length 
in  the  recital ;  and  described  in  the  operative  part, 
by  reference  to  the  statement  contained  in  the  recital. 

If  the  property  has  undergone  any  alterations  in  Alterations  in 
the  interval,  e.g.,  if  houses  have  been  built  upon  the  P*''^*^ 
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fttLfiSSSS.  ^^^^f  these  facts  should  be  cited  in  the  following 


AssigiiiDeiits 
by  indorse 
ment^  &c« 


OperatiTe 
words. 


recitals;  and 'the  subsequent  references  to  the 
parcels  of  the  lease  will  refer  also  to  these  ad- 
ditional recitals  ;  but  it  may  be  more  convenient,  in 
such  cases,  to  omit  the  description  of  the  parcels  in 
the  recitals,  even  though  the  lease  be  recited,  and  to 
set  forth  the  full  description  of  the  parcels  and  the 
additions  and  alterations  in  the  usual  place.  This 
must,  of  course,  be  done  where  the  lease  is  not 
recited.  If  there  be  anyjdealings  with  the  property 
in  the  interval  between  the  granting  of  the  original 
lease,  and  the  transaction  m  hand,  they  are  not 
recited  at  length,  but  are  referred  to  as  "  divers  mesne 
assignments  and  acts  in  the  law,"  or  as  the  case  may 
be  :  see  ante,  p.  148. 

Where  an  assignment  is  made  ;^by  indorsement,  or 
by  supplemental  deed,  no  recitals  will  be  necessary, 
except  as  to  events  subsequent  to  the  date  of  the 
original  deed ;  and  this  mode  of  conveyance  is 
frequently  more  suitable  than  that  by  independent 
deed. 

Recitals  may  also  be  introduced  to  indicate  who 
is  the  lessor,  as  where  his  consent  is  requisite  to  give 
validity  to  the  assignment. 

So  far  as  the  actual  operation  of  the  deed  in 
respect  of  the  transfer  of  the  property  from  the 
assignor  to  the  assignee,  there  appears  to  be  no 
need  for  any  particular  operative  word  or  phrase ; 
but  any  word  which  will  sufficiently  express  the 
intention  of  the  parties  will  be  adequate  to  eflfect 
this  purpose.  Nevertheless,  custom  has  sanctioned 
the  use  of  the  word  "  assign  "  as  suitable  in  deeds  of 
this  nature.  Under  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  <fe  45  Vict.  c.  41),  sect  7, 
the  word  "  convey,"  when  accompanied  by  the  sta- 
tutory expression  denoting  the  character  in  which 
the  assignor  assigns,  carries  with  it,  by  statutory 
implication,  the  covenants  for  title  bv  the  assignor, 
which  are  specified  in  sub-sect.  (1)  (A^  and  (B)  of 
that  section  :  see  ante,  pp.  218,  etseq.,  ana  post,  p.  348. 
Under  these  circumstances,  it  seems  probable  that, 
in  assignments  of  all  kinds,  the  word  "  convey  "  will 
come  into  use  as  the  operative  word. 
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The  habendum  in  assignments  of  chattels  need  ^^[JSJhoidi. 

not  contain  any  words  limiting  the  estate  to  be  ' 

taken  by  the  assignee.     A  conveyance  to  A.  B.  **^ 

"  absolutely,"  or  even  strnplidter,  is  sufficient  to  vest 
the  whole  estate  in  him  and  his  personal  representa- 
tives, but,  according  to  the  usual  practice,  an  assign- 
ment is  expressed  to  be  to  the  assignee,  his  executors, 
administrators,  and  assigns ;  and  if  it  be  desired  to 
give  the  assignee  less  than  an  absolute  estate,  it 
must  be  done  through  the  medium  of  trustees. 

The  habendum  will  express  that  the  property  is 
to  be  held  by  the  assignee,  subject  to  the  payment 
of  the  rent  reserved  in  the  original  lease,  and  to  the 
performance  of  the  covenants  and  conditions  on  the 
part  of  the  lessee  contained  therein.  The  assignee 
of  a  lease  is  bound  by  such  covenants  in  the  original 
lease  as  run  with  the  land  (a),  but  he  will  not  be 
liable  to  fulfil  any  of  his  assignor's  covenants  which 
are  merely  personal. 

The  covenants  in  an  assignment  of  leaseholds  are  S^^Sf"*" 
twofold — ^the  covenants  by  the  assignor  with  the 
assignee,   and    those    by    the    assignee    with  the 
assignor. 

The  covenants  by  the  assignor  are  those  for  title, 
which  are  the  same  in  substance  as  those  employed 
upon  a  conveyance  of  freeholds,  with  the  exception 
that  they  include  a  covenant  that  the  rent  has 
been  paid,  and  that  the  covenants  have  been  duly 
performed :  see  Church  v.  Browriy  15  Ves.  263 ;  Vance 
V.  Earl  of  Ranfurlyj  1  Ir.  Ch.  R.  321.  In  assign- 
ments drawn  before  the  Conveyancing  and  Law  of 
Property  Act,  1881,  these  covenants  were  usually 
arranged  in  the  following  order  :  the  covenant  that 
the  lease  was  good  came  first,  then  followed  the 
covenant  that  the  rent  and  covenants  had  been  paid 
and  performed,  then  that  for  right  to  assign,  and, 
lastly,  the  covenants  for  quiet  enjoyment,  freedom 
from  incumbrances,  and  further  assurance.  These 
covenants  are  all  now  provided  for  by  the  7th 
section  of  the  Conveyancing  and  Law  of  Property 


(a)  With  respect  to  covenants  in  a  lease  running  with  the  land 
see  anUf  Vol.  III.,  sub  tit  Lbasks,  pp.  228,  et  seq. 
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^S^Mt  ^^*'  1881;  the  covenants  that  the  lease  is  valid, 

'•  and  that  the  rents  and  covenants  have  been  paid 

and  performed  being  set  forth  in  sub-sect  (1)  (B), 
and  the   remaining   covenants   being    included   in 
sub-sect.  (1)  (A), 
ftr^titf"*"  ^^^  statutory  covenants  for  title  which  are  com- 

mon to  conveyances  of  freeholds  and  chattels  real 
are  set  forth  at  length,  ante,  p.  218.  With  regard 
to  the  validity  of  the  lease,  and  the  payment  of  tEe 
rents  and  due  performance  of  the  covenants,  the 
Act  enacts  as  follows  : — 

''(B.)  In  a  conveyance  of  leasehold  property  for  valuable  con- 
sideration other  than  a  mortgage,  the  following  further  covenant 
by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
owner  (namely)  : 

"  That,  notwithstanding  anything  by  the  person  who  so  con- 
veys, or  anyone  through  whom  he  derives  title  otherwise 
than  by  purchase  for  value,  made,  done,  executed,  or 
omitted,  or  knowingly  suffered,  the  lease  or  grant  creat- 
ing the  teim  or  estate  for  which  the  land  is  conveyed  is, 
at  the  time  of  conveyance,  a  good,  valid,  and  effectual 
lease  or  grant  of  the  property  conveyed,  and  is  in  iuU 
force,  uuforfeited,  imsurrendered,  and  in  nowise  become 
void  or  voidable,  and  that,  notwithstanding  anything  as 
aforesaid,  all  the  rents  reserved  by,  and  all  the  cove- 
nants, conditions,  and  agreements  contained  in,  the  lease 
or  grant,  and  on  the  part  of  the  lessor  or  grantor  and  the 
persons  deriving  title  under  him  to  be  paid,  observed, 
and  performed,  have  been  paid,  observed,  and  performed 
up  to  the  time  of  conveyance : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)." 

The  general  observations  (ante,  pp.  22 1 ,  e<  seq.)  with 

regard  to  the  conditions  under  which  the  statutory 

covenants  for  title   are   implied,  and  the   persons 

against  whose  acts  and  defaults  they  are  available, 

apply  to  this  covenant  as  well  as  to  those  which  wctb 

there  under  consideration. 

Limitation  of       The  former  practice  with  respect  to  this  covenant 

covenant  for    varied  with  different  conveyancers.     Some  usually 

performance    qualified  the  covcuant :  others  made  it  unlimited 

covemmu^     It  was,  howcver,  generally  considered  that  as  this 
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covenant  is  only  a  covenant  for  title,  it  was  governed  ^j^J^j^^ehouS 

by  the  general  rule,  and  was  limited  to  acts  and  ' 

defaults  and  breaches  of  covenant  which  have 
happened  during  the  ownership  of  the  vendor,  and 
the  testator  or  intestate,  through  whom  he  claims  ; 
see  Dart  V.  &  P.  549.  This  view  has  been  adopted 
in  framing  the  covenant  contained  in  the  Act,  by 
which  the  assignor  is  made  to  covenant  for  the 
validity  of  the  lease,  and  the  payment  and  perform- 
ance of  the  rent  and  covenants,  notwithstanding 
anything  by  him  "  or  any  one  through  whom  he 
derives  title  otherwise  than  by  purchase  for  value, 
made,  done,  executed  or  knowingly  suffered." 

Where  leaseholds  are  sold  in  lots,  and  the  con-  Assignor's 
veyance  is  taken  by  underlease,  the  vendor  is  bound,  ^i7of  Yw^ 
in  addition  to  the  covenants  for  title,  to  covenant  holds  in  lots. 
with  the  purchaser  of  each  portion,  to  pay  the  rent 
and  perform  the  covenants  reserved  by,  and  con- 
tained in,  the  original  lease,  so  far  as  they  relate  to 
the  remainder  of  the  property :  Brown  v.  Faulty  2 
Jur.  N.  S.  317.  In  Vol.  III.,  ante,  sub  tit. 
Leases,  p.  688,  it  is  pointed  out  that  where  the 
consent  of  the  lessor  can  be  obtained,  the  best 
course  is  for  the  vendor  to  surrender  the  original 
lease,  and  for  the  lessor  to  grant  fresh  leases  of  the 
several  lots  to  the  purchasers ;  and  that  where  this 
is  not  possible,  the  whole  burden  of  rent  and  cove- 
nants may  be  thrown  upon  one  purchaser,  and  the 
lease  may  be  assigned  to  that  one  purchaser,  who 
then  grants  underleases  (5). 

The  covenants  by  the  purchaser  of  leaseholds  Express 
with  his  vendor  are,  as  a  rule,  that  the  assignee  will  ^^^  ^ 
pay  the  rent  and  perform  the  covenants  and  con- 
ditions in  the  lease,  and  will  save  the  vendor  harm- 
less against  any  breaches  by  him  or  his  assigns: 
Staines  v.  Morris,  1  V.  &  B.  10;  Wolveridge  v. 
Steward,  1  Cr.  &  M.  644;  Harris  v.  Goodwyn,  2 
M.  &  Gr.  405  ;  Burnett  v.  Lynch,  5  B.  &  C.  589.  It 
must  be  borne  in  mind  that  an  assignment  of  a  lease 

(6)  Sometimes  several  assignments  are  made  of  the  lots  to  the 
respective  purchasers  with  cross  powers  of  distress,  but  the  course 
mentioned  in  the  text  seems  preferable,  and  is  frequently  provided 
for  in  conditions  of  sale  :  see  sub  tit.  Conditions  of  Sale,  ante, 
YoL  II.,  p.  S26. 
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by  the  original  lessee  does  not  relieve  him  of  his 
liability  in  respect  of  the  express  covenants  in  the 
lease^  and  that  this  remains  the  case^  even  though 
the  lessor  has  accepted  rent  from  the  assignee: 
Barnard  v.    Godscall,   Cro.  Jac.   309;    Thurshy  v. 
Plant,  1  Wms.  Saund.  240.     The  position  of  the 
lessor  may  conceivably  be  improved  by  an  assign- 
ment; for  he  is  entitled  to  sue  the  lessee  on  his 
covenants,  and  the  assignee  on  the  ground  of  privity 
of  estate.     The  original  lessee  has  both  privity  of 
contract  and  privity  of  estate  with  the  lessor :  the 
assignee  has  only  privity  of  estate.     The  privity  of 
contract  between  lessor  and  lessee  continues,  not- 
withstanding that  he  has  assigned :  Eaton  v.  Jacques^ 
2  Doug.  465 ;    Chancellor  v.  Poole,  2  Doug.  764 ; 
Orgill  V.  Keamshead,  4  Taun.  642 ;  1  Sm.  L.  C.  77. 
The  privity  of  estate  ceases  upon  alienation,  so  that 
an  assignee  upon  assigning  over  will  cease  to  be 
liable   except  for  any  breaches   which  may  have 
occurred  before  assigning  over :  Harley  v.  King,  5 
Tyr.  692 ;  Taylxrr  v.  Slium,  1  Bro.  &  P.  21 ;  Lekeux 
V.  Nash,  2  Stra.  1222  ;   Odellv.  Wake,  3  Camp.  394 ; 
Onslow  V.  Corrie,  2  Madd.  330  ;  but  he  is  liable  for 
all  such  breaches  as  occur  during  his  ownership. 
The  right  of  the  original  lessor  depends  upon  the 
privity  of  estate,  and  does  not  exist  as  against  an 
equitable  assignee  :  Cox  v.  Bishop,  8  De  6.  M.  &  G. 
815;  and  see  anfe.  Vol.  III.,  sud  tit.  Leases,  pp. 
151,  233. 

Leaseholds  are  assigned  to  the  assignee,  subject 
to  the  payment  of  the  rent  and  performance  of  the 
covenants  and  conditions  reserved  by,  and  contained 
in,  the  original  lease.  There  arises  in  consequence 
an  implied  liability  on  the  part  of  the  assignee  to  pay 
the  rent  and  perform  the  covenants ;  but  notwith- 
standing this  implied  covenant,  and  in  addition  to  it, 
even  without  any  express  stipulation,  the  purchaser  of 
a  leasehold  estate  is  bound  to  enter  into  a  covenant 
with  the  vendor  to  indemnify  him  against  the  rent 
and  covenants  of  the  lease  :  see  Pember  v.  Mathers, 
1  Br.  C.  C.  52  ;  and  it  is  immaterial  whether  the 
vendor  stand  in  the  situation  of  lessee  or  assignee ; 
for  though,  in  the  latter  case,  he  is  only  boimd  by 
the  covenants  during  the  continuance  of  his  owner- 
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ship,  and  is,  therefore,  discharsfed  from  his  liability  ^idgnmenti 
to  tL  Uss^  by  the  assignment,  yet  it  is  probabli  '^^'■''^- 
that  he  has  entered  into  a  covenant  with  the  person 
from  whom  he  purchased,  whether  lessee  or  as- 
signee, to  pay  the  rent  and  perform  the  covenants ; 
and  against  this  covenant  ?from  which  he  is  not 
released  by  his  assignment)  he  is  entitled  to  an 
indemnity .  But  the  covenant  for  indemnity  can  be 
required  only  where  the  covenantor  is  Uable  to  be 
damnified  by  the  non-performance  of  the  covenants. 
The  circumstance  that  the  sale  is  made  by  an 
executor  or  administrator,  from  whom  the  pur- 
chaser can  have  no  covenants  of  title,  does  not 
vary  the  rule :  Staines  v.  MorriSy  1  V.  &  B.  8  ; 
Cochrane  v.  Robinson^  11  Sim.  378.  But  a  trustee 
for  sale  of  leaseholds  is  not  perhaps  entitled  to 
require  an  indemnity  when  the  safe  is  not  made 
for  the  benefit  of  the  party  who  assigned  to 
him ;  for  to  insist  on  that  would  be,  to  depreciate 
the  property  for  the  benefit  of  a  stranger  to 
the  trust :  see  WilMns  v.  Fry,  1  Mer.  265,  where 
it  was  held  that  the  assignees  of  a  bankrupt 
could  not  insist  on  covenants  for  indemnity 
under  6  Geo.  4,  c.  16,  s.  75,  which  exempted  a 
bankrupt  lessee  from  the  covenants  in  the  lease 
after  its  acceptance  by  the  assignees;  but  the 
Act  did  not  exonerate  a  bankrupt  from  covenants 
of  indemnity  entered  into  by  him  as  assignee 
of  a  lease :  see  Maples  v.  Peppery  18  C  B. 
177.  Under  the  Bankruptcy  Act,  1883,  lease- 
holds of  the  bankrupt  are  absolutely  divested  from 
him,  and  vested  in  the  trustee  subject  to  dis- 
claimer under  sect.  55  :  arvte,  Vol.  III.,  sub  tit. 
Leases,  p.  238.  The  trustee,  unless  he  disclaims, 
is  liable  aa  from  his  appointment  to  pay  the  rents 
and  perform  the  covenants  in  the  lease  :  Ex  parte 
Dressier y  9  Ch.  D.  252 ;  TiUerUm  v.  Cooper ^  9 
Q.  B.  D.  473.  He  thus  has  the  lease  vested  in 
him  without  having  had  to  give  any  one  a  covenant 
to  indemnify ;  and  he,  therefore,  cannot,  on  selling, 
require  the  purchaser  to  give  him  a  covenant,  as 
he  is  under  no  liability.  JPurchasers  of  leaseholds  AdvMtage  of 
from  trustees  of  bankrupts  have  thus  the  advantage  ^hoTtuf^ 
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of  not  being  obliged  to  indemnify  their  assignors ; 
and  this  advantage  is  of  no  small  value,  not  being 
confined  to  the  immediate  purchaser  under  the  bank- 
ruptcy, but  extends  to  all  subsequent  assignees  of 
the  lease  ;  for,  when  once  an  assignment  is  made  by 
a  person  who  is  under  no  liabiUty  extending  beyond 
his  ownership,  of  course  an  indemnity  from  the 
assignee  cannot  be  required.  By  parity  of  reason- 
ing, the  latter,  on  his  parting  with  his  interest, 
would  be  in  a  similar  situation,  and  thus  the  neces- 
sity for  any  further  security  from  assignee  to  as- 
signor is  at  an  end.  Different  considerations,  how- 
ever, apply  to  the  case  of  a  purchase  from  the 
liquidator  of  a  joint  stock  company  :  see  Be  Russdl^ 
Russell  V.  Shoolbred,  29  Ch.  D.  254. 

The  indemnity  which  the  vendor  in  ordinary 
cases  is  entitled  to  is  such  as  will  completely  ex- 
onerate him  from  all  liability  for  the  future,  after  the 
assignee  may  have  parted  with  the  lease,  as  well  as 
during  his  enjoyment :  see  Lekeux  v.  Nashy  2  Str. 
1221.  In  the  language  of  Lord  J%urlow,  in  Pember  v. 
Mathers,  1  Br.  C.  C.  52,  the  estate  being  sold  out  and 
out,  the  vendor  expects  to  have  no  more  connection 
with  the  original  lessor  :  and  see  Statnes  v.  Morris, 
1  V.  &  B.  8.  But  the  assignor  under  his  covenant 
cannot  recover  any  money  that  he  has  not  actually 
had  to  pay,  as,  for  instance,  where  a  claim  was 
made  against  him  for  damages  for  non-repair,  which 
he  had  not  in  the  result  actually  paid  :  Be  BusseU, 
Bussell  V.  Shoolbred,  29  Ch.  D.  254. 

It  has  been  suggested  that,  where  it  is  intended 
that  the  purchaser  of  a  lease  shall  not  incur  any 
positive  engagement  to  pay  the  rent  and  perform 
the  covenants,  the  words  "  subject  to  the  rents  and 
covenants  "  should  be  omitted  from  the  habendum. 
These  words  do  not,  however,  constitute  a  cove- 
nant upon  which  the  purchaser  can  be  sued  as  a 
covenantor :  Wolveridge  v.  Steward,  1  Cr.  &  M.  644 ; 
Bowley  v.  Adams,  4  My.  &  C.  540 ;  and  the  phrase 
may  be  employed  without  any  fear  of  subjecting  the 
assignee  to  the  continuing  liability  which  he  would 
incur  if  he  entered  into  an  express  covenant  to 
indenmify. 
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But  even  where  the  assignee  has  not  entered  into  Awigiimeiiu 

an  express  covenant,  he  is  bound  to  indemnify  the  — -^ 

assignor  against  breaches  of  covenant   committed  ji^lj^rto 
while  the  estate  continues  vested  in  him  as  assignee,  indemnify 
if  such  be  the  tenour  of  the  instrument  under  which  ofc^^n^^t^ 
his  title  is  derived.     Thus,  in  Burnett  v.  Lynch,  5 

B.  k  C.  589,  602,  the  original  lessee  sold  the  pro- 
perty, and  assigned  the  term  by  deed  poll  to  the 
purchaser,  subject  to  the  payment  of  the  rent,  and 
performance  of  the  covenants  and  conditions  reserved 
and  contained  in  the  lease  ;  and  it  was  held  that  the 
vendor  was  entitled  to  recover  from  the  purchaser  a 
sum  which  the  vendor,  as  original  lessee,  had  been 
compelled  to  pay  to  the  lessor,  as  damagfes  for  a 
breach  of  covenant  committed  during  the  purchaser's 
ownership.     It  was  laid  down  by  Lord  Tenterden, 

C.  J.,  that  the  defendant,  by  taking  the  estate  subject 
to  the  payment  of  the  rent  and  the  performance  of 
the  covenants  in  the  original  lease,  had  thereby 
made  it  his  duty  to  pay  the  rent  and  perform  the 
covenants;  and  that  on  breach  of  that  duty  an 
action  might  be  brought :  see  also  Wolveridge  v. 
Steward,  1  Cr.  &  M.  644  ;  Hwmble  v.  Langston,  7 
M.  &  W.  517.  The  obhgation  to  indemnify  the 
lessee  extends  to  all  subsequent  assignees ;  and  is 
not  affected  by  the  fact  that  the  subsequent  assignee 
may  have  entered  into  specific  covenants  with  his 
immediate  assignee  :  Moule  v.  Garrett,  L.  R.  5  Ex. 
132 ;  7  Ex.  101.  But  no  liability  of  this  kind  is  im- 
plied where  the  assignment  is  invalid  :  Couch  v.  Tre- 
gonning,  L,  R.  7  Ex.  88.  The  assignee's  liability  to 
his  assignor  is  the  same  whether  the  assignment  to 
him  be  legal  or  equitable  :  Beale  v.  Sanders,  3  Bing. 
N.  C.  850;  Close  v.  WUherfarce,  1  Beav.  112; 
Sanders  v.  Benson,  4  Beav.  350  ;  Moore  v.  Grey,  2 
Ph.  717  ;  Rowley  v.  Adams,  4  My.  &  C.  534 ;  it 
extends  only  to  acts  or  defaults  happening  during 
the  ownership  of  the  assignee,  and  ceases  upon  his 
assigning  over :  Wolveridge  v.  Steward,  1  Cr.  &  M. 
644.  The  assignee  cannot,  by  refraining  from 
executing  the  assignment,  or  by  omitting  any  cove- 
nant, or  adding  any  words  of  limitation  thereto 
avoid  this  liability  to  his  assignor ;  for  it  is  based 
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o^iSSSSidi   ^P^^  *^®  principle  that  he  who  takes  all  the  benefit 

'  must  have  the  whole  burden  :  see  Dering  v.  Earl  of 

Winchilsea,  2  Bos.  &  P.  270. 

No  breach  of  a  covenant^  upon  which  an  assizor 
is  entitled  to  hold  his  assignee  liable,  can  be  dealt 
with  before  it  has  happened ;  and  the  Court  has 
refused  to  make  a  general  declaration  of  the  as- 
signee's liabiUty  with  hberty  to  the  assignor  to 
apply  in  Chambers  in  respect  of  breaches,  as  and 
when  they  should  occur :  Lloyd  v.  Dimmack,  7  Ch. 
D.  398. 

In  cases  in  which  the  assignor  is  entitled  to  a 
covenant  for  indemnity,  he  can  insist  upon  the 
express  covenant,  notwithstaiiding  the  impU^  cove- 
nant ;  for  the  liabihty  arising  out  of  the  implied 
contract  is  confined  to  the  period  of  his  owner- 
ship (b). 

The  Conveyancing  and   Law  of  Property  Act, 

1881,  makes  no  provision  for  any  implied  covenant 

upon  this  subject.     This  appears  to  be  because  the 

circumstances  of  each  case  vary  so  much  that  there 

would  be  great  difficulty  in  fi:aming  any  covenant 

to  meet  the  different  circumstances,  and  also  because 

the    assignor    is    not    invariably    entitled    to    the 

indenmity. 

Shere^'art  of       Where  part  only  of  leaseholds  is  sold,  the  pur- 

leasehoida       chascr  frequently  takes  an  underlease  of  the  part 

18  sold.  purchased  by  him,  and  so  escapes  any  liability  under 

the  original  lease.  In  the  case  of  a  sale  of  leaseholds 
in  lots,  the  purchaser  of  the  largest  lot  taking  an 
Msignment  thereof,  and  granting  underleases  of  the 
other  lots,  is  bound  to  indemnify  the  other  pur- 
chasers in  respect  of  the  covenants  contained  in  the 
original  lease  relating  to  all  portions  of  the  property : 
Brown  v.  Paull,  2  Jur.  N.  S.  317  (c). 

(6)  See  also,  as  to  indemnity,  ante^  Vol.  XL,  sub  tit  Ikdehkitt, 

pp.  942,  943. 

Precautions  (o)  Where  the  purchaser,  whether  upon  a  sale  in  lots  or  otbe^ 

where  par-        wise,  takes  instead  of  an  absolute  assignment  an  under-lease,  it  is 

chaser  ukes      frequently  the  case  that  he  is  made  to  covenant  only  to  observe 

the  covenants  in  the  original  lease  so  far  as  they  relate  to  the 
part  taken  by  him,  while  the  mesne-lessee  covenants  to  per- 
form the  covenants  in  the  original  lease  so  far  as  relates  to  the 
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The  assignee  of  part  of  the  property  comprised  in  ^^^SSSoidS 

a  lease  is  liable  only  to  a  proportionate  part  of  the 

rent  reserved,  but  he  is  liable  to  an  action  upon  the  a^nee^of 
covenants  in  the  lease ;  for  the  covenants  will  affect  part  of 
every  part  of  the  land  if  they  run  with  it :  Cmigham        ^^  ' 
V.  Kingy  Cro.  Car.  221 ;   Gamon  v.  Vernon,  2  Lev. 
231  ;  Stevenson  v.  Lambard,  2  East,  576  ;  Twynam 
V.  Pidcardj  2  B.  &  A.  105 ;  Badeley  v.    VigurSy  4 
E.  &  B.  71.     And  the  assignee  of  part  of  the  land  is 
liable  to  be  distrained  upon  for  rent  due  for  the 
whole :     Curtis    v.    Spitty,    1    Bing.    N.    C.     756 ; 
Merceron  v.  Dowson,  5  B.  &  C.  479. 

It  is  to  be  noted  that  the  Uability  of  the  assignee 
upon  the  covenants  in  the  original  lease  arises  from 
the  moment  of  the  assignment  to  him,  whether  he 
has  or  has  not  taken  possession  :  Walker  v.  Beeves, 

2  Doug.  462 ;  Sparkes  v.  Smith,  2  Vern.  275 ; 
Pilkington  v.  Shallow,  2  Vern.  374 ;  Cooke  v. 
Harris,  1  Ld.  Raym.  367.  For  this  reason  amongst 
others  an  underlease  is  preferable :  Stone  v.  Evans, 

remainder :  see  Brmon  v.  Paull^  2  Jur.  (N,  S.)  317.  But  it  would 
seem  to  be  simpler  and  less  likely  to  lead  to  confusion  if  the  under- 
lease contained  the  same  covenants  as  the  superior  lease,  so  far  as 
regards  the  part  of  the  property  comprised  therein  j  in  which  case 
the  mesne-lessor's  covenant  of  indemnity  would  extend  to  the  whole 
of  the  property  comprised  in  the  original  lease.  If,  in  such  a  case, 
the  mesne-lessor  be  careful  to  make  the  covenants  in  the  under-lease 
quite  co-extensive  with  those  in  the  superior  lease,  he  would,  in 
the  event  of  his  being  exposed  to  an  action  by  the  superior  lessor, 
be  able  to  recover  from  the  sub-lessee  (if  in  fault),  as  well  the 
damages  and  costs  recovered  against  him  in  such  action  as  the 
costs  of  defending  it :  Neale  v.  Wyllie,  3  R  <fe  C.  533.  On  the 
other  hand,  the  sub-lessee  should  acquaint  himself  with  the  con- 
tents of  the  superior  lease,  so  that  he  may  not,  through  ignorance 
of  its  provisions,  expose  his  lessor  and  himself  to  forfeiture ;  fur  he 
has  no  remedy  against  his  lessor  under  the  usual  covenant  for 
quiet  enjoyment :  Spencer  v.  Marriott^  1  B.  &  C.  457. 

Where  the  purchaser  takes  a  sub-lease  there  is  no  privity  cither 
of  contract  or  estate  between  himself  and  the  superior  lessor ;  so 
that  they  cannot  sue  each  other  on  the  covenants  in  the  sub-lease : 
Holford  V.  Hatchy  Doug.  183.  And  the  remedies  against  the  sub- 
lessee being  incident  to  the  mesne-lessor's  reversion,  both  of  them  . 
should  be  careful  to  prevent  any  destruction  of  the  mesne  reversion 
by  merger  or  otherwise :  Co.  Litt.  238  b ;  Lord  Treasurer  v. 
Barton,  Moo.  94  ;  Chawcrthy,  Phillips,  Moo.  876  ;  Webb  v.  Russell, 

3  T.  R.  393 ;  Stokes  v.  JRussell,  3  T.  R.  678 ;  Alleock  v.  Mowhouse, 
9  Q.  B.  D.  366. 
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^^SZHSSL  ^^^^f  ^d-  Cas.  94  ;    WtWams  v.  Bosanquet,  1  Br. 

.ii^u^i6B.  ^  g  238;  Westerdell  v.  Dale,  7  T.  R  312;  Cope- 
land  v.  Stephens,  1  B.  &  AL  602  ;  Burton  v.  Barday, 
7  Bing.  745. 

2.  Assignments  of  Chattels,  Choses  in 

AcnoNy  &c. 

Genenlljr.  Generally. ^ — ^The  various  modes  in  which  personal 

chattels  may  be  conveyed  from  vendor  to  purchaser 
have  been  referred  to,  ante,  p.  16.  In  this  place 
there  are  a  few  points  which  should  be  noticed  with 
regard  to  the  form  in  which  deeds  conveying  pro- 
perty of  this  nature  is  dealt  with. 
ConTeyanceof  Personal  chattels  may  be  transferred  by  deed  of 
d^^^  ^^      ^^  usual  kind.     The  property  in  the  chattels  passes 

by  force  of  the  deed  itself,  quite  independently  of 
any  transfer  of  possession,  for  a  deed  in  itself  imparts 
a  consideration :  Ircms  v.  Smallpiece,  2  B.  &  AL 
551 ;  Shower  v.  Pilck,  4  Exch.  478 ;  and  the  trans- 
action, at  common  law,  was  valid,  unless  upon  the 
ground  of  fraud  or  illegality :  Horse/all  v.  Key,  2 
Exch.  778  ;  Marsden  v.  Meadows,  7  Q.  B.  D.  80. 
Assurances  of  this  kind  have  long  been  styled  bills 
of  sale.  Where  the  transfer  of  property  is  accom- 
panied by  the  transfer  of  possession,  so  that  all  the 
world  is  aware  that  the  chattels  have  passed  from 
the  vendor  to  the  purchaser,  the  transaction  is  valid 
without  more  formalities,  and  a  deed  in  usual  form 
is  suflScient  to  effect  a  conveyance :  Marples  v. 
Hartley,  1  B.  &  S.  1. 

Object  of  the       Bills  of  SaleJ] — No  deUvery  being  necessary  to 
5i'^'  ^"     complete  the  triTfer  by  deed  of  the  property  in  the 

chattels,  fraud  and  secret  dealin^rs  with  personal 
property  are  rendered  poseible!*  This  fil  w« 
discussed  in  Twyn^s  Case  (d),  3  Rep.  80,  in  which 
six  resolutions  were  arrived  at  in  which  stress  was 
laid  upon  the  continuance  of  the  donor  in  possession 
of  the  chattels  comprised  in  the  deed ;  and  to  remedy 

{d)  See  the  resolutions  set  out,  ante,  Vol.  III.,  sub  tit.  Mort- 
GAGES,  pp.  766  ft  aq. 
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the  miscliief  Bills  of  Sale  Acts  have  from  time  to   BUiiofMe. 

time  been  passed,  by  which  restrictions  and  condi- 

tions  have  been  imposed  upon  deeds  of  this  natm-e. 

At  the   present  time   absolute   bills    of   sale    are 

governed  by  the  Bills  of  Sale  Act,  1878  (41  &  42 

Vict.  c.  31),  which  was  amended,  so  far  as  regards 

bills  of  sale  given  as  security  for  money,  in  1882,  by 

the  Act  to  amend  the  Bills  of  Sale  Act,  1878  (45  & 

46  Vict.  c.  43).     Absolute  bills  of  sale  made  bond 

fide,  and  not  as  a  security  for  money,  are  within  the 

principal  Act,  and  must  comply  with  its  require- 

ments,  but  are  not  governed  by  the  Amendment 

Act,  as  they  are  excluded  from  its  operation  by  the 

exception  in  the  definition  of  the  expression  "  bill 

of  sale  "  in  sect.  3  of  the  Amendment  Act :  see  Ex 

parte  Izard y  lie  Chappie^  23  Ch.  D.  at  p.  413  ;  Swijl 

V.  Pannell  24  Ch.  D.  210. 

The  Bills  of  Sale  Act,  1878,  applies  (sect.  3)  to  Application 
every  bill  of  sale  (a  term  defined  by  sect.  4  of  the  of  saie^lc^ 
Act),  whether  absolute  or  subject  or  not  subject  to  i878. 
any  trust,  whereby  the  holder  or  grantee  has  power, 
either  with  or  without  notice,  and  either  immediately 
or  at  any  future  time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or  made  subject 
to  such  bill  of  sale.  But  all  such  deeds  as  are 
followed  by  delivery  within  seven  days  of  actual 
possession  of  the  chattels  are  not  within  the 
mischief  of  the  Act,  as  by  sect.  8  that  period 
of  time  is  allowed  for  the  registration  of  a  bill 
of  sale  :  and  the  use,  in  sect.  3,  of  the  phrase, 
"  whereby  the  grantee  has  power  to  seize  or  take 
possession,"  seems  to  excluoe  from  the  Act  docu- 
ments employed  in  cases  where  the  object  and  effect 
of  the  transaction  are  immediately  to  transfer  the 
possession  of  the  chattels  from  the  grantor  to  the 
grantee  :  Re  Hallj  Ex  parte  Close,  14  Q.  B.  D.  386  ; 
and  see  Be  Cunningham  &  Co.,  Limited ,  Atten- 
boraugJis  Case,  28  Ch.  D.  682  (e).     It  is  therefore  to 

(e)  The  ratio  decidendi  in  these  two  cases  was  disapproved  by  the 
Court  of  Appeal  in  £x  parte  Parsons,  Re  Toumsend,  16  Q.  B.  D. 
532  ;  but  this  disapproval  was  explained  and  qualified  by  the  same 
Court,  differently  constituted,  in  Ex  parte  £[tU>bard,  Be  Hardwick, 
17  Q.  B.  D.  690. 
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Billi  of  Sale. 


Definition  of 
bill  of  sale. 


Definition  of 

personal 

chattels. 


be  borne  in  mind  that  the  essence  of  a  bill  of  sale  is 
that  it  should  be  the  intention,  while  transferring 
the  property,  not  to  transfer  the  possession  immedi- 
ately to  the  grantee,  but  that  the  grantor  should 
retain  the  property  more  or  less  under  lus  own  control, 
or,  in  the  phrase  of  the  Act,  that  the  chattels  should 
remain  in  the  possession  or  apparent  possession  of  the 
grantor.  A  bill  of  sale  is  absolute  when  the  imme- 
diate  property  in  the  chattels  is  intended  to  pass: 
see  Brantom  v.  GriffitSy  2  C.  P.  D.  212.  See 
further  as  to  what  are  bills  of  sale  within  the  Act, 
antCj  Vol.  III.,  sub  tit.  Mortgages,  pp.  792 — 796. 

The  definition  of  a  bill  of  sale  contained  in  sect  4 
of  the  Act  includes,  amongst  other  documents,  bills 
of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  inventories  of  goods  with  receipt 
thereto  attached,  or  receipts  for  purchase-moneys  of 
goods,  and  other  assurances  of  personal  chattels ;  but 
it  does  not  include  assignments  for  the  benefit  of 
creditors  of  the  person  making  the  assignment  (e), 
marriage  settlements,  transfers  or  assignments  of 
ships  or  shares  in  ships,  or  documents  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession 
or  control  of  goods,  or  authorising  the  possessor  of 
the  document  to  obtain  possession  or  transfer  of  the 
goods  thereby  .represented  (/). 

Personal  chattels  are  defined  for  the  purposes  of 
the  Act  in  sect.  4  of  the  principal  Act  to  mean 
goods,  furniture,  and  other  articles  capable  of  com- 
plete transfer  by  delivery,  and  (when  separately 
assigned  or  charged)  fixtures  and  growing  crops; 
but  there  are  excepted  from  the  term  the  following 
things :  chattel  interests  in  real  estate,  fixtures 
(except  trade  machinery  as  defined  by  the  Act)  when 
assigned,  together  with  a  freehold  or  leasehold 
interest  in  any  land  or  building  to  which  they 
are  afl&xed ;  growing  crops  when  assigned  together 


(e)  That  is  to  say,  for  the  benefit  of  the  creditors  generallj : 
General  Furnishing  Co,  v.  Venn^  2  H.  &  C.  153 ;  see  WolverhampUm 
Bank  v.  Marston,  7  H.  &  N.  148. 

(/)  See  Ex  parte  NoHh-WeUem  Bank,  L.  R.  16  Eq.  69;  Ex 
parte  Connins^,  L  R.  16  Eq.  414. 
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with  any  interest  in  the  land  on  which  they  BiUi  of  Bale. 
grow ;  shares  or  interests  in  the  stock,  funds, 
or  securities  of  any  government,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  com- 
panies; choses  in  action,  stock  or  produce  upon 
any  farm  or  lands  which  by  virtue  of  any 
covenant  or  agreement,  or  of  the  custom  of  the 
country,  ought  not  to  be  removed  from  any  farm 
where  the  same  are  at  the  time  of  the  making  or 
giving  of  the  bill  of  sale.  Trade  machinery  is 
defined  by  sect.  5  of  the  Act,  and  the  definition 
may  be  summarised  as  including  all  the  machinery 
used  in  or  attached  to  any  factory  or  workshop, 
except  the  fixed  motive  power,  power  machinery,  with 
their  fixed  appurtenances,  and  the  fixed  steam,  gas, 
and  water  pipes.  Any  assignment  or  assurance  of 
any  "  personal  chattels,"  when  the  grantor  or  vendor 
retains  the  apparent  possession  of  the  property,  is 
within  the  Act,  and  must  comply  with  its  require- 
ments (g). 

Though  the  question  of  apparent  possession  (h)  is  Apparent 
now  of  no  importance  as  regards  conditional  bills  of  ^^^^^^ 
sale  (see  the  Amendment  Act,  sect.  15),  it  is  still 
material  with  regard  to  absolute  bills  of  sale.  By 
sect.  4  of  the  principal  Act  personal  chattels  are 
deemed  to  be  in  the  "  apparent  possession  "  of  the 
grantor  of  a  bill  of  sale,  so  long  as  they  remain  or 
are  in  or  upon  any  house,  mill,  warehouse,  building, 
works,  yard,  land,  or  other  premises  occupied  by 
him,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession 
thereof  may  h^ve  been  taken  by  or  given  to  any 
other  person.  Something  more  than  merely  formal 
dehvery  of  possession  to  the  grantee  is  therefore 
necessary ;  the  delivery  must  be  such  as  will  make  it 
clear  that  the  goods  are  in  the  possession  of  the 

(^)  For  a  discussion  of  the  definition  of  personal  chattels,  and 
its  application,  see  ante,  Vol.  III.,  tit  Mobtgaoss,  pp.  797,  800, 
where  these  sections  are  set  out  in  full. 

(A)  With  regard  to  apparent  possession,  and  what  constitutes 
it,  and  in  what  it  differs  from  "  order  and  disposition  "  under  the 
law  of  bankruptcy,  see  arUCf  Vol.  III.,  sub  tit  Mortgagbs,  pp.  803, 
804. 
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^i^^^^'  grantee  and  not  of  the  grantor.  Thus,  on  the  one 
handy  where  the  grantor  remains  in  occupation  of 
the  premises  where  the  chattels  are  stored  as 
tenant,  but  does  not  personally  occupy  them,  the 
goods  are  not  in  his  apparent  possession  within  the 
Act :  Gough  v.  Everard,  2  H.  &  C.  1 ;  Robinson  v. 
BriggSj  L.  R.  6  Ex.  1 ;  while,  on  the  other  hand, 
where  a  grantor  of  a  bill  of  sale  of  furniture  remained 
on  the  premises  as  a  servant  only,  and  was  allowed 
to  use  the  furniture  as  part  of  his  salary,  it  was  held 
that  the  property  waaln  hk  appareof  posse^ioi : 
Pickard  v.  Marriage,  1  Ex.  D.  364. 
"    whatdocu-         Hiring:    agreements    under   which    no    property 

ments  are  not  r^    . -l       -l  •  '±r.         •  -x  i  i. 

within  the       passcs  to  the  hiTcr  either  m  equity  or  law  are  not 
^^^  within  the  Act :  Ex  parte  Crawcour,  lie  RohertsoUj 

9  Ch.  D.  419  ;  Ex  parte  Emerson,  Re  Hawkins,  20 
W.  R.  110.  But  where,  after  an  absolute  sale,  a 
hiring  agreement  or  other  arrangement  is  entered 
into,  under  which  the  grantor  remains  in  possession 
of  the  property,  the  transaction  comes  within  the 
Act,  and  the  instrument  must  be  registered :  Phillips 
V.  Gibbons,  5  W.  R.  527  ;  Ex  parte  Lovering,  lie 
Jones,  L.  R.  9  Ch.  621 ;  Pickard  v.  Marriage,  1  Ex. 
D.  364  ;  Ex  parte  Orme,  Re  Lloyd,  38  L.  T.  (N.  S.) 
328  ;  Ex  parte  Odell,  Re  Walden,  10  Ch.  D.  76. 
After-acquired  Aftcr-acquired  property,  if  sufficiently  defined, 
property.         .^^^  y^  included  in  an  absolute  bill  of  sale  :  Holrcyd 

V.  Marshall,  10  H.  L.  C.  191,  at  p.  209  ;  Beldin^  v. 
Read,  3  H.  &  C.  955.  As  to  what  is  after-acquired 
property  within  the  Act,  see  Leatham  v.  Amor,  47 
L.  J.,  Q.  B.  581 ;  Lazarus  v.  Andrade,  5  C.  P.  D. 
318;  Clements  y.  MaUhews,  11  Q.  B.  D.  808;  Be 
Count  UEpineul  (2),  Tadman  y.  D'EpineuI,  20  Ch. 
D.  758.  An  assignment  of  future  property  amoimts 
only  to  an  agreement  to  assign  such  property  when 
it  comes  into  existence,  and  therefore,  if  before  the 
grantee  takes  possession  thereof,  the  legal  estate  and 
interest  therein,  without  notice  of  the  grantee's 
equitable  interest,  haye  become  yested  in  another 
person,  the  latter  is  entitled  to  such  chattels,  and 
becomes  the  owner  of  them  both  at  law  and  equity, 
and  can  retain  them  as  against  the  prior  grantee : 
Holroyd  y.  Marshall,  10  H.  L.  C.  191 ;    Joseph  v. 
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Lyons,  15  Q.  B.  D.  280;  Hallos  v.  Bobtnson,  15   BmiofMi. 
Q.  B.  D.  288. 

Book  debts  U)  and  other  choses  in  action  are  not 
within  the  Bins  of  Sale  Acts ;  and  when  they  are 
assigned  with  other  chattels  it  will  generally  be 
advisable  to  deal  with  them  by  a  separate  instru- 
ment :  see  By  all  v.  Bowles,  1  Ves.  348  ;  2  Wh.  & 
Tud.  L.  C  729 ;  and  Ex  parte  Fletcher,  Be  Bain- 
bridge,  8  Gh.  D.  218. 

An  absolute  bill  of  sale,  in  order  that  it  may  be  formalities 
valid,  must  comply  with  the  formalities  required  by  in  framing 
the  Act  of  1878.  These  are  as  follows :— Under  St*o?tSSl^ 
sect.  8,  it  must  be  duly  attested  and  registered 
under  the  Act  within  seven  days ;  and  it  must  set 
forth  the  consideration  for  which  it  was  given  :  and 
under  sect.  10,  the  attestation  must  be  by  a  solicitor 
of  the  Supreme  Court,  and  the  attestation  must 
state  that  before  the  execution  of  the  bill  of  sale 
the  eflfect  thereof  has  been  explained  to  the  grantor 
by  the  attesting  solicitor.  The  15th  section  of  the 
Amendment  Act  of  1882  repeals  the  8th  section  of 
the  principal  Act ;  but  it  appears  that  this  repeal  only 
affects  that  section,  so  far  as  relates  to  the  bills 
of  sale  which  are  within  the  Amendment  Act : 
Ex  parte  Izard,  Be  Chappie,  23  Ch.  D,  409 ;  Sunji 
V.  Pannell,  24  Ch.  D.  210.  A  similar  remark 
apphes  to  sect.  10  of  the  Amendment  Act,  1882, 
which  repeals  so  much  of  sect.  10  of  the  principal 
Act  as  requires  that  the  execution  of  every  bill  of 
'  sale  shall  be  attested  (k)  by  a  solicitor  of  the  Supreme 
Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale  the  effect 
thereof  has  been  explained  to  the  grantor  by  the 
attesting  witness. 

The  second  sub-section  of  the  10th  section  of  the 
principal  Act  also  requires  that  the  bill  of  sale,  and 
every  schedule  and  inventory  annexed  to  or  referred 


(f)  Ab  to  what  are  book  debts,  see  McEvoy  v.  BetU,  1 1  W.  R. 
314  ;  Shipley  v.  MarshaU,  14  C.  R  (N.  S.)  566  ;  Official  Receiver  y. 
TaiVyy,  18  Q.  B.  D.  25. 

{k)  With  regard  to  the  attestation  and  registration  of  bills  of 
sale,  see  ante,  Vol.  III.,  pp.  807  et  seq. 
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^^^t^^'  to  in  the  bill,  and  a  true  copy  of  the  bill,  aad  of 
every  such  schedule  and  inventory,  and  of  every 
attestation,  shall  be  presented  to  the  registrar,  with 
an  affidavit  of  the  time  of  the  making  or  giving  the 
bin,  of  its  due  execution  and  attestation,  and  a 
description  of  the  residence  and  occupation  of  the 
grantor,  and  of  every  attesting  witness;  and  the 
copy  of  the  bill  and  affidavit  are  to  be  filed  within 
seven  clear  days  after  the  making  or  giving  of  such 
bill  of  sale,  in  manner  set  forth  in  the  sub-section. 
The  sub-section  is  set  forth  at  length,  and  its  re- 
quirements are  explained,  ante,  VoL  III.,  pp.  809, 
813 ;  but  it  may  be  noted  that  the  affidavit  need 
not  state  that  the  bill  of  sale  was  explained  to  the 
grantor  by  the  attesting  solicitor  in  pursuance  of  sub- 
sect.  1  :  Be  Roper,  Ex  parte  BoUand,  21  Ch.  D.  543. 
The  registration  of  a  bill  of  sale  must  be  re- 
new  at  W  once  eve^r  five  yea...  or  it  become, 
void  fsect.  11),  but  there  is  no  need  to  register  a 
transtier  of  a  bill  of  sale  which  is  already  reg^tered : 
see  sect.  10. 
Against  whom  Under  sect.  8  of  the  principal  Act  (which,  though 
wn^e  repealed  as  regards  bills  of  sale  within  the  Amend- 
inTaiid.  ment  Act,  is  stiU  operative  as  regards  other  bills  of 

sale:  Sict/t  v.  Pannell,  24  Ch.  D.  210;  31  W.  R 
543),  a  bill  of  sale  is  void,  if  the  formalities  pre- 
scribed in  the  Act  have  not  been  observed,  as 
against  the  persons  specified  in  the  8th  section  of  the 
Act  of  1878.  It  is  valid  as  against  all  the  world,  if 
possession  be  taken  thereunder  within  seven  days  of 
its  date ;  for  the  time  allowed  for  registration  is 
seven  days,  and  within  that  time  the  title  of  the 
holder  of  the  bUl  of  sale,  though  unregistered,  will 
prevail :  Marples  v.  Hartley^  30  L.  J.  Q.  B.  92;. see 
Banbury  v.  White,  2  H.  &  C.  200 ;  but  the  posses- 
sion must  be  apparent  as  well  as  real :  Ex  parte 
National  Guardian  Association,  In  re  Francis,  10 
Ch.  D.  408.  If  possession  be  not  taken  under  the 
bill  of  sale,  it  is  still  valid  as  between  grantor  and 

San  tee.  In  the  case  of  Davis  v.  Goodman,  "5  C.  P. 
.  128,  it  was  held  that  the  formalities  prescribed  by 
sect.  1 0  of  the  Act  were  necessary  to  the  validity  of  a 
bill  of  sale  as  between  the  grantor  and  grantee ;  but 
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this  decision  was  reversed  in  the  Conrt  of  Appeal,   ^*"*^^**^*' 
where  it  was  held  that  a  bill  of  sale  was  good  as 
between  the  parties,  even  though  it  was  not  attested 
or  registered  as  required  by  the  Act :  see  Ex  parte 
National  Mercantile  BarJc,  Re  Haynes,  15  Ch.  15.  42. 

Where  the  grantee  under  an  unregistered  bill  of  Effect  of 
sale  takes  possession,  it  will  be  good  as  against  a  SSw^der 
subsequent  execution  creditor  :  Ex  parte  Blatberffy  ^^^  of  »io- 
Jie  Toomer,  23  Ch.  D.  254 ;  but  possession  taken 
tinder  an  unregistered  bill  of  sale  does  not  restore 
its  priority  over  a  subsequent  registered  bill  of  sale : 
see  sect.  10  of  the  principal  Act,  and  Connelly  v. 
Steer,  7  Q.  B.  D.  520 ;  Lyons  v.  Tucker,  7  Q.  B.  D. 
723.      It  may  even  be   doubted    whether    actual 
notice  would  have  the  effect  of  postponing  a  sub- 
sequent registered  bill  of  sale  to  a  prior  unregistered 
deed :  see  Edwards  v.  Edwards,  2  Ch.  D.  291. 

The  holder  of  an  absolute  bill  of  sale  who  has 
seized  and  sold,  is  not  under  any  Kability  to  the 
holder  of  a  subsequent  bill  of  sale,  for  losses  on  the 
sale :  Maugham  y.  Sharpe,  17  C.  B.  (N.  S.)  443. 

Under  the  repealed  ^ills  of  Sale  Act,  1854,  the  Snccessiye 
practice  arose  of  making  successive  unregistered  ^^°f"^*- 
bills  of  sale  each  made  within  twenty-one  days  after 
the  execution  of  the  one  immediately  preceding,  and 
the  validity  of  the  device  as  against  an  execution 
creditor  was  upheld  by  the  Exchequer  Chamber  in 
Hamsden  v.  Lupton,  L;  R.  9  Q.  B.  17.  This  evasion 
of  the  law  has  been  put  an  end  to  by  the  Act  of 
1878,  sect.  9  (see  ante,  Yol.  III.,  p.  804),  as  regards 
subsequent  bills  of  sale  given  as  security  for  the  same 
debt,  as  is  secured  by  the  prior  bill  of  sale.  This 
expedient  would,  however,  perhaps  be  valid  as 
regards  absolute  bills  of  sale  under  the  present  law, 
but  owing  to  the  short  interval  now  allowed  for 
registration,  it  is  not  of  Sequent  occurrence. 

Chases  in  ActionJ] — ^The  methods  by  which  choses  Choaea  in 
in  action  are  transferred  have  been  noticed  supra,  ^^^^ 
p.  18,  and  discussed  at  length  ante,  Vol.  III.,  sub 
tit.  Mortgages,  p.  775  et  seq.;  and  it  has  been  ob- 
served that  it  is  necessary,  in  order  to  complete  the 
title  of  the  assignee,  that  notice  should  be  given  to 
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Stop  order. 


Distringas. 


the  third  party  from^whom  the  debt  is  due  to  the 
assignor.  And  provided  such  notice  is  duly  given 
in  writing,  the  assignee  may  now  sue  without  the 
concurrence  of  the  assignor :  see  sect.  25  (6)  of  the 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66).  In 
cases  where  it  is  likely  to  be  impracticable  or  incon- 
venient to  give  such  notice,  it  is  still  advisable  that 
a  power  of  attorney  should  be  given  to  the  assignee, 
to  enable  him  to  sue  for  the  chose  in  action  in  the 
name  of  the  assignor. 

When  the  chose  in  action  is  a  fund  in  Court,  the 
assignee  should  obtain  a  stop  order  thereon :  Swayne 
V.  Sivai/ne,  11  Beav.  463;  Todd  y.  Stitdholmey  3 
K  &  J.  324 ;  Lister  v.  Ttdd,  L.  R  4  Eq.  462 ; 
Stuart  V.  Cockerelly  L.  R  8  Eq.  607 ;  Widgery  v. 
Tepper,  6  Ch.  D.  364.  When  the  funds  wmch  are 
the  subject  of  assignment  are  partly  in  Court, 
partly  in  the  hands  of  trustees,  it  is  necessary  to 
give  notice  to  the  trustees,  and  to  obtain  a  stop 
order  also  ;  the  stop  order  will  be  inoperative  with 
regard  to  the  funds  under  the  control  of  the  trus- 
tees; and  the  notice  to  the  trustees  will  have  no 
eflfect  upon  the  funds  in  Court :  Mutual  Life  Assur- 
ance  Society  v.  Langleyy  26  Ch.  D.  686.  Where  a 
trust  fund  is  in  Court,  and  one  incumbrancer  has 
obtained  a  stop  order,  and  the  other  has  given  notice 
to  the  trustees,  the  priority  of  the  incumbrancers 
depends  on  the  priority  of  the  notice  or  the  stop 
oraer:  Livesey  v.  Harding,  23  Beav.  141  ;  Day  v. 
Day,  1  De  G.  &  J.  144  ;  Pinnock  v.  Bailey,  23  Ch.  D. 
497.  A  second  incumbrancer  who  has  taken  his 
security  with  notice  of  the  first  incumbrance  cannot, 
by  obtaining  a  stop  order,  secure  priority  over  the 
first  incumbrancer,  even  though  the  latter  never 
obtains  a  stop  order :  Re  Holmes,  29  Ch.  D.  786 ; 
but  if  the  second  incumbrancer  had  not  notice  of 
the  first  incumbrance,  he  will  gain  priority  by  ob- 
taining a  stop  order :  Mutvnl  Life  Assurance  Society 
V.  Langley,  26  Ch.  D.  686. 

When  the  chose  in  action  is  stock  rejgistered  in 
the  books  of  the  Bank  of  England,  the  proper  course 
is  for  the  assignee  to  obtain  an  immediate  transfer 
of  it  into  his  own  name ;  or,  if  this  be  not  possible, 
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he  can  prevent  any  transfer  of  the  fund  without  his  ^^^^^"^^ 
knowledge  by  means  of  a  notice  under  Ord.  XLVI., 
having  the  effect  of  the  aboUshed  writ  of  distringas. 
This  restraint  can  be  appUed  to  any  kind  of  stock 
registered  at  the  Bank  :  Re  Cross,  1  Dr.  &  Sm.  580 ; 
Etty  Y.  Bridges,  2  Y.  &  C.  C.  C.  466. 

GoodmllJ] — The  goodwill  of  a  trade  or  business 
comprises  all  the  advantages  which  have  been  ac- 
quired by  carrying  on  the  trade  or  business,  whether 
in  connection  with  the  premises  in  which  it  is  con- 
ducted, or  the  names  of  the  firm  who  have  carried  it 
on  :  Churton  v.  Doualas,  Johns.  174. 

Personal  goodwill  is,  to  all  intents  and  purposes,  what  u 
the  power  to  recommend  the  customers  of  the  old  ^^^^ 
business  to  deal  with  the  new  one :  Ex  parte  l^kcymas, 
2  M.  D.  &  De  G.  296.  This  power  is  not  capable 
of  being  sold ;  and  does  not  pass  to  a  mortgagee  : 
Cooper  V.  Metropolitan  Board  of  Works,  25  Ch.  D. 
472 ;  and  does  not  pass  to  the  trustee  in  bankruptcy : 
Cruttwell  V.  Lye,  17  Ves.  335  ;  Ex  parte  Thomas, 
2  M.  D.  &  De  G.  296  ;  Walker  v.  Mottram,  19  Ch.  D. 
355.  But  though  the  personal  goodwill  may  not  be 
actually  sold,  and  though  a  sale  of  a  goodwill  does 
not  imply  any  covenant  on  the  part  of  the  vendor 
that  he  will  refrain  from  setting  up  in  the  same 
trade  close  to  his  old  place  of  business  {Shackle  v. 
BaJcer,  14  Ves.  468  ;  Cruttwell  v.  Lye,  17  Ves.  335  ; 
Hall  V.  Barrows,  10  Jur.  N.  S.  55  ;  Churton  v. 
Douglas,  Johns.  174),  he  can  be  prevented  from  doing 
so  by  making  him  covenant  not  to  carry  on  the 
business  within  a  specified  distance  of  his  old  place 
of  business,  or  withm  a  fixed  period  from  the  date  of 
the  assignment.  As  to  the  validity  of  such  cove- 
nantSy  see  ante.  Vol.  II.,  sub  tit.  Bonds,  pp.  328 
et  seq.  (Z). 


{I)  The  doctrine  in  Labouchere  Y.Dawson,  L.  R.  13  £q.  322,  that 
the  vendor  of  the  goodwill  of  a  buamess  is  precluded  from  after- 
wards soliciting  the  former  customers  of  the  business  has  been 
considerably  shaken.  It  was  held  in  Walker  y.  Mottram,  19  Ch.  D. 
355,  that  it  could  not  be  extended  to  cases  of  compulsory  aliena- 
tion ;  and  in  Pearwn  y.  Pearson,  27  Ch.  D.  145,  it  was  held  by 
Baggallay  and  Cotton,  L.JJ.  (diss.  Llndley^  L*JO>  ^^^  Laho/uchere 
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Though  that  goodwill  which  is  purely  personal  in 
its  nature  is  incapable  of  being  sold  and  transferred, 
that  which  properly  attaches  to  the  place  where  the 
trade  or  business  has  been  carried  on,  or  the  name 
under  which  it  has  been  conducted,  is  capable  of  sale 
and  transfer  in  the  ordinary  way :  Gthlett  v.  Beade, 
9  Mad.  459  ;  Worrell  v.  Hand,  Peake  N.  P.  C.  74  ; 
Coslake  v.  Ttllf  1  Kuss.  476  ;  JDakin  v.  Ccpe,  2  Buss. 
170;  Pawsey  v.  Armstrong^  18  CL  D.  698;  and 
contracts  made  for  this  purpose  have  been  specifically 
enforced  where  the  goodwill  was  sold  in  connection 
with  the  business  premises :  Darhey  v.  WhiUaker^  4 
Drew.  134  ;  Coopefi^  v.  Hoodj  26  Beav.  293 ;  but 
where  the  goodwill  has  been  sold  separately  the 
contract  has  not  been  enforced  :  Baxter  v.  ConoUy, 
1  J.  &  W.  576  ;  Coslake  v.  Till,  1  Russ.  376.  The 
goodwill,  which  may  thus  become  the  subject  of  a 
sale,  attaches  not  only  to  ordinary  trades,  such  as 
that  of  a  pubUc-house  or  ordinary  mercantile  busi- 
ness :  see  Chissum  v.  Drewes,  5  Kuss.  301 ;  England 
V.  Downs,  6  Beav.  269 ;  Llewellyn  v.  Rutherford, 
L.  R.  10  C.  P.  456  ;  Ex  parte  Punnett,  In  re  Kitchin, 
16  Ch.  D.  226 ;  Telegraph  Despatch  and  Intelligence 
Co.  V.  McLean,  L.  E.  8  Ch.  658 ;  Lahouchere  v. 
Dawson,  L.  R.  13  Eq.  322;  GrtnesiY.  Cooper  and 
Co.,  14  Ch.  D.  596 ;  Leggatt  v.  Barrett,  15  Ch.  D. 
306  ;  it  also  attaches  to  professional  businesses  : 
Bunn  V.  Guy,  4  East,  190 ;  Whittaker  v.  Howe,  3 
Beav.  383  ;  "Nickolls  v.  Siretton,  7  Beav.  42  ;  Atisten 
V.  Boyes,  2  De  G.  &  J.  626 ;  Smale  v.  Graves,  3  De 
G.  &  S.  706. 

The  assignment  of  a  goodwill,  with  book  debts, 
&c.,  in  addition  to  the  ordinary  covenants  for  title, 
will  contain  covenants  by  the  vendor  that  the  book 
debts  exist,  and  that  he  will  confirm  the  acts  of  the 
purchaser,  while  the  purchaser  will  covenant  that  he 
will  pay  the  debts  and  liabilities  of  the  old  firm,  and 
will  indemnify  the  vendor ;  but  these  covenants  are 
varied  in  nearly  every  case,  and  must  be  adapted  to 
circumstances. 


T.  Dawion  was  wronglj  decided,  and  ought  to  be  overroled ;  see 
also  Yemon  v.  Hallam,  34  Ch.  D.  748. 
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Frame    of    Deeds    of  Assignment    of    Chattels,  ^^mnwti 
<&c.]— Where   chattels  are  assigned    by    deed,    by    ofcouttou. 
way  of  sale,  the  deed  will  be  in  the  form  usually  'Zs^m^T^ 
employed  in   conveyances   of  freeholds   so   far  as  bydwd. 
regards  parties,  recitals,  statement  of  consideration, 
operative  words,  and  parcels;  the  habendum  will 
state  that  the  parcels  are  to  be  held  by  the  assignee 
absolutely,  or  by  the  assignee,  his  executors,  admi- 
nistrators, and  assigns,  as  in  the  case  of  assignments 
of  leaseholds :   ante^  p.  347.     There  is  no  statutory 
form  to  which  absolute  bills  of  sale  must  conform, 
and  they  will  therefore  be  drawn  in  such  form  as 
may  be  deemed  suitable ;  but  the  formaUties  with 
regard  to  explanation  to  the  grantor,  attestation  by 
a  solicitor  and  registration  prescribed  by  the  Act 
must  be  observed :  see  anfe,  p.  361. 

It  frequently  happens  that  it  is  necessary  to 
convey  sums  of  stock,  or  shares  in  public  companies, 
in  the  same  transaction  and  in  connection  with  free- 
holds or  leaseholds  or  other,  property  passing  by 
deed.  In  cases  of  this  kind  it  is  usual  either  for  the 
vendor  to  covenant  with  the  purchaser  that  he  will 
transfer  the  funds  in  the  appropriate  manner,  or 
else,  to  cause  the  necessary  transfer  to  be  made 
before  the  execution  of  the  principal  deed,  and  then 
to  recite  in  the  deed  that  such  transfers  have  been 
made,  and  that  the  funds  are  vested  in  the  pur- 
chaser in  accordance  with  the  contract.  With 
regard  to  disentailing  deeds  of  settled  moneys,  see 
posty  sub  tit.  Seitlements. 

Where  personal  chattels  which  will  pass  by  delivery 
are  sold  at  the  same  time  with  other  property,  it  is 
usual  to  transfer  them  by  the  ordinary  process  of 
sale  and  delivery,  and  to  make  no  mention  of  them 
in  the  conveyance  of  such  other  property. 

The  title  to  personal  property  is  of  a  much  Covenants  for 
simpler  nature  than  that  to  real  property ;  but  this  ^^^®* 
remark  is  specially  true  of  the  title  to  personal 
chattels.  Property  of  this  kind  is  in  its  essence 
incapable  of  being  dealt  with  to  so  large  an  extent 
and  in  such  varied  ways  as  real  property ;  but  the 
title  to  it  does  sometimes,  as  in  the  case  of  heir- 
looms, or  reversionary  interests  in  stock,  or  settled 
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A^lffmJnta  ^^^^^7^*  depend  upon  wiUs  and  settlements,  and 
of  chatteii.  other  assurances  ;  or,  in  the  case  of  choses  in  action, 
the  simplicity  of  the  title  may  be  complicated  by 
notices  of  assignment,  stop  orders,  or  notices  in  lieu 
of  distringas ;  as,  for  instance,  in  the  case  of  Payne 
V.  Ferrif  6  Q.  B.  D.  620,  where  a  sale  of  chattels 
was  held  void  as  against  a  prior  incumbrancer. 
Where  this  is  so,  an  abstract  must  be  fiimished  in 
the  same  way  as  in  the  case  of  real  estate. 

Where  personalty  is  assigned  by  deed,  the  grantor 
enters  into  covenants  for  title  similar  to  those 
entered  into  by  the  grantor  of  freehold  property. 
The  covenants  set  forth  in  sub-sect.  (1)  (A)  and  (P) 
are  applicable  to  assignments  of  personal  chattels  ; 
for  these  covenants  are,  by  the  use  of  the  proper 
words,  implied  in  conveyances  ;  and  by  sect  2  (v), 
conveyance  includes  assignment  and  other  assurance 
made  by  deed  on  a  sale  or  any  other  dealing:  with 
or  for  any  property ;  and  property  inclu^,  by 
virtue  of  sect.  2  (i),  real  and  pergonal  property, 
and  any  estate  or  interest  in  any  property,  real  and 
personal,  and  any  debt,  and  anything  in  action,  and 
any  other  right  or  interest.  For  the  same  reason, 
sub-sects.  (2)  and  (3)  will  also  apply  to  assurances  of 
personalty.  In  ordinary  cases,  therefore,  the  proper 
covenants  for  title  will  be  impUed  in  an  assurance 
when  the  grantor  conveys  and  is  expressed  to 
convey  as  beneficial  owner,  or  as  trustee  or  mort- 
gagee, or  otherwise  in  accordance  with  the  section, 
ana  with  the  facts  :  see  also  ante,  p.  218,  et  seq. 


CHAPTER   VI. 

STAMPS  ON  CONVBYANCES  BY  WAY  OF   SALE. 

The  following  stamp  duties  axe  imposed  by  the 
part  of  the  schedule  to  the  Stamp  Act,  1870,  deal- 
ing with  conveyances  or  transfers  : — 

**  Where  the  amount  or  value  of  the  consideration  for  £    s.    d. 

the  sale  does  not  exceed  51 0    0    6 

'' Exceeds  5^.,  and  does  not  exceed    lOl. 0    10 

„       lOZ.                  „                  15Z 0    16 

„       15^                   „                  20Z. 0    2    0 

„       20^.                  „                  251. 0    2     6 

„       251.                  „                  60;. 0    5    0 

„       50/.                  „                  75L  0    7     6 

„       75L                  „                100/. 0  10    0 

„     100/.                  „                125/. 0  12     6 

„     125/.                  „                150/. 0  15     0 

„     150/.                  „                175/ 0  17     6 

„     175/.                  „                200/. 10    0 

„     200/.                  „                225/.  12     6 

„     225/.                   „                250/.  16     0 

„     250/.                  „                275/. 17     6 

„     275/L                  „                300/. 1  10    (f 

„     300/. 

^*  For  every  50/.,  and  also  for  any  fractional  part  of  50/., 

of  such  amount  or  value  0    5    0 

**  And  see  seotionfl  70, 71,  72, 73, 74, 75,  76  and  77. 

^'  CoNVKTANOB  or  Tbansfeb  bj  way  of  security  of  any 
property  (except  iuch  stock  or  deberUure  stock  or 
funded  debt  at  aforesaid)^  or  of  any  security. 
"  See  Mortgage,  kc 

^'CoNVETANCB  or  Tbansfer  of  any  kind  not  herein- 
before described 0  10    0 

"And  see  section  78." 


Btampi. 


The  following  sections  of  the  Stamp  Act  refer  to 
conveyances  on  sale  :— 

Sect  70.  **  The  term  '  conveyance  on  sale '  includes  evety  in-  InterpreU- 
tftmment,  and  every  decree  or  order  of  any  court  or  of  any  com-  ^^^  ^^  **""• 

h. — ^VOL.    V.  B   B 
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SUmpi.       miBsionera,  whereby  any  property  upon  the  sale  thereof  is  legally 
or  equitably  transferred  to  or  vested  in  the  purchaser  or  any  other 
person  on  his  behalf  or  by  his  direction. 
How  ad  Sect  71.  "  (1.)  Where  the  consideration  or  any  part  of  the  con- 

MZofvm  dnty    eideration,  for  a  conyeyance  on  sale,  consists  of  any  8to(^  or 
latedin  marketable  securityy  such  conveyance  is  to  be  charged  with  ad 

'J^l*®^  ®^        valorem  duty  in  respect  of  the  value  of  such  stock  or  security, 
sectuities.  "  (2.)  Where  the  consideration  or  any  part  of  the  consideratioD, 

for  a  conveyance  on  sale,  consists  of  any  security  not  being  a 
marketable  security,  such  conveyance  is  to  be  charged  with  ad 
valorem  duty  in  respect  of  the  amount  due  on  the  day  of  the  date 
thereof  for  principal  and  interest  upon  such  security. 
How  con-  Sect  72.  "  (1.)  Where  the  consideration  or  any  part  of  the  ooo- 

c<m!dBtinff  of     8^^®'*^^^'^*  ^^r  a  conveyance  on  sale,  consists  of  money  payable 
periodical         periodically  for  a  definite  period,  so  that  the  total  amount  to  be 
Eechm^ Ifa)    P*^^   ^^^  ^   previously  ascertained,  such  conveyance   is  to  be 
charged  in  respect  of  such  consideration  with  an  ad  valorem  duty 
on  such  total  amount 

"  (2.)  Where  the  consideration  or  any  part  of  the  consideration, 
for  a  conveyance  on  sale,  consists  of  money  payable  periodically  in 
perpetuity,  or  for  any  indefinite  period  not  terminable  with  life, 
such  conveyance  is  to  be  charged  in  respect  of  such  consideration 
with  ad  valorem  duty  on  the  total  amount  which  will  or  may, 
according  to  the  terms  of  the  sale,  be  payable  during  the  period 
of  twenty  years  next  after  the  day  of  the  date  of  such  instm^ 
^rnent. 

''  (3.)  Where  the  consideration  or  any  part  of  the  consideration, 
for  a  conveyance  on  sale,  consists  of  money  payable  periodically 
during  any  life  or  lives,  such  conveyance  is  to  be  charged  in  re- 
spect of  such  consideration  with  ad  valorem  duty  on  the  amount 
which  will  or  may,  according  to  the  terms  of  sale,  be  payable 
during  the  period  of  twelve  years  next  after  the  day  of  the  date  of 
such  instrument. 

"  (4.)  Provided  that  no  conveyance  on  sale  chargeable  with  ad 
valorem  duty  in  respect  of  any  periodical  payments,  and  contain* 
ing  also  provision  for  securing  such  periodical  payments,  is  to  be 
charged  with  any  duty  whatsoever  in  respect  of  such  provisioii, 
and  no  separate  instrument  made  in  any  such  case  for  securing 
such  periodical  payments  is  to  be  charged  with  any  higher  duty 
than  ten  shillings. 

How  con-             Sect  73.  ''  Where  any  property  is  conveyed  to  any  person  in 
veyance  in 


(a)  See  as  to  the  meaning  of  this  section  Limimer  AtphalU 
Paving  Co.  v.  Cammmvimen  of  Inland  Revenue,  L.  R  7  Ex.  211. 
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consideration,  wholly  or  in  part,  of  any  debt  due  to  him,  or  subject       Btsmpt. 

either  certainly  or  contingently  to  the  payment  or  transfer  of  any  consideration 

money  or  stock,  whether  being  or  constituting  a  charge  or  incum-  ^^  ^  w^ 

brance  upon  the  property  or  not,  such  debt,  money,  or  stock  is  to  to  future 

be  deemed  the  whole  or  part,  as  the  case  may  be,  of  the  considera-  K^^"^ 

tion  in  respect  whereof  the  conveyance  is  chargeable  with  ad  chiu:ged(&). 

valorem  duty. 

Sect.  74.  "  (1.)  Where  any  property  has  been  contracted  to  be  Direction  as 

sold  for  one  consideration  for  the  whole,  and  is  conveyed  to  the  ^s°^!!^^ 

'  •'  certain  cases. 

purchaser  in  separate  parts  or  parcels  by  different  instruments,  the 
consideration  is  to  be  apportioned  in  such  manner  as  the  parties 
think  fit,  so  that  a  distinct  consideration  for  each  separate  part  or 
parcel  is  set  forth  in  the  conveyance  relating  thereto,  and  such 
conveyance  is  to  be  charged  with  ad  valorem  duty  in  respect  of 
such  distinct  consideration. 

''  (2.)  Where  property  contracted  to  be  purchased  for  one  con- 
sideration for  the  whole  by  two  or  more  persons  jointly,  or  by  any 
person  for  himself  and  others,  or  wholly  for  others,  is  conveyed  in 
parts  or  parcels  by  separate  instruments  to  the  persons  by  or  for 
whom  the  same  was  purchased  for  distinct  parts  of  the  considera- 
tion, the  conveyance  of  each  separate  part  or  parcel  is  to  be  charged 
with  ad  valorem  duty  in  respect  of  the  distinct  part  of  the  consi- 
deration therein  specified. 

V  (3.)  Where  a  person  having  contracted  for  the  purchase  of  any 
property  but  not  having  obtained  a  conveyance  thereof  contracts 
to  sell  the  same  to  any  other  person,  and  the  property  is  in  conse- 
quence conveyed  immediately  to  the  sub-purchaser,  the  conveyance 
is  to  be  charged  with  ad  valorem  duty  in  respect  of  the  considera- 
tion for  the  sale  by  the  original  purchaser  to  the  sub-purchaser. 

**  (4.)  Where  a  person  having  contracted  for  the  purchase  of  any 
property  but  not  having  obtained  a  conveyance  contracts  to  sell 
the  whole,  or  any  part  or  parts  thereof,  to  any  other  person  or 
persons,  and  the  property  is  in  consequence  conveyed  by  the 
original  seller  to  different  persons  in  parts  or  parcels,  the  convey- 
ance of  each  part  or  parcel  is  to  be  charged  with  ad  valorem  duty, 
in  respect  only  of  the  consideration  moving  from  the  sub-purchaser 
thereof,  without  regard  to  the  amount  or  value  of  the  original  con- 
sideration. 

"  (5.)  Where  a  sub-purchaser  takes  an  actual  conveyance  of  the 
interest  of  the  person  immediately  selling  to  him,  which  is  charge- 
able with  ad  valorem  duty  in  respect  of  the  consideration  moving 

(6)  As  to  the  effect  of  this  section  see  Mortimore  v.  Commisnoners 
of  Ifdand  Beoewue,  33  L.  J.  Ex.  263. 

B  B   2 


872 


PURCHASB  DEEDS. 


Stampi. 


As  to  the  sale 
ofanannuiiy 
or  right  not 
before  in 
existence. 


Where  seyeral 
instmnients, 
the  principal 
instrument 
only  to  be 
charged  with 
ad  valorem 
duty. 


Principal 
instrument 
how  to  be 
ascertained. 


What  is  to 
be  deemed  a 
conveyance 
on  any  occa- 
sion, not 
being  a  sale 
or  mortgage. 


from  bim,  and  is  duly  stamped  accordingly,  anj  conyeyance  to  be 
afterwards  made  to  him  of  the  same  property  by  the  original  seller 
shall  be  exempt  from  the  said  ad  valorem  duty,  and  chargeable  only 
with  the  duty  to  which  it  may  be  liable  under  any  general  descrip- 
tion, but  such  last-mentioned  duty  shall  not  exceed  the  ad  valortm 
duty. 

Sect.  75.  '*  Where  upon  the  sale  of  any  annuity  or  other  right 
not  before  in  existence  such  annuity  or  other  right  is  not  created 
by  actual  grant  or  conveyance,  but  is  only  secured  by  bond,  war- 
rant of  attorney,  covenant,  contract,  or  otherwise,  the  bond  or 
other  instrument,  or  some  one  of  such  instruments,  if  there  be  more 
than  one,  is  to  be  charged  with  the  same  duty  as  an  actual  grant 
or  conveyance,  and  is  for  all  the  purposes  of  this  Act  to  be  deemed 
an  instrument  of  conveyance  on  sale. 

Sect.  76.  "  Where  there  are  several  instruments  of  conveyance 
for  completing  the  purchaser's  title  to  the  property  sold,  the  prin- 
cipal instrument  of  conveyance  only  is  to  be  charged  with  ad 
valorem  duty,  and  the  other  instruments  are  to  be  respectively 
charged  with  such  other  duty  as  they  may  be  liable  to,  but  such 
last-mentioned  duty  shall  not  exceed  the  ad  valorem  duty  payable 
in  respect  of  the  principal  instrument. 

Sect.  77.  ''  (I.)  In  the  cases  below  specified  the  principal  instru- 
ment is  to  be  ascertained  in  the  following  manner : — 

"  (a.)  Where  any  copyhold  or  customary  estate  is  conveyed  by 
a  deed,  no  surrender  being  necessary,  the  deed  is  to  be 
deemed  the  principal  instrument : 
"  (6.)  In  other  cases  of  copyhold  or  customary  estates,  the  sur- 
render or  grant,  if  made  out  of  court,  or  the  memorandum 
thereof,  and  the  copy  of  court  roll  of  the  surrender  or 
grant,  if  made  in  court,  shall  be  deemed  the  principal 
instrument : 
"  (c.)  Where  in  Scotland  there  is  a  disposition  or  assignation 
executed  by  the  seller,  and  any  other  instrument  is  exe- 
cuted for  completing  the  title,  the  disposition  or  assigna- 
tion is  to  be  deemed  the  principal  instrument. 
*^  (2.)  In  any  other  case  the  parties  may  determine  for  them- 
selves which  of  several  instruments  is  to  be  deemed  the  prinoiptl 
instrument,  and  may  pay  the  ad  valorem  duty  thereon  accordingly. 
Seel  78.  "  Every  instrument,  and  evezy  decree  or  order  of  any 
court  or  of  any  commissioners,  whereby  any  property  on  any 
occasion,  except  a  sale  or  mortgage,  is  transferred  to  or  Tested  in 
any  person,  is  chargeable  with  duty  as  a  conveyance  or  transfer  of 
property. 

"  Provided  that  a  conyeyance  or  transfer  made  for  effectuating 
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the  appointment  of  a  new  trustee  is  not  to  be  charged  with  any       Stamps, 
higher  duty  than  ten  Bhillings."  *" 

Conveyances  on  sale  of  ships  and  shares  and  Exemptions 
interests  therein  are  exempt  from  stamp  duty,  as  J^^'*^^ 
also  certain  conveyances  by  or  to  the  Commissioners 
of  Works:  see  the  Schedule  to  the  Stamp  Act, 
1870.  There  are  also  numerous  special  exemptions 
under  various  statutes,  relating  for  the  most  part  to 
sales  of  property  for  public  purposes. 

In  order  to  render  an  instrument  liable  to  stamp  what  is  a 
duty  as  a  conveyance  or  transfer  on  sale  the  trans-  ^e^staM* 
action  expressed  or  intended  to  be  thereby  effectu-  Act. 
ated  must  be  a  sale  of  property.  Thus,  in  Coates  v. 
Perry  (6  Moo.  188  ;  S.  C,  3  Br.  &  B.  48),  a  debtor 
assigned  certain  goods  and  effects  to  trustees  upon 
trust  to  sell,  and  out  of  the  proceeds  after  pay- 
ment of  costs,  &c.,  to  retain  the  debts  owing  to 
themselves,  and  to  apply  the  residue  in  satisfaction 
of  debts  owing  to  other  creditors,  and  to  hand  over 
the  surplus  (if  any)  to  the  debtor  ;  it  was  held  that 
the  instrument,  not  being  a  conveyance  on  sale, 
required  only  an  ordinary  deed  stamp  :  see  Hudson 
V.  JSevetty  2  Moo.  &  P,  663.  So,  also,  deeds  em- 
bodying family  arrangements,  as  where  a  father 
purchajses  from  one  child  a  provision  for  another,  or 
a  relation  purchases  a  provision  for  the  objects  of  a 
marriage  settlement,  have  been  held  not  to  be 
chargeable  as  sales.  Thus,  in  Denn  v.  Diamond, 
4  B.  &  C.  243,  a  conveyance  of  land  by  a  father  to 
his  son,  in  consideration  of  natural  love  and  affection, 
and  of  1,5001.  secured  to  be  paid  by  the  son  in  the 
augmentation  of  his  sister's  portions,  was  held  not  to 
require  an  ad  valorem  stamp.  In  Massey  v.  Nanney, 
3  Bing.  N.  C.  478,  the  uncle  of  an  intended  husband, 
in  consideration  of  the  marriage,  and  of  a  portion 
paid  by  the  bride's  father,  covenanted  to  pay  an 
annuity  to  the  husband  and  wife  during  their  joint 
lives,  it  was  held  that  this  was  not  a  sale  of  the 
annuity :  see  also  Wigmore  Y.Joyce,  13  Ir.  L.  R.  164. 

The  thing  conveyed  or  transferred  must  be^ro-  whatia 
perty.     Goodwill  is  property  within  the  Stamp  Act,  JJi^J^ 
and  an  assignment  thereof,  apart  from  the  stock  in  Act. 
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trade,  or  other  property  of  a  business,  is  therefore 
chargeable  with  ad  valorem  duty:  Att.-Gen,  v. 
Potter,  33  L.  T.  269,  overruling  Lybum  v.  Warring' 
toUf  1  Stack.  162.  In  Warren  v.  Howe,  2  B.  &  C. 
281,  it  was  held  that  an  assignment  of  a  judgment 
debt  only  required  to  be  stamped  as  a  deed  not 
otherwise  charged;  but  this  case  cannot  be  relied 
on.  In  Caldwell  v.  Dawson,  14  Jur.  316,  it  was 
decided  that  a  poUcy  of  assurance  is  property  within 
the  meaning  of  the  Act ;  Rolfe,  B.,  in  that  case, 
intimated  an  opinion  that  an  assignment  of  a  judg- 
ment debt  would  be  liable  to  ad  valorem  duty.  In 
Belcher  v.  Sikes,  6  B.  &  C.  234,  an  opinion  was 
expressed  that  an  assignment  in  consideration  of 
money  on  a  dissolution  of  partnership  of  the  retiring 
partner's  share  of  the  partnership  debts  and  pro- 
perty was  not  a  sale  of  property  within  the  Stamp 
Act.  But  this  decision  may  be  regarded  as  vir- 
tually overruled  :  see  Christie  v.  Commissioners  of 
Inland  Revenue,  L.  R.  2  Ex,  46  ;  Phillips  v.  Com- 
missioners of  Inland  Revenue,  L.  R.  2  Ex.  399.  In 
Potter  V.  Commissioners  of  Inland  Revenue,  10  Exch. 
147,  an  assignment  by  deed  by  one  partner  to 
another  of  the  goodwill  of  a  trade  was  held  to  be  a 
conveyance  upon  a  sale  of  property.  The  rule 
seems  to  be  that  if  a  share  in  a  business  is  conveyed 
by  one  partner  to  another  in  consideration  of  a  fixed 
sum  of  money,  or  of  an  indemnity  against  the 
liabilities  of  the  firm,  the  transaction  will  be  a  sale 
of  property  liable  to  ad  valorem  duty ;  but  that  if 
the  partners  divide  between  them  the  property  of 
the  firm  in  specie,  the  transaction  will  be  of  the 
nature  of  a  partition  and  the  instrument  effecting  it 
will  be  liable  only  to  a  common  deed  stamp,  except 
a^  regards  any  sum  of  money  paid  by  one  partner  to 
another  for  equality  of  division. 

The  duty  is  not  charged  on  the  sale,  but  on  the 
instrument  of  conveyance  in  performance  of  the 
bargain.  A  contract  to  convey  is  not  charged ;  and 
if  the  purchaser  can  obtain  the  property,  or  the  title 
to  it,  without  a  written  assurance,  or  relies  on  his 
equitable  title  under  the  contract,  he  escapes  the 
charge.     ''  The  ad  valorem  duty  is  imposed  upon  the 
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conveyance  of  an  interest^  not  upon  the  right  to  call      ^^*°^p»- 
for  such  conveyance  " :  per  Bay  ley,  J.,  in  Wtlmot  v. 
Wilkinson,  6  B.  &  C.  506 ;  see  also  Phillips  v.  Mor- 
rison, 12  M.  &  W.  740 ;   R.  v.  Ridgwell,  6  B.  &  C. 
-665. 

The  duty  is  charged  on  the  expressed  considera-  Dnir  lega- 
tion.    If  all  or  pMii  of  the  consideration  is  not  Jj|i^^ 
jstated,  the  parties  are  subject  to  heavy  penalties,  consideratioii. 
but  the  validity  of  the  deed  is  not  impeached :  Doe  d. 
Kettle  V.  Lexoisy  10  B.  &  C.  673 ;  Att.-  Gen.  v.  Broion,  3 
Exch.  662.     But  the  purchaser  may  recover  back 
any  consideration  money  not  duly  stated  :  see  Gin- 
gell  V.  Perkins,  4  Exch.  720. 

The  consideration  may  be  apportioned  in  ca^es 
admitting  of  apportionment  for  the  purpose  of  re- 
ducing  the  duty :  see  Shepherd  v.  Hall,  3  Camp. 
180;  Hawkins  v.  CluMerbuck,  2  Car,  &  K.  810.  So, 
where  freeholds  or  leaseholds  are  sold  together  with 
copyholds,  inasmuch  as  the  duty  in  respect  of  the 
latter  is  chaiged  on  the  surrender,  it  is  necessary  to 
apportion  thf  purchase-money  for  the  purpoSi  of 
stamp  duty,  and  this  may  be  done  without  regard 
to  the  actual  relative  values  of  the  different  lands. 
So  where  land  and  goods  are  purchased  at  a  gross 
price,  and  the  goods  pass  by  delivery  without  assign- 
ment, the  consideration  may  be  apportioned,  but 
•of  course  an  adequate  sum  must  be  apportioned 
as  the  consideration  of  the  land,  otherwise  there 
would  be  a  risk  to  the  parties  of  incurring 
the  penalties  for  misstatement  of  consideration.  In 
the  case  of  the  purchase  of  properties  of  different 
tenures,  or  held  .under  different  titles,  it  was 
formerly  possible  by  a  judicious  apportionment 
to  effect  a  material  saving  of  duty,  but  under  the 
present  scale  of  duties,  such  saving  would  generally 
be  inconsiderable. 

A  deed  of  confirmation  endorsed  on  a  prior  deed  Confirmation 
which  was  intended  to  be  a  conveyance  on  sale,  and  ^nyej^ce. 
duly  stamped  as  such,  but  which  had  not  been  duly 
executed  under  a  power  of  attorney,  was  held  not  to 
require  an  ad  valorem  stamp  :  Doe  v.  Weston,  2  Q.  B. 
:249. 

A  conveyance  on  sale  chargeable  with  ad  valorem  Extraneous 

matter. 
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duty  aa  such,  containing  a  morl^e,  must  have, 
stamps  as  on  a  sale  and  mortgage  for  the  several  sums- 
specified  ;  so  if  the  deed  contains  any  other  ex- 
traneous matter  not  incident  to  the  conveyance,  it 
must  have,  in  addition  to  the  ad  valorem  duty  on  the 
purchase-money,  a  sufficient  stamp  to  covi  such 
matter ;  hut  where  the  consideration  is  partly  valu- 
able, and  partly  something  else  not  chargeable  with 
ad  valorem  duty,  matter  relating  to  the  non-valuable 
consideration  is  not  extraneous  to  the  conveyance  ; 
see  Doe  v.  PMlUpps,  11  A.  &  E.  796.  So  also 
matter  incidental  to  the  sale,  as  an  acknowledgment 
of  right  to  protection  of  deeds,  &c.,  will  not  render 
the  conveyance  liable  to  additional  duty :  see  Woldey 
V.  Cox,  2  Q.  B.  321 ;  Rushhrook  v.  Hood,  5  C.  B. 
131. 

By  the  stat.  15  &  16  Vict.  c.  55,  vesting  orders 
under  that  Act,  or  under  the  Trustee  Act,  1850 
(13  &  14  Vict.  c.  60),  operating  as  conveyances,  are 
subjected  to  the  same  stamp  duty  to  which  they 
would  have  been  liable  if  they  had  oeen  deeds. 

It  may  be  observed  that  conveyances  on  sale  of 
lands  in  the  colonies  or  elsewhere,  if  executed  in 
the   United  Kingdom,  are  liable  to  stamp  duty : 
Wright  v.  Commissioners  of  Inland  Reveniie,  11  Exch. 
458. 
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PRECEDENTS. 

f      " 

I.  CONVEYANCE  of  Fbeeholdb  by  Vendor  seised 
in  Fee  Simple  to  a  Pubohaseb  in  Fee  Simple^ 
without  recitals.  {In  note,  Express  Covenants  for 
Title)  (a). 

THIS    INDENTUEE  (6),  made  the  day  of , 


18 — ,  Between  [vendor],  of,  &c.,  of  the  one  part,  and  [pur-  Parties. 
chaser],  of,  &c.,  of  the  other  part,  WITNESSETH  that,  in  Tesuaum. 

consideration  of  the  sum  of  £ ,  now  paid  to  the  said 

[vendor]  by  the  said  [purchaser],  of  which  sum  ot^£ the 

said  [vendor]  hereby  acknowledges  the  receipt  (c),  the  said 

[vendor]  hereby,  as  beneficial  owner,  conveys  (d)  unto  the  said  Gonveyance. 

(a)  The  aboye  precedent  is  the  simplest  form  of  a  conveyance  As  to  the  1 
in  fee,  by  a  vendor  who  is  seised  in  fee,  and  is  sui  Juris,     It  is  ^orm  in  the 
applicable  equally  where  the  sale  is  by  auction  as  where  it  is  by  *®**' 
private  contract.     As  to  omitting  recitals,  see  ante,  p.  128.     All 
specific  reference  to  a  written  contract  for  sale,  or  to  the  particulars 
and  conditions  on  a  sale  by  auction,  should,  if  possible,  be  avoided : 
see  ante,  p.  148. 

This  form  may  be  used  for  a  conveyance  by  a  married  woman 
who  is  seised  in  her  own  right,  provided  she  was  married,  or  her 
title  accrued  after  the  commencement  of  the  Married  Women's 
Property  Act,  1882  (44  <fe  46  Vict  c.  75). 

(6)  Stamp,  ad  valorem  on  the  amount  of  the  purchase-money.  Stamp. 
As  conveyances  by  way  of  sale  are  generally  liable  only  to  this 
duty,  stamp  duties  will  not  be  referred  to  in  the  notes  to  the 
following  precedents  of  "  Purchase  Deeds,"  unless  such  reference 
should  be  necessary,  owing  to  the  deed  containing  other  matter  in 
addition  to  the  conveyance,  or  for  other  special  reason. 

a  With  respect  to  the  effect  of  the  receipt  in  the  body  of  the  Receipt 
see  anU,  p.  138.  cl*™- 

(d)  This  phr^e  implies  the  statutory  covenants  for  title  on  the  Implied 
part  of  the  person  who  conveys  :  these  covenants  are  contained  in  covenants  for 
sect.  7  (1)  (A)  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  *^^^®- 
and  are  set  out,  ante,  pp.  218,  219.     A  perusal  of  these  cove- 
nants will  show  that  they  are  so  worded  as  to  be  suitable  to  all  the 
varying  states  of  title  under  which  a  vendor  in  fee  may  claim, 
whether  it  be  by  descent,  devise,  or  purchase,  in  the  ordinary  sense. 
If  the  parties  should  wish  not  to  rely  upon  the  statutory  covenants, 
the  express  covenants  must  be  inserted;    but  these  should  be 
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I.  Coayeymiiee 

of  Freeholds 

to  a  Pvr- 

ohasor 

without 

Beoitali. 

Parcels ; 

<cottage 
garden,  Ice., 
And  close  of 
meadow  land. 


habendum. 


[purchaser]  and  his  heirs  All  that  messuage  or  cottage,  with 
the  garden,  orchard,  and  close  or  piece  of  meadow  or  pasture 
land  respectively  adjoining  thereto,  situate  in  the  parish  of 
,  in  the  county  of ,  containing  in  the  whole  by  admea- 
surement   acres, roods,  and perches,  or  there- 
abouts, and  bounded  on  the  north  side  thereof  by  the  high  road 
from  [X.]  to  [y.],  and  on  the  remaining  sides  thereof  by  land 
of  the  said  [vendor]  (or  ob  the  case  may  he)  which  premises 
hereby  conveyed  are  in  the  occupation  of  [tenant]  as  tenant 
from  year  to  year.  To  hold  all  the  premises  unto  and  to  thb 
USE  of  the  said  [purchaser],  his  heirs  and  assigns  (e). 
In  witness,  &c. 


Parcels. 

•General 
'Words. 


Words  of 
limitation. 


framed  so  as  to  suit  the  circimistances  of  the  particular  caae :  see 
next  note. 

The  use  of  the  word  "  grant "  is  not  necessary  to  convey  here- 
ditaments, corporeal  or  incorporeal :  see  ante,  p.  162;  see  also 
Vol.  III.  p.  996,  note  (/),  sab  tit.  Mortgages. 

(e)  For  other  freehold  parcels,  see  the  following  precedents. 

As  to  the  omission  of  general  words  and  estate  clause,  see  anie^ 
pp.  184,  196.  If  it  is  intended  to  secure  to  the  purchaser  the 
grant  of  rights  and  eaBcments,  which  formerly  existed  but  which 
have  been  extinguished  by  unity  of  possession,  the  following  words 
may  be  added  at  the  end  of  the  parcels  (see  ante,  p.  194)  : 

"  Together  with  aU  rights,  easements,  and  appurtenances 
appertaining  to  the  premises,  or  any  part  thereof,  or  reputed 
to  appertain  thereto,  or  now  or  at  any  time  heretofore  de- 
mised, held,  or  enjoyed  with,  or  reputed  or  known  as  part  of, 
or  appurtenant  to  the  premises  or  any  part  thereof." 

In  the  form  of  conveyance  on  sale  given  in  the  Fourth  Schedule 
to  the  Conveyancing  and  Law  of  Property  Act,  1881  (44  ds  45 
Vict.  c.  41),  the  conveyance  is  expressed  to  be  "to  [purchaaer] 
.  ...  To  hold  to  and  to  the  use  of  [purchaser]  in  fee  simple.' 
But  the  use  of  this  phraseology  is  not  obligatory,  and  there  seems 
to  be  little  advantage  in  substituting  it  for  the  words  of  limitation 
hitherto  in  use,  which  latter  are  accordingly  adopted  throu^out 
these  precedents. 

If  the  conveyance  is  to  joint  tenants,  say — 

**  Conveys  unto  the  said  [purchasers],  and  their  heirs,  All 
that  [parcels] ;  To  hold  all  the  premises  Unto  and  to  thk 
USE  of  the  said  [purchasers],  their  heirs  and  assigns. 

1£  the  conveyance  is  to  tenants  in  common,  say — 
**  To   HOLD  all  the  premises  Unto  and  to  the  use  of  the 
said  [purchasers],  and  their  respective  heirs  and  assigns,  as 
tenants  in  common  in  equal  shares,"  or  '*  in  the  shares  fol* 
lowing,  that  is  to  say,"  &c.  (specifying  the  several  shares). 
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n.  CONVEYANCE  of  Fbebholdb  to  a  Pubohasbb  in 
Fee.  Recital  o/'Yemdob's  Seisin,  &c.  Belease 
of  DowBB  by  Wipe  of  Vbndob  (/)•  Acknow- 
LEDasfENT  and  UMDEBTASiNa  08  to  Deeds. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  [or  first]  part,  [  [w?i/e],  Partiea. 

The  practice  has  become  almost  uniyersal  of  omitting  express  Ezpress 
coyenants  for  title  in  reliance  on  the  covenants  implied  by  the  covenants 
statute  where  the  vendor  is  expressed  to  "convey  as  beneficial  "''*^'*** 
owner : ''  see  ante,  p.  2 1 8  e^  seq.    If,  however,  for  any  reason  it  should 
be  desired  to  insert  in  a  conveyance  by  way  of  sale  of  freeholds, 
express  covenants  for  title,  the  words  "as  beneficial  owner"  will  be 
omitted  in  the  operative  part  of  the  deed,  and  the  following  form  may 
be  used,  where  the  vendor  himself  purchased  the  property  conveyed : 

"And  the  said  [vendor]  hereby  covenants  with  the  said  Covenants: 
[purchaser]  that,  notwithstanding  anything  by  him,  the  said  ^^^  "8^*  ^ 
[vendcyrl  done,  omitted,  or  knowingly  suffered,  he,  the  said  "^""^'^ ' 
[vendor],  now  has  power  to  convey  the  premises  hereby  con- 
veyed: And  that  the  same  premises,  and  every  part  thereof,  ^o'^.^l'"®* 
shall  remain  and  be  to  the  use  of  the  said  [purchaser],  his 
heirs  and  assigns,  and  be  quietly  entered  upon  and  held  and 
enjoyed,  and  the  rents  and  profits  thereof  received  accordingly, 
without  any  interruption  or  disturbance  by  him,  the  said 
[vendor],  or  any  person  claiming  through  or  in  trust  for  him ; 
And  that  free  and  discharged  from,  or  otherwise  by  him  the  fre©  from  in- 
said  [vendor],  his  heirs,  executors,  or  administrators,  suffi-  ' 

ciently  indemified  against  all  estates,  incumbrances,  claims, 
and  demands,  created  or  made  by  him,  or  any  person  claim- 
ing through  or  in  trust  for  him :  And  further,  that  he  the  and  for 
said  [vendor],  and  any  person  having  or  claiming  any  estate,  assurance. 
or  right,  or  interest  in  the  premises,  or  any  part  thereof, 
through  or  in  trust  for  him,  will,  at  all  times,  at  the  cost  of 
the  person  or  persons  requiring  the  same,  execute  and  do 
every  such  assurance  and  thing  for  the  further  or  more 
effectually  assuring  the  premises,  or  any  part  thereof,  to  the 
use  of  the  said  [purchaser],  his  heirs  and  assigns,  as  by  him 
or  them  shall  reasonably  be  required." 

Where  the  vendor  acquired  the  property  by  descent  or  devise, 
the  above  form  should  be  modified  accordingly,  and  the  covenants 
extended  to  the  acts  of  his  ancestor  and  testators :  see  post,  p.  381, 
note  if). 

(/)  The  words  in  leaded  brackets  relate  to  the  release  of  the  Belease  of 

^ower.     They  will  be  necessary  only  in  the  rare  cases  where  the  dower  by 

wife. 
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II.  Con-  hig  ^fe,  of  the  second  part],  and  [purchaser],  of,  &c.,  of  tha 

Treehoidt  to  Other  [or  third]  part :  Whereas  the  said  [vendor]  is  seised  of, 

wiS^bl^Sm  ^^  ^iititled  to  the  hereditaments  hereby  conveyed  for  an  estate 

Boloaie  of  in  fee  simple  free  from  incombrances  (g),  and  has  agreed  U> 

Aek^wlodg.  ^^  ^^^  same  unto  the  said  [purchaser]  for  the  snm  of  £ ; 

mont,  fte.,  m  [And  WHEREAS  the  said  [wife]  has  agreed  to  join  in  these 

—  ^^^'  presents,  for  the  purpose  of  releasing  her  dower  in  manner 

Recitals:^  hereinafter  appearing;]  Akd  whereas  the  deeds  and  docn- 

seisiiTand"  ments  specified  in  the  schedule  hereunder  written  relate  not 

•CTeement  for  only  to  the  hereditaments  hereby  conveyed  but  also  to  other 

of  agreement     P^^P^^J  ^^  ^^^  ^^^  [vendor],  and  it  has  been  agreed  that  the 
for  release  of     said  [vendor]  shall  retain  possession  of  such  deeds  and  doca- 
ower ;  ments,  and  that  he  shall  give  the  acknowledgment  and  under* 

as  to  deeds.       taking  hereinafter  contained  respectiyely  in  regard  to  the 
Testatum,        same.    NOW  THIS  INDENTURE  WITNESSETH  that, 
in  pursuance  of  the  said  agreement,  and  in  consideration  of 

the  sum  of  £ now  paid  to  the  said  [vendor]  by  the  said 

[purchaser],  of  which  sum  of  £ the  said  [vendor]  hereby 

Conveyance,  acknowledges  the  receipt,  the  said  yendor  hereby  grants,  and 
as  beneficial  owner  conveys,  [And  the  said  [tri/!s],  for  the  pur- 
pose of  extinguishing  her  dower,  hereby  releases,  and  by  the 
direction  of  the  said  [vendor]  who  directs  as  beneficial 
owner  (h)  hereby  conveys]  unto  the  said  [purchaser]  and  his 
Parcels :  heirs  All  THAT  messuage  or  farmhouse,  with  the  outbuildings 

iaruL  and  garden  thereto  belonging,  and  the  several  closes  or  pieces 

of  land  known  as  the Farm,  situate,  &c.,  containing,  &c., 

and  bounded,  &c.,  [as  in  the  last  Precedent],  and  in  the  occupa- 
SaUndwn  (t).  tion  of  [tenant],  as  yearly  tenant  thereof.  To  hold  all  the  pre- 


vendor  was  married  before  the  Ist  of  January,  1834,  and  where  the 
claim  to  dower  has  not  been  barred  by  the  appropriate  limitations, 
or  by  a  jointure,  or  excluded  by  means  of  the  assignment  of  an  out- 
standing term:  see  ante,  p.  119,  note  (d).  Otherwise  the  dower 
being  within  the  Dower  Act  will  be  excluded  by  the  husband's 
alienation.  The  deed  must  be  acknowledged  by  the  wife,  if  her 
concurrence  is  necessary. 

(^)  As  to  recital  of  vendor's  seisin,  see  Bcilfon  v.  London  SeKocl 
Board,  7  Gh.  D.  766,  and  see  ante,  p.  142. 

(A)  As  to  the  covenants  for  title  implied  by  this  phrase,  see 

miU,  p.  377,  note  (rf). 

Limitation  of        {i)  Where  freeholds  were  limited  to  uses  to  bar  dower  (which  form 

Uiea  to  bar       niay  stiU  be  employed,  if  the  purchaser  has  a  wife  living  to  whom 

dower.  j^^  ^^  married  before  1834),  a  "  dower  trustee  "  was  made  a  party 

to  the  conveyance,  and  the  habendum  was  as  follows : 

**  To  HOLD  all  the  premises  unto  the  said  [trustee]  and  his 
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loises  Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs      ^^^  Ctm^ 
and  assigns  (j) :  And  the  said  [vendor]  hereby  acknowledges  the   Freeboldi  to 

a  PiundimMr 

withXeeiUlf, 

Bflloiiio  of 
lieirSy  to  such  uses  as  the  said  [purchaser]  shall  by  deed       Dower, 

appoint,  and  in  default  of  and  subject  to  such  appointment,  mn^^aMTM 

to  the  use  of  the  said  [purchaser]  during  his  life,  without      to  Deedi. 

impeachment  of  waste,  with  remainder  to  the  use  of  the  said  Acknowledg- 

[trustee]  during  the  life  of  the  said  [purchaser],  and  in  trust  "ndOTSdng 

for  the  said  [purchaser]  and  his  assigns,  with  remainder  to  as  to  deeds. 

the  use  of  the  said  [purchaser],  his  heirs  and  assigns."  Declaration 

Where  a  purchaser  desires  his  wife's  claim  to  dower  to  be 
excluded,  uotwithstanding  that  he  may  die  without  baviug  dis- 
posed of  the  property  in  his  life-time  and  intestate,  the  following 
declaration  may  be  inserted  at  the  end  of  the  conyeyance : 

**  And  the  said  [purchaser]  hereby  declares  that  no  widow  of 

him,  the  said  [purchaser],  shall  be  entitled  to  dower  out  of 

the  premises  hereby  conveyed,  or  any  part  thereof." 

This  declaration  is  not  now  usual,  and  should  not  be  inserted  in 
a  conveyance  without  express  instructions :  see  Sug.  V.  &  P.  458. 

(/)  The  following  are  express  covenants  for  title  by  a  vendor  of  Express 
freeholds,  who  derives  his  title  by  descent  or  devise.     The  words  covenants 
in  leaded  brackets  are  necessary  only  when  the  wife  joins  to  release 
her  dower : 

"  And  the  said  [vendor]  hereby  covenants  with  the  said  [pur-  Covenants : 
chaser]  that,  notwithstanding  anything  by  him  the  said  [vendor],  ^^^  "«^*  ^ 
or  any  of  his  ancestors  or  testators  [or  by  the  said  [wife]  ], 
made,   done,  omitted,   or  knowingly  suffered,   he  the  said 
[vendor]  [and  the  said  [wife],  or  one  of  them],  now  [have  or^ 
has  full  power  to  convey  the  premises  hereby  conveyed  in 
manner  aforesaid:  And  that  the  premises  hereby  conveyed,  for  quiet 
and  every  part  thereof,  shall  remain  and  be  to  the  use  of  the  '^y^y™*"* » 
said  [purchaser],  his  heirs  and  assigns,  and  be  quietly  en- 
tered upon  and  held  and  enjoyed,  and  the  rents  and  profits 
thereof  received  accordingly,  without  any  interruption  or  dis- 
turbance by  him  the  said  [vendor]  [and  the  said  [u;i/«],  or 
either  of  them],  or  any  person  claiming  under  or  in  trust  for 
him  [or  them  or  either  of  them],  or  any  of  the  ancestors  or 
testators  of  the  said  [vendor] :  And  that,  free  and  discharged  free  from  in- 
from  or  otherwise  by  him,  the  said  [vendor],  his  heirs,  execu-  *^'™^'"**^^" » 
tors,  or  administrators,  sufficiently  indemnified  against  all 
estates,  incumbrances,  claims,  and  demands,  created  or  made 
hy  him  the  said  [vendor]  [and  the  said  wife,  or  either  of 
ihem],  or  any  of  the  ancestors  or  testators  of  the  said  [vendor], 


382 


PUBOHASB  DEEDS. 


^^'  *^rf  "8^*  ^'  ^^  ^^^  [purchaser]  to  the  prodaction  of  the  seyenl 

FrMhoUUto  deeds  and  documents  specified  in  the  schednle  hereunder 

iH^lto^telJi  ^*^^  *"^^  ^  delivery  of  copies  thereof,  and  hereby  under- 

Seieata  of  takes  for  the  safe  custody  thereof  (k), 

AeknowlAdg.  ^  WITNESS,  &c. 
ment,  fte.,  at 
toDeedi. 


The  Schedule  above  befebbbd  to. 


Pnrties. 


in.  CONVEYANCE  by  Hbib-at-Law  of  an  Imtes- 

TATE  to  a  PUBCHASEB  ifl  FeE.    ReLEASE  of  DOWBB 

by  Widow  q/*  Intestate  (Q. 


THIS  INDENTURE,  made  the 


day  of 


Between  [vendor],  of,  &c.,  of  the  first  part ;  [doiDre$»],  of, 
&c.,  of  the  second  part ;  and  [purchaser],  of,  &c.,  of  the  third 
part :  Whereas  [ancestor],  late  of,  &c.,  deceased,  being  at 


and  for 
further 
assurance. 


or  any  person  lawfully  or  equitably  claiming  under  or  in  trust 
for  him  [or  them  or  either  of  them] :  And  further,  that  he  the 
said  [vendor],  and  every  person  having  or  claiming  any  estate, 
right,  or  interest  in  the  premises  hereby  conveyed,  or  any 
part  thereof,  through  or  in  trust  for  him  the  said  [vendor] 
[and  the  said  [wife],  or  either  of  them],  or  any  of  the  ances- 
tors or  testators  of  the  said  [vendor],  will  at  all  times  here- 
after,'' &c.  [Continue  covenant  for  further  assurance  ut  ante, 
p.  879.] 

(k)  As  to  retainer  of  documents  of  title,  see  the  Vendor  and 
Purchaser  Act,  1874  (37  &  38  Vict.  c.  78),  sect  2.  It  is  suggested 
that  for  the  protection  of  the  purchaser,  a  memorandum  of  this 
acknowledgment,  &c.,  should  be,  if  possible,  endorsed  on  the  last 
deed  by  which  the  whole  property  was  conveyed  to  the  vendor,  or 
his  ancestor  or  testator. 

(I)  The  above  precedent  is  applicable  to  a  case  where  the  whole 
of  the  intestate's  lands  are  sold,  as  is  usually  the  case,  intestacies 
being  more  frequent  among  the  holders  of  small  freehold  pro- 
perties than  among  large  landowners. 

Where  the  sale  is  only  of  part  of  the  intestate's  lands,  the  release 
of  dower  may,  it  would  seem,  be  most  conveniently  effected  by  a 
separate  deed,  dated  the  day  before  the  conveyance  to  the  pur- 
chaser, whereby  the  dowress  will  release  the  lands  contracted  to 
be  sold  from  her  dower  in  consideration  of  (sav)  a  life  annuity  of 
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the  time  of  his  death  seised  of  or  entitled  to  the  heredita-    m-  Conj«y- 

ftseo  in  76^ 
ments  hereby  conveyed  for  an  estate  in  fee  simple,  died  on    by  Heir-at- 

the day  of intestate,  leaving  the  said  [vendor],  his  j^Jg^^L^ 

eldest  son,  and  the  said  [daurress],  his  widow,  him  sornving ;  Seleaae  of 

And  whebbas  the  said  [vendor],  has  agreed  to  sell  to  the  said  -     ^^'^^' 

[purchaeery  the  said  hereditaments  in  fee  simple  free  from  Kecitals : 

incnmbrances  for  the  snm  of  £ :  And  whereas  the  said  ®^**®S!I*^  H 

'    ^  ^  ancestor  intes* 

[dowress]  being  satisfied  with  the  provision  made  for  her  by  tate,  leaving 
the  said  [vendor]  in  lieu  and  satisfEustion  of  her  dower  (as  she  ^dow 
hereby  acknowledges),  has  agreed  to  join  in  these  presents  for  snrviying ; 
the  pnrpose  and  in  manner  hereinafter  appearing:  NOW  of^gwment 
THIS  INDENTURE  WITIJIESSETH  that,  in  pursuance  of  o7agreeLent 
the  said  agreements,  and  in  consideration  of  the  premises,  for  release  of 

and  also  in  consideration  of  the  sum  of  £ now  paid  to  «f--^ 

the  said  [vendor]  by  the  said  [purchaser],  of  which  sum  of 

£ the  said  [vendor]  hereby  acknowledges  the  receipt,  the 

said  [vendor]  hereby  grants,  and  as  beneficial  owner  conveys, 
and  the  said  [dowress]  hereby  releases,  and  as  beneficial  owner  (m) 
conveys,  unto  the  said  [purchaser]  and  his  heirs.  All  that  close  Paroela : 
or  parcel  of  land  situate  in  the  parish  of ,  in  the  county  of  Close  of  land 

,..•11  i.  1      l>y  reference 

,  contammg  by  admeasurement acres,  roods,  to  plan. 

and perches,  or  thereabouts,  and  delineated  with  the  abut- 
tals thereof  in  the  plan  drawn  in  the  margin  hereof  (n),  which 
premises  were  lately  in  the  occupation  of  [A.  B.],  and  are  now 
in  the  occupation  of  [C.  D.] :  To  hold  all  the  premises  unto  habendum, 
and  to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns. 
Freed  and  discharged  from  all  dower  of  the  said  [dotvress],  and  free  from 
all  rights,  claims,  and  demands  in  respect  thereof.  ^^^^' 

In  witness,  &c. 


an  amount  equal  to  one-third  of  the  nett  rents  and  profits  of  the 
lands  sold,  charged  on  the  remainder  of  the  estate,  or  otherwise 
sufficiently  secured.  The  conveyance  to  the  purchaser  will  then 
be  in  the  ordinary  form,  as  in  Precedents  I.  or  II.,  omitting  from 
the  latter  the  parts  within  leaded  brackets  relating  to  dower.  See 
also  ante,  pp.  377,  379. 

(m)  It  must  be  borne  in  mind  that  dower  is  of  the  nature  not 
of  a  chaige  upon,  but  of  a  possessory  interest  in  land :  see  afUe, 
Vol.  II.  p.  694,  sub  tit.  Conditions  op  Sale. 

(n)  If  it  is  desired  to  dispense  with  a  plan,  the  boundaries  may 
be  specified  as  in  Precedent  L,  ante,  p.  378. 
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Parties. 

Beeitals: 
<of  power ; 


of  agreement 
for  sale. 

Testatum. 


Appoint- 
ment. 


Parcel* : 

hoasein 
London. 


IV.  CONVEYANCE  of  Fbkbholds  in  Feb  Simple 
by  Appointment  under  an  Express  Power  (o). 


THIS  INDENTURE,  made  the 


day  of 


-,  18— » 


Between  [vendor]^  of,  &c.,  of  the  one  part,  and  [purchaser], 
of,  &c.,  of  the  other  part :  Whereas  (p)  by  an  indenture  dated 

the day  of ,  18 — ,  and  made  between  [parties],  the 

hereditaments  hereby  appointed  now  stand  limited  to  snch 
uses  as  the  said  [vendor]  shall  by  any  deed  or  deeds  appoint, 
and  in  default  of  such  appointment  to  the  uses  therein  men- 
tioned :  And  whereas  the  said  [vendor]  has  agreed  to  sell  to 
the  said  [purchaser]  the  said  hereditaments  in  fee  simple  free 
from  incumbrances  for  the  sum  of  £ :  NOW  THIS  IN- 
DENTURE WITNESSETH  that,  in  pursuance  of  the  said 

agreement,  and  in  consideration  of  the  sum  of  £ now  paid 

by  the  said  [purchaser]  to  the  said  [vendor]  (of  which  sum  of 

£ the  said  [vendor]  hereby  acknowledges  the  receipt),  he 

the  said  [vendor],  in  execution  of  the  power  reserved  to  him 
by  the  hereinbefore  recited  indenture  (g),  and  of  all  other 
powers  (if  any)  enabling  him  in  this  behalf,  hereby  appoints 
that  All  that  messuage  or  dwelling-house  situate  on  the 

west  side  of Street  in  the  parish  of in  the  County 

of  Middlesex,  and  known  as  No.  —  in  the  said  Street,  and 

being  the  fifth  house  in  the  sanie  street  northward  of 

Square,  with  the  yard,  offices,  stable,  coach-house,  and  out- 
buildings in  rear  of  and  belonging  to  the  same  messuage, 


(p)  This  form  is  adapted  to  the  case  of  a  vendor  who  has  merely 
a  power  of  appointment,  and  takes  no  estate  in  default  of  appoint- 
ment. If  the  vendor  does  take  any  such  estate  the  conveyance 
should  be  by  both  appointment  and  grant :  see  next  Precedent. 
It  is  very  usual  to  frame  conveyances  in  the  latter  form,  even 
where  the  vendor  appears  on  the  abstract  of  title  to  have  merely  a 
bare  power,  lest  it  should  turn  out  that  he  had  somehow  acquired 
an  estate  in  default  of  appointment. 

(p)  If  the  power  is  of  a  special  and  unusual  character,  it  should 
be  recited  verbatim,  so  far  as  necessary  to  show  that  the  formalities 
required  are  satisfied  by  the  conveyance. 

(q)  If  it  be  so  desired,  for  the  sake  of  brevity,  the  recitals  may 
be  omitted,  and  the  following  words  substituted  in  the  operative 
part  for  those  in  the  text : 

"  in  execution  of  a  power  in  this  behalf  reserved  to  him  by 

an  indenture,  dated,  &c.,  and  made  between  [parties],  and  of 

all  other  powers,  &c.' 
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shall  henceforth  be  and  remain,  and  he  hereby  as  beneficial     i^.^^ 

/  \  f¥i  ^    -         ▼8yaao6  w 

owner  conreys  all  the  same  premises  (r)  To  thb  usb  of  the   FneluildB  hf 

[purchaser],  his  heirs  and  assigns.  Appototrntnt 

In  wmcBSSy  &c. 


V.  CONVEYANCE  o/Frbeholds  6y  AppmntmetU  and 
Orint  to  Uses — ^Vabiations  where  the  Convey- 
ance is  by  Appointment  and  Grant  to  a  PuB« 
OHASEB  in  Fee  Simple  («). 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser],  Parties. 
of,  &c.,  of  the  other  part :  Whereas  [testator],  late  of,  &c.,  Becitak : 
deceased,  duly  made  and  execated  his  will  dated,  &c.,  and  of  will; 
thereby   devised    the    hereditaments    hereinafter    described 
and  hereby  conveyed  to  such  uses  as  the   said  [vendor] 
should    by    any   deed    or    deeds    appoint,    and  in    de£axdt 
of  such  appointment  to    the  uses   therein  mentioned,   for 
the  benefit  of  the  said  [vendor]:   And  whereas  the   said  of  death  of 

[testator]  died  on  the  day  of  ,   18—,  without  p^uto  "* 

having  revoked  or  altered  his  said  will,  which  was  on  the  wiU; 

day  of ,  18 — ,  duly  proved  in  the  District  Registry 

at  of  Her  Majesty's  High  Court  of  Justice,  Probate 

Division:  And  whereas  the  said  [vendor]  has  agreed  with  of  agreement 
the  said  [purchaser]  for  the  sale  to  him  of  the  said  heredita-  ^^'  ^^' 
ments  hereby  conveyed  in  fee  simple  free  from  incumbrances 


(r)  The  term  "  convey  "  includes  "  appoint "  for  the  purposes  of 
the  Conveyancing  and  Law  of  Property  Act,  1881  (44  &  45  Yiot. 
c.  41) :  see  sect.  2  of  that  Act.  It  has  been  very  generally  as- 
sumed that,  conversely,  the  term  ''  appoint "  will  be  sufElcient  to 
import  the  statutory  covenants  for  title  implied  by  sect  7  of  the 
Act,  and  accordingly  it  is  a  usual  practice  in  a  conveyance  by 
appointment  merely  to  say  <' as  beneficial  owner  appoints,"  omit- 
ting the  conveying  clause  given  in  the  text ;  and  it  would  seem 
that  this  mode  of  expression,  though  perhaps  not  strictly  accurate, 
may,  if  desired,  be  followed  with  safetj :  but  see  ante,  p.  222.  The 
statutory  covenant  will,  in  the  case  of  au  appointment,  necessarily 
include  a  covenant  that  the  power  is  valid  and  subsisting :  see 
Kin^  V.  Jones,  5  Taunt.  4 ;  see  also  ante,  p.  237. 

(<)  See  note  (o)  to  preceding  Precedent,  ante,  p.  384. 

B. — VOL.    V.  CO 
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V.  Convay- 
anoe  of  Free- 

holdi  by 

Appointment, 

and  Grant  to 

Vsei. 

TedcUum. 
Appointment. 


T'urther 
testatum. 

Grant  (x). 


Parcels. 


for  the  sum  of  £ ,  and  it  has  also  been  agreed  that  the 

game  shall  be  conyeyed  in  manner  hereinafter  appearing  (t) : 
NOW  THIS  INDENTURE  WITNESSETH,  that  in  con- 
sideration of  the  sum  of  £ now  paid  to  the  said  [vendor] 

by  the  said  [purchaser],  of  which  sum  of  £ the  said 

[vendor]  acknowledges  the  receipt,  the  said  [vendor],  in  exer- 
cise of  the  said  power  of  appointment  vested  in  him  by  the 
said  will,  and  of  every  or  any  other  power  in  anywise  enabling 
him  in  this  behalf,  hereby  appoints  that  all  and  singular  the 
messuage,  land,  and  hereditaments  hereinafter  described  and 
hereby  granted,  shall  remain  and  be,  and  he  hereby  as  beneficial 
owner  conveys  (u)  the  same  premises  to  the  uses,  upon  the 
trusts,  and  under  and  subject  to  the  powers  and  provisions 
hereinafter  declared  and  contained  of  and  concerning  the  same. 
AND  THIS  INDENTUBE  ALSO  WITNESSETH,  that 
in  further  pursuance  of  the  said  agreement,  and  for  the  con- 
sideration aforesaid,  the  said  [vendor]  hereby  grants  and  con- 
firms, and  as  beneficial  owner  conveys  (u)  unto  the  said 
[purchaser]  all  and  singular  the  messuage  or  dwelling-house 


Variation. 


Yariation. 


Testatum. 

Appointment 
andffnuit. 


(t)  If  the  conveyance  is  to  a  purchaser  in  fee  simple,  the  last 
clause  of  this  recitsd  will  be  omitted. 

(u)  See  ante,  p.  385,  note  (r),  the  question  as  to  who  are  the 
persons  with  whom  the  implied  statutory  covenants  are  made  in  the 
case  of  a  ''  conveyance  "  by  way  of  appointment  to  uses,  is  not  ex- 
pressly provided  for  in  sect.  7  of  the  Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41)  :  see  ante,  pp.  218,  229, 
It,  however,  seems  that  (inasmuch  as  by  sect  64  words  in  the 
singular  are  to  be  read  as  importing  the  plural  number),  the 
covenant  must  be  deemed  to  be  made  directly  with  the  several 
cestuU  que  use.  The  implied  covenant  in  the  second  tesiatym  will 
be  with  the  grantee  to  uses  (as  is  generally  the  case  in  express 
covenants  for  title),  through  whom  the  benefit  of  the  covenants 
will  pass  to  the  cestuts  que  use :  see  ante,  p.  281. 

(x)  Where  the  conveyance  is  simply  to  a  purchaser  in  fee,  it  is 
usual  to  combine  the  appointment  and  grant  in  one  testatum,  as 
follows : — 

"NOW  THIS  INDENTURE  WITNESSETH  that,  in 

consideration,  &c.,  the  receipt,  &c.,  he  the  said  [vendor],  in 

exercise,  &c.,  hereby  appoints,  and  by  virtue  of  his  estate  and 

interest  and  by  way  of  further  assurance,  hereby  grants  and 

confirms,  and  he  also  hereby,  as  beneficial  owner,   conveys 

unto  the  said  [purchaser]  and  his  heirs.  All,  &c.  [parcels] ; 

To  HOLD  all  the  premises  unto  and  to  the  use  of  the  'said 

[purchaser],  his  heirs  and  assigns.     In  witness,  &c." 


PRKCEDKNTS.  387 

•standing  and  situate  in Street,  in  the  parish  of ,  in    V-  ^?^^ 

the  county  of ,  and  nnmbered in  the  said  Street,  and      holdi  by 

the  garden  and  courtyard  in  the  rear  thereof  thereto  belonging,  ^J^oJjit^' 

All  which  premises  comprise  in  the  whole  by  admeasurement        Utet.  

square  yards,  and  are  more  particularly  delineated  in  the  Hoase  and 

map  or  plan  thereof  drawn  upon  the  margin  of  these  presents,  p«d^  *«•» 
•and  are  therein  coloured  red:  To  hold  all  the  premises  ^a(0,K2i«m. 
unto  the  said  [purchaser],  his  heirs  and  assigns,  to  the  uses, 
upon  the  trusts,  and  under  and  subject  to  the  powers  and 
proyisions  hereinafter  contained,  that  is  to  say,  &c.  [set  out 
uses,  trusts,  powers,  and  provisions,  cbccording  to  the  intention.^ 
In  witmbss,  &c. 


VI.    COVENANT   to    Subrbndbb    Copyholds    by 
way  of  Salb. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Betwben  [vendor],  of,  &o.,  of  the  one  part,  and  [ptirchaser],  Parties, 
of,  &c.,  of  the  other  part :  Whereas  the  [vendor]  is  seised  of.  Recitals : 
or  entitled  to,  the  fee  simple  in  possession  according  to  the  of  vendor's 

oustom  of  the  manor  of ,  in  the  county  of ,  of  and         ' 

in  the  lands   and  hereditaments  hereinafter  described  and 
oovenanted  to  be  surrendered  free  from  incumbrances  :  Am)  of  agreement 
whereas  the  said  [vendor]  has  agreed  to  sell  to  the  said  [pur-  ^^^  ^^* 
chaser]  the  said  hereditaments  and  premises  for  the  sum  of 

£ :  NOW  THIS  INDENTURE  WITNESSETH  that,  Te^um. 

in  consideration  of  the  sum  of  £ now  paid  to  the  said  Covenant  to 

[vendor]  by  the  said  [purchaser]  (of  which  sum  of  £ copyholds. 

the  said  [vendor]  hereby  acknowledges  the  receipt),  the  said 
[vendor]  covenants  with  the  said  [purchaser]  that  he  the 
said  [vendor],  or  his  heirs  or  assigns,  and  all  other  neces- 
sary parties  (if  any),  will  forthwith,  at  the  cost  of  the 
said  [purchaser]  his  heirs  or  assigns,  surrender  into  the 
hands  of  the  lord  [or  lady]  of  the  said  manor,  accord- 
ing to  the  custom  of  the  manor,  and  he  the  said  [vendor] 
also  hereby  as    beneficial  owner    conveys  (y)    All    those  Parcels. 

(y)  The  term  "  convey "  includes  covenant  to  surrender  copy- 
holds, for  the  purposes  of  the  Conveyabcing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict  c.  41),  see  sect  2  (v)  of  that  Act. 

0  0  2 
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YI.  CoTeiuuit 

toSumnder 

Gopyboldi. 


Parcels. 


To  use  of 
purchaser. 


Declaration  of 
trust  till 
surrender. 


seyeral  pieces  or  parcels  of  land  contaming  in  the  whole 

by    admeasurement    acres,    roods,    and    

perches  or  thereabouts,  and  situate  in  the  parish  of ,  in 

the  county  of  ,  and  hereinafter  particularly  described, 

with  their  respective  dimensions  and  chattels,  that  is  to  say : 
First,  that  piece  of  land  known  as  the Close,  contain- 
ing, &c.,  and  bounded  on  or  towards  the  north  by  land  of 
[A.  B.],  and  on  or  towards  the  south,  &c. ;  And,  Secondly, 
that  other  piece  of  land  with  the  messuage  or  cottage  and 
outbuildings  erected  and  being  thereon  known  as ,  con- 
taining, &c.,  and  bounded,  &c.,  which  last  mentioned 
premises  were  formerly  in  the  occupation  of  [C.  D.],  but  are 
now  in  the  occupation  of  [E.  F.],  be  the  said  respective 
dimensions  somewhat  more  or  less,  or  howsoever  the  said 
respective  premises  may  be  called,  known,  or  bounded,  and  to 
all  of  which  premises  the  said  [vendor]  was  admitted  out  of 

Court  [or  at  a  Court  held  for  the  said  manor,  on  the 

day  of ,  18 — ],  on  the  surrender  of  [surrenderor]  {z) :  To 

THE  USE  of  the  said  [purchaser],  his  heirs  and  assigns, 
according  to  the  custom  of  the  said  manor,  at  by  and  under 
the  accustomed  rents,  fines,  suits,  and  services :  And  (a)  the 
said  [vendor]  hereby  declares  that  until  the  hereditaments  and 
premises  hereby  covenanted  to  be  surrendered  and  conveyed 
shall  be  surrendered  pursuant  to  the  covenant  in  that  behalf 
hereinbefore  contained,  he  the  said  [vendor],  and  his  heirs 
will  stand  possessed  thereof  in  trust  for  the  said  [purchaser]^ 
his  heirs  and  assigns  (b). 
In  witness,  &c. 


Memoran- 
dom. 


Vn.  SURRENDER  on  Sale  of  Copyholds. 


Manor  of  - 

in  the 

County  of - 


BE  IT  REMEMBERED  that,  on  the 


day  of,   &c.,   [vendor],   of,   &c.,   one  of 
the  copyhold  tenants  of  the  said  manor. 


(z)  With  respect  to  the  descriptions  of  copyholds  in  deeds 
dealing  therewith,  see  ante,  pp.  1 73  and  320. 

(a)  For  a  discussion  as  to  this  declaration,  see  ante,  p.  331. 

(b)  For  express  covenants  for  title  to  copyholds,  see  Precedent 
yUL,  post,  p.  390. 
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csme  before  [steward],  gentleman,  steward  of  the  said  manor,     VIL  Bins 

_   ,  ^  ZCSiAMT  OX 

snd  m  consideration  of  the  sum  of  £ to  the  said  [vendor]     copyholds. 

then  paid  by  [purchaser],  of,  &c.,  did  out  of  Court  surrender  surrender, 
into  the  hands  of  the  lord  of  the  said  manor  by  the  hands 
and  acceptance  of  the  said  stewaid  by  the  rod,  according  to 
the  custom  of  the  said  manor,  All  that  [describe  the  lands 
/rom  the  copy  of  Court  RoU],  with  the  appurtenances,  To  the  To  hbo  of 
USE  of  the  said  [purchcuer],  his  heirs  and  assigns,  for  ever,  P'*"^'*"®^ 
To  HOLD  by  copy  of  Court  Roll,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  said  manor,  and  at  by  and 
under  the  rents  and  services    therefor  due  and  of   right 
Accustomed  (c). 


Vill.  DEED  of  Covenants  for  Title  to  accompany 
Surrender  on  sale  of  Copyholds  (d). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchcuer],  Parties, 

-of,  &c.,  of  the  other  part :  Whebeas  the  said  [vendor]  lately  RedtalB : 

agreed  to  sell  to  the  said  [purchaser]  the  hereditaments  here-  of  agreement 
inafter  recited  to  have  been  surrendered  for  the  sum  of  ' 

£ ;  And  whekeas  for  effectuating  the  said  sale  in  con-  of  surrender 

sideratioH  of  the  sum  of  £ this  day  paid  to  the  said  Jj^^cT^'*" 

{vendor]  by  the  said  [purchaser],  the  said  [vendor]  has  this  purchaser. 


(c)  The  above  precedent  is  here   inserted,   both   for  purposes  Surrenders, 
of  reference,  and  also  in  case  a  purchaser's  solicitor  should  be  ^^  ^^^ 
•called  upon  to  prepare  such  an  instrumcDt.    This  is,  however,  very  P^P*"*^ 
seldom  the  case,  as  surrenders  are  generally  prepared  by  the 
stewards  of  the  manors,  and  a  custom  that  a  steward  shall  prepare 
all  surrenders  and  charge  a  reasonable  fee  therefor,  is  good  :  B.  v. 
Bigge,  2  B.  <fe  Al.  550 ;  B.  v.  Bishopstoke,  8  Dow.  P.  C.  608,  and 
ojiUe,  p.  341.     These  instruments  follow  the  form  prescribed  by  the 
usage  of  the  particular  manor,  and  accordingly  vary  somewhat  in 
phraseology. 

(rf)  The  statutory  covenants  for  title  are  implied  only  where  Covenants 
property  is  conveyed  by  deed.     Unless,  therefore,  the  surrender  is  ^®'  ^v^?^ 
preceded  by  a  deed  of  covenant  to  surrender,  in  which  these  ^^^ 
•covenants  can  be  incorporated  by  implication  (see  Precedent  YI., 
-ante,  p.  387),  there  should  be  a  deed  to  accompany  the  surrender, 
containing  express  covenants  for  title  :  see  ante,  p.  328. 

This  deed  will  require  a  stamp  of  10«.  Stamp. 
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yill.  Deed    day  surrendered  out  of  Court  into  the  hands  of  the  lord  of  the 

for  Title  to    manor  of in  the  county  of ,  by  the  acceptance  oi 

Copyholdi.  [steward],  of,  &c.,  the  steward  of  the  said  manor,  according^ 
to  the  custom  thereof,  All  that  [describe  parcels  from  the 
Court  Rolls],  To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns  for  ever;  And  thereupon  the  said  [purchaser]  has- 
been  admitted  tenant  of  the  same  premises  to  hold  the  same 
unto  the  said  [purchaser],  his  heirs  and  assigns,  according  to 
the  custom  of  the  said  manor,  at  and  under  the  rents  fines- 
suits  and  services  therefor  due  and  of  right  accustomed : 
Testatum,  NOW  THIS  INDENTURE  WITNESSETH  that,  in  con- 
sideration of  the  said  sum  of  £ so  paid  to  the  said  [vendor  J 

by  the  said  [purchaser]  as  aforesaid,  of  which  sum  the  said 
Covenants  for  [vendor]  hereby  acknowledges  the  receipt,  he  the  said  [vendor^ 
hereby  covenants  with  the  said  [purchaser]  that  notwithstand- 
ing anything  heretofore  done,  omitted,  or  knowingly  sufiered  by 
him  the  said  [vendor]  [or  any  of  his  ancestors  or  testators], 
he  the  said  [vendor]  has  good  right  and  power  to  surrender 
all  and  singular  the  premises  so  surrendered  as  aforesaid  in 
manner  hereinbefore  recited :  And  that  [Covenants  for  quiet 
enjoyment,  free  from  incumbrances,  and  for  further  assurance, 
ut  ante,  p.  879,  note  {e),  or  p.  881,  note  {k),  substituting  the 
word  "surrendered"/^  "conveyed"  tiiroughoui]. 
In  witness,  &c. 


IX.  ASSIGNMENT  of  Leasehold  House,  tkc,  to  a 

PUBOHASEB. 


Parties. 

Becitals : 
of  lease. 

Parcels  (e) : 

hoose  with 
stables, 
gardenSi  &c. 


THIS  INDENTURE,  made  the 


day  of 


18-, 


Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser]^ 
of,  &c.,  of  the  other  part :  Whereas  by  an  indenture  of  lease 

dated  the day  of ,  18 — ,  and  made  between  [parties], 

AiiL  THAT  messuage  or  dwelling-house,  with  the  coach-house, 
stables,   offices,  out-buildings,   yard,  and  garden  thereunto 

belonging,  situate  and  being  No. in Street,  and  on 

the  east  side  thereof,  in  the  parish  of in  the  county  or 


(e)  As  to  description  of  parcels  in  an  assignment  of  leaseholdfl,- 
see  ante,  pp.  129  and  345. 
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,  and  containing  by  admeasurement  the  dimensions  fol-    ^^  ^J^f"* 

lowing,  that  is  to  say,  in  width  on  the  west  side  thereof,    LeMelioldi. 

fronting  on Street  aforesaid, feet,  and  in  rear  thereof 

feet,  and  in  depth  on  the  north  side  thereof feet, 

and  on  the  south  side  thereof feet,  with  the  appurtenances, 

were  demised  unto  the  said  [lessee],  his  executors,  adminis- 
trators, and  assigns,  for  the  term  of years,  at  the  yearly 

rent  of ,  and  subject  to  the  covenants  on  the  lessee's  part 

and  conditions  therein  contained  (/) :  And  whebeas  under  or  of  meane 
by  virtue  of  certain  mesne  assignments  and  acts  in  the  law,  ^^'^"**^    ' 
and  ultimately  by  an  indenture  of  assignment  dated,  &c.,  and 
made  between  [parties],  the  premises  comprised  in  the  here- 
inbefore recited  indenture  of  lease  have  become,  and  are  now 
vested  in,  the  said  [vendor]  for  the  xmexpired  residue  of  the 
said  term :  And  whereas  the  said  [vendor]  has  agreed  to  sell  of  agreement 
to  the  said  [purchaser]  the  said  premises  for  the  sum  of  ^°'^®- 

je {g).    NOW  THIS  INDENTURE   WITNESSETH  Teitatum. 

that,  in  pursuance  of  the  said  agreement,  and  in  consideration  AssignmeDt  of 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by 

the   said  [purchaser],   whereof   the    said    [vendor]    hereby 
acknowledges  the  receipt  (h),  the  said  [vendor]  hereby  as 
beneficial  owner  conveys  unto  the  said  [purchaser].  All  and  Parcels, 
singular  the  premises  comprised  in  or  expressed  to  be  de- 
mised by  the  said  hereinbefore  recited  indenture  of  lease.  To  BdbendmK 

(/)  If  the  lessor's  consent  is  required,  it  may  be  given  by  making 
him  a  party  to  the  assignment  (as  in  the  next  precedent),  or  it 
may  be  given  by  a  separate  instrument,  which  is  the  more  usual 
practice :  see  ante,  Vol.  III.,  p.  628,  sub  tit.  Licenses.  The 
clause  in  the  lease  requiring  the  lessor's  consent  to  assignment 
should  be  recited  as  follows  : — 

''And  in  the  indenture  now  in  recital  was  contained  a  cove- 
nant against  assignment  of  the  premises  therein  comprised, 
or  any  part  thereof,  without  the  licence  in  writing  of  the  said 
[lessor],  his  executors,  administrators,  or  assigns." 

(^)  If  the  licence  to  assign  is  given  by  a  separate  instrument, 
recite  here : 

"And  whebeas  the  said  [lessor]  has  given  his  licence  in 
writing  to  the  assignment  hereby  intended  to  be  made  by  an 
instrument,  dated,  &c." 

(h)  If  there  is  no  money  payment  for  the  assignment,  say — 
'*  in  consideration  of  the  covenants  by  the  said  [purchaser] 
hereinafter  contained/' 
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IX.  Afiign- 

ment  of 
LMMeholda. 

Sabject  to 
payment  of 
rent  and  per- 
formance of 
covenants,  &c. 

Covenant  by 
pnrcbaser  to 
pay  rent  and 
perfonn 
leasee's  cove- 
nants, &a, 
in  lease  {%). 


HOLD  all  the  premises  unto  the  said  [purchaser],  his  exe- 
cutors, administrators,  and  assigns,  henceforth  for  all  the 

residue  now  unexpired  of  the  said  term  of years,  Subject 

neyertheless  to  the  payment  of  the  rent  reserved  hy  and  the 
performance  and  observance  of  the  covenants  on  the  lessee's 
part,  and  conditions  contained  in  the  hereinbefore  recited  inden- 
ture of  lease  :  And  the  said  [purchaserly  for  himself  and  his 
assigns  (j),  hereby  covenants  with  the  said  [vendor]  that  he, 
the  said  [purchaser],  his  executors,  administrators,  or  assigns, 
will  from  time  to  time  pay  the  rent  reserved  by  and  perform 
and  observe  the  covenants  on  the  lessee's  part  and  conditions 
contained  in  the  hereinbefore  recited  indenture  of  lease,  and 
will  at  all  times  hereafter  keep  indemnified  the  said  [lessor], 
his  heirs,  executors,  administrators,  and  assigns,  from  all 
actions,  proceedings,  costs,  damages,  expenses,  claims,  and 
demands  for  or  in  respect  of  non-payment  of  the  said  rent,  or 
breach,  non-performance,  or  non-observance  of  the  said  cove- 
nants and  conditions  or  any  of  them. 
In  witness,  &c. 


Parties. 


Becitals. 


X.  ASSIGNMENT  of  Leaseholds,  by  Deed  en- 
dorsed on  the  Lease,  where  the  Lessob  concubs 
to  give  consent  to  the  Assignment — ^Variations  in 
Notes  where  the  Assignment  is  by  Deed  Annexed 
or  Supplemental  to  the  Lease. 


THIS  INDENTURE,  made  the 


day  of 


18-, 


Between  the  within-named  [vendor],  of  the  first  part;  the 
within-named  [lessor],  of  the  second  part ;  and  [purchaser], 
of,  &c.,  of  the  third  part  (A;) :  [Whebeas  the  said  [vendor]  has 


YariationB. 


(i)  As  to  the  liability  of  an  assignee  of  a  lease  to  indemnify  the 
original  lessee  against  breaches  of  covenants  in  the  lease  irres- 
pective of  express  covenant  with  the  lessee,  see  Mottle  v.  Garrett, 
L.  R.  7  Ex.  101,  and  see  ante,  p.  350. 

As  one  of  the  lessee's  covenants  is  for  payment  of  rent,  specific 
mention  of  rent  may,  if  desired,  be  omitted  from  this  covenant 

(j)  These  words  are  introduced  that  the  covenant  may  run  with 
the  land. 

(k)  Sometimes,  instead  of  indorsing  the  assignment  of  the  leaae, 
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agreed  to  sell  to  the  said  [purchaser]  the  premises  comprised    ^  Airign- 

in  the  within-written  indenture  for  the  sum  of  £ :  And     leaMholda 

WHEBEAS  the  laid  [lessor]  has  consented  to  join  in  these    ^^St^Ao*' 

presents  for  the  purpose  and  in  manner  hereinafter  appearing :  

NOW  THIS  INDENTURE]  WITNESSETH,  that  [in  pur-  Testatum. 
suance  of  the  said  agreements,  and]  in  consideration,  &c.,  of 
which,  &c.,  the  said  [vendor],  with  the  licence  and  consent  Afisigmnent. 
of  the  said  [lessor]  hereby  testified,  hereby  assigns,  and  as 
beneficial  owner  conveys  unto  the  said  [purchaser],  All  and 
singular  the  premises  comprised  in,  or  expressed  to  be  de- 
mised by  the  within-written  indenture  of  lease,  with  the 
appurtenances.  To  hold  all  the  premises  unto  the  said  [pur-  Eabendwn, 
<iha>ser]y  his  executors,  administrators,  and  assigns  for  all  the 

residue  now  unexpired  of  the  within  mentioned  term  of 

years  [subject  to  rents  and  covenants^  dec, — Covenant  by  pur- 
chaser to  pay  rent  and  perform  covenants,  dec,  as  in  last 
Precedent,  mutatis  mutandis]:  [Provided  always,  that  the  Proviao 
licence  hereinbefore  contained  shall  not  be  deemed  to  extend  x^q^^  ^ 
to  or  authorise  any  future  assignment,  or  any  underletting  of 
the  premises  without  the  licence  in  writing  of  the  said  [lessor], 
his  executors,  administrators,  or  assigns.] 
In  witness,  &c. 


it  is  found  more  convenient  to  engross  it  on  separate  parchment, 
and  to  treat  it  as  an  annex  or  as  supplemental  to  the  lease,  as  to 
which  see  sect,  53  of  the  Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.  c.  41),  and  see  anU,  Vol.  I.,  p.  778,  note  (cQ. 

K  the  assignment  is  to  be  annexed,  the  parties  will  be  referred 
to  as  "  the  above-named  [twicfor],"  &c. 

If  the  assignment  is  to  be  supplemental,  the  parties  will  be 
described  as  in  an  ordinary  deed. 

In  either  case  it  will  be  proper  to  add,  after  the  names  of  the 
parties  to  the  assignment,  the  following  words,  as  the  case  may 
be : — 
"  And  to  be  read  as  an  annex  to  [or,  And  supplemental  to], 

an  indenture  of  lease  (hereinafter  referred  to  as  the  principal 

indenture),  dated,  &c." 

Or,  if  the  deed  is  intended  to  be  actually  annexed  to  the  lease,  the 
reference  thereto  may  be  to  "  the  above-written  indenture." 

The  proviso  in  brackets  at  the  end  of  this  Precedent  may  be 
omitted  if  desired,  as  the  license  will,  without  it,  *^  extend  only 
to  the  permission  actually  given  "  :  see  stat.  22  ds  23  Vict.  o.  35, 
sect  1 ;  and  see  ante,  Vol.  III.,  p.  210. 
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Parties. 
Testatum, 

Avigimieiit. 


Mabendum 
as  to  mes- 
Buage. 


XI  ASSIGNMENT  of  Lease  of  a  Messuage  and 
certain  scheduled  FixTUBEs(i),  etc.,  Subject  to 
Underlease  of  part  of  the  Premises^  in  con- 
sideration of  the  Assignee  taking  upon  himself 
the  Rent  and  Covenants^  by  Endorsement. 


THIS  INDENTURE,  made  the 


day  of 


■,  18— 


Between  the  within-named  [assignor],  of  the  one  part,  and 
[assigneel  of,  &c.,  of  the  other  part,  WITNESSETH,  that 
in  consideration  of  the  covenants  on  the  part  of  the  said 
[assignee]  hereinafter  contained,  the  said  [assignor]  hereby  as 
beneficial  owner  conyeys  (m)  nnto  the  said  [assignee]  All  and 
smauLAB  the  messuage  or  tenement  and  premises  demised 
by  the  within-written  indenture  of  lease,  with  their  appur- 
tenances, and  also  all  those  the  household  goods,  tenant's 
fixtures,  chattels,  and  efiects  particularly  mentioned  in  the 
schedule  hereunder  written.  To  hold  the  said  messuage  or 
tenement,  with  the  appurtenances,  unto  the  said  [assignee], 
his  executors,  administrators,  and  assigns,  from  the  day  of 
the  date  hereof  during  all  the  remainder  now  unexpired  of 


As  to  the 
transfer  of 
personal 
chattels. 


Stamp. 


(/)  Personal  chattels  pass  by  delivery,  and  a  deed  of  assignment 
is  not  necessary  to  confer  a  title  to  them.  The  only  advantage  of 
specifying  them  in  the  present  instance  is,  that  evidence  is  thereby 
afforded  of  the  contract  between  the  assignor  and  assignee ;  and 
if  a  claim  were  set  up  to  the  fixtures  by  the  lessor,  it  would  be 
convenient  for  the  assignee  to  be  furnished  with  evidence  of  such 
contract,  though,  of  course,  it  would  not  conclude  the  lessor.  The 
covenant,  as  to  the  assignor's  right  to  assign  the  fixtures,  would 
enable  the  assignee  to  maintain  an  action  against  the  assignor,  in 
case  of  the  property  being  proved  to  belong  to  any  other  person. 

Where  a  large  pecuniary  consideration  is  paid  for  the  purchase 
of  chattels,  an  objection  to  assigning  them  by  deed  is  that  the 
instrument  is  subject  to  an  ad  valorem  duty;  for  it  is  to  be 
observed  that,  where  parties  choose  to  assign,  by  a  written  in- 
strument, any  property,  to  the  transfer  of  which  no  written 
instrument  is  necessary,  the  price  paid  must  be  set  forth,  and  the 
duty  attaches  precisely  in  the  same  manner  as  if  the  instrument 
had  been  requisite  to  vest  in  the  purchaser  a  title  to  the  property; 
for,  though  the  parties  need  not  have  had  a  deed  at  all,  yet» 
having  one,  they  must  impress  it  with  the  proper  stamp :  see  Wick 
V.  Hodgson,  12  Moo.  213;  2  Scott,  249;  anU,  Vol.  L,  p.  390. 
In  the  present  case  the  deed  will  bear  a  stamp  of  10<. 

(m)  The  insertion  of  these  words  seems  advisable,  although 
covenants  for  title  are  obviously  less  important  in  the  case  of  an 
assignment  of  a  lease  at  a  rack  rent  than  where  the  lease  is 
valuable. 
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the  term  of  twenty  years  and  one  quarter  of  another  year,    ^\^^S^ 
wanting  fourteen  days,  granted  by  the  within- written  inden-   and  TiztnreB 
ture  of  lease ;    subject  nevertheless  to  the  payment  of  the     ^[^derieaM 
rent  and  performance  of  the  covenants  respectively  by  and  in    hj  EndorBe- 
the  same  indenture  of  lease  reserved  and  contained  on  the 


lessee's  part  henceforth  to  be  paid  and  performed ;  and  sub-  Subject  to  an 
ject  also  to  a  certain  underlease  of  the  shop  and  room  to  the 
rear  of  the  same  and  basement,  being  part  of  the  said  mes- 
suage or  tenement  and  premises,  granted  by  the  said  [asiignor] 

to  [underlessee],  of,  &c.,  by  an  indenture,  dated  the day 

of now  Ibst  past,  for  the  term  of  seven  years  from  the 

day  of then  instant,  at  the  yearly  rent  of  £ (n). 

And  to  hold  the  said  goods,  tenant's  fixtures,  chattels,  and  JBabendum  aa. 
e£fects,  unto  the  said  [assignee],  his  executors,  administrators, 
and  assigns  absolutely,  subject  nevertheless  to  the  right  and 
interest  of  the  said  [underlessee]  in  such  of  the  said  goods, 
tenant's  fixtures,  chattels,  and  efiects  as  are  mentioned  in  a 

schedule  written  under  the  said  indenture  of  lease  of  the 

day  of last,  And  the  said  [assignee]  hereby  covenants  Coyenants  b^ 

with  the  said  [assignor]  [covenant  to  pay  rent  and  perform  ^i^'5it,*&o.. 
covenants  of  lease  ut  ante,  p.  892]. 
In  witness,  &o. 


The  Schedule  above  refebeed  to. 

In  the  Front  Kitchen — ^a  leaden  cistern,  ball  cock,  with  Schedule, 
leaden  sink  and  leaden  pipe,  dresser  with  three  drawers  and 
shelves,  pantry,  dresser  and  shelves,  and  about  forty  feet  of 
leaden  pipe.     In  the  Back  Kitchen — a  leaden  cistern,  with 
stone  sink,  and  water-pipe,  copper,  and  ironing-board,  &c. 


(n)  This  is  the  proper  mode  of  referring  to  an  underlease  where 
the  intention  is  to  vest  in  the  purchaser  the  benefit  of  the  under- 
lease. If  the  property  comprised  in  the  underlease  be  excepted 
(as  was  sometimes  done)  the  reversion  upon  the  imderlease 
remains  vested  in  the  vendor;  and  a  specification  of  the  rent 
thereby  reserved  as  part  of  the  property  sold  to  the  purchaser 
would  amount  to  a  severance  of  the  rent,  and  the  purchaser,  having 
no  reversion,  would  be  unable  to  distrain. 
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Ffirties. 

Bedtals: 

•of  lease ; 

of  contract 
for  purchase ; 

•of  agreement 
to  apportion 
rent 


TtiUUvm, 


Assignment. 


Parcels. 


Xn.  ASSIGNMENT  of  Pabt  of  the  Premises  com- 
prised  in  a  L^iase  (the  Remainder  being  Retained 
by  the  Vendor).  Mutuaii  Covenants  by  Vendor 
and  Purchaser  to  Pay  their  respective  Pbopob- 
TioNs  of  Eent,  dc;  Cross  Powers  of  Dis- 
tress (o).  Acknowledgment  of  right  to  Pro- 
duction and  Undertaking  for  safe  custody  of 
Lease  ;  Covenant  by  Purchaser  not  to  erect 
Buildings. 


THIS  INDENTUKE,  made  the 


day  of 


-,  18- 


Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser], 
of,  &c.,  of  the  other  part :  Whereas  {redte  lease  of  a  messuage 
and  stable,  ut  ante,  p.  890) :  And  whereas  the  said  [pur- 
chaser] has  contracted  with  the  said  [vendor]  for  the  purchase 
of  the  said  stable,  for  the  residue  of  the  said  term,  at  the  price 

of  £ ;  and  upon  the  treaty  for  the  said  purchase  it  was 

agreed  that  the  said  [purchaser],  his  executors,  administra- 
tors, and  assigns  should  pay  the  yearly  rent  of  £ ,  in 

respect  of  the  said  stable,  as  his  proportion  of  the  said  yearly 

rent  of  £ ,  and  that  the  residue  of  the  said  yearly  rent  of 

£ should  be  paid  by  the  said  [vendor],  his  executors, 

administrators,  and  assigns,  in  respect  of  the  said  messuage 
and  premises  not  hereby  assigned,  and  that  the  said  parties 
respectively  should  enter  into  the  several  covenants  and  agree- 
ments hereinafter  contained.  NOW  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  sum  of  £ now  paid  by  the 


said  [purchaser]  to  the  said  [vendor],  of  which  sum  of  £ 

the  said  [vendor]  acknowledges  the  receipt,  the  said  [vendor] 
hereby  as  beneficial  owner  conveys  unto  the  said  [  purchaser], 
All  that  the  said  stable  hereinbefore  described  and  comprised 
in  and  demised  by  the  hereinbefore-recited  indenture  of  lease, 
with  the  appurtenances,  which  same  premises  are  now  in  the 


Alto  power 
4>fdii 


(o)  This  precedent  gives  short  cross  powers  of  distress,  which 
have  long  been  regarded  as  the  most  efficient  mode  of  carrying  into 
efifect  an  arrangement  of  this  nature ;  but  these  powers  are  some- 
times omitted ;  as  to  the  insertion  of  such  powers,  see  post, 
pp.  635,  et  $eq,,  notes  to  Precedent  XCI.  If  it  be  deemed  advisable 
to  insert  fuller  powers  in  the  present  deed,  the  Precedent  referred 
to  will  furnish  the  requisite  information.  In  the  present  case  the 
assignor  ought  to  have  a  counterpart 
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occupation  of  the  said  [pwrchaser]  (p) ;  Together  with  all  the  XIL  ^y^' 

benefit  and  advantage  of  the  said  indenture  of  lease,  and  of  ofthePre- 

the  lessor's  covenants  therein  contained,  so  far  as  the  same  ^^^1 
relate  to  or  concern  the  said  stable  and  premises  hereby        LaMe. 


conveyed  (q) :  To  hold  all  the  premises  hereby  assigned  xmro  ffab^ndim. 
the    said    [purchaser],  his    executors,   administrators,   and 
assigns,  henceforth,  during  all  the  remainder  now  unexpired 

of  the  said  term years,  subject,  nevertheless,  to  the  pay-  Subject  to 

ment  of  the  said  yearly  rent  of  £ quarterly  to  the  said  ^^  and^ 

[lessor],  his  heirs  or  assigns,  on  or  at  the  days  and  times  and  corenants. 
in  the  manner  on,  at,  and  in  which  the  whole  rent  reserved  by 
the  said  indenture  of  lease  is  made  payable ;  and  also  subject 
to  the  covenants  and  conditions  contained  in  the  said  inden- 
ture of  lease,  and  which,  so  far  only  as  relate  to  the  said  stable 
and  premises  hereby  assigned,  with  their  appurtenances,  are 
henceforth  (r)  to  be  observed  and  performed ;  [and  subject  also 
to  a  certain  indenture  of  underlease,  dated,  &c.,  and  made, 
&c.,  whereby  a  part  of  the  premises  were  demised  by  the  said 

[vendor]  to  [underlessee]  for  the  term  of years,  from  the 

day  of ,  18 — ,  at  the  yearly  rent  of  £ («) ;]  And  Covenants  by 

the  said  [vendor],  for  himself  and  his  assigns,  hereby  covenants  '^•^^^^  ' 
with  the  said  [purchaser]  that  he  the  said  [vendor],  his  execu-  to  pay  appor- 
tors,  administrators,  or  assigns,  will  or  shall  henceforth,  and  at  ^^^^  "'^*» 

all  times  hereafter  («)  pay  the  said  yearly  rent  of  £ [vendor's 

proportion  of  rent],  so  agreed  to  be  paid  by  him  and  them  in 


(p)  If  an  underlease  has  been  granted  by  the  vendor,  it  should  Befeience  to 
be  noticed  here,  thus  :  tmderleaae. 

''in  the  occupation  of  [underlessee]  under  the  underlease  of 
the  same  premises  hereinafter  mentioned." 

If  80  mentioned,  it  will  be  excepted  out  of  the  implied  covenant 
against  incumbrances. 

(q)  If  there  has  been  an  underlease,  add — 

"  and  the  benefit  of  the  underlease  hereinafter  mentioned." 
(r)  Or  "  from  the day  of last.*'     Or  "  from  the 

day  of next." 

(»)  Or  "  from  the day  of  — ;-  next."     Or  "  from  the 

day  of last,  and  at  all  times  thereafter." 


As  to  the  necessity  for  this  covenant  on  the  part  of  the  vendor 
of  leaseholds,  see  ante,  p.  229.  The  covenant  that  the  lease  is 
valid  and  that  the  rents  have  been  paid,  and  covenants  performed 
up  to  the  date  of  the  assignment,  are  implied  by  statute :  see  ante, 
p.  225. 
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XIL  AidgB- 

ment  of  Part 

of  thoPre- 

mif  Of  Com- 

priiodina 

Leaie. 

«Qd  indemnify 

purchaser 

therefrom. 


Power  of 
distress. 


Acknowledg- 
ment and 
undertaking 
as  to  lease. 


Oorenant  by 
the  purchaser 
to  pay  and 
penorm  his 
proportion  of 
the  rent  and 
covenants ; 

and  to  in- 
demnify the 
vendor 
therefrom. 


respect  of  the  said  dwelling-hoase  and  premises  not  hereby 
assigned,  and  perform  and  observe  the  covenants,  conditions, 
and  agreements  in  the  said  indenture  of  lease  contained  on  the 
part  of  the  lessee  to  be  performed  and  observed,  so  far  only  as 
the  same  relate  to  the  same  dwelling-hoase  and  premises ;  And 
also  keep  indemnified  the  said  [purchaser],  his  heirs,  execu- 
tors, administrators,  and  assigns,  of  and  from  all  actions, 
proceedings,  costs,  charges,  damages,  and  expenses  whatso- 
ever, by  reason  of  the  non-payment  of  the  said  rent  of  £ , 

or  the  non-performance  or  non-observance  of  all  or  any  of  the 
covenants,  conditions,  and  agreements  contained  in  the  said 
indenture  of  lease,  so  far  as  the  same  covenants,  conditions, 
and  agreements  relate  to  or  concern  the  said  dwelling-house 
and  premises  not  hereby  assigned;  And  that  it  shall  be 
lawful  for  the  said  [purchaser'],  his  executors,  adminis- 
trators, and  [assigns,  from  time  to  time  to  enter  and 
distrain  upon  the  said  dwelling-house  and  premises  not 
hereby  assigned,  and  thereby  to  reimburse  himself  and 
themselves  any  costs,  damages,  and  expenses  which  he 
or  they  may  have  incurred  or  sustained  by  or  on  account 
of  any  such  non-payment,  non-performance,  or  non- 
observance  as  aforesaid :  And  the  said  [vendor]  hereby 
acknowledges  the  right  of  the  said  [purchaser]  to  production 
of  the  said  indenture  of  lease,  and  delivery  of  copies 
thereof,  and  he  hereby  undertakes  for  the  safe  Custody 
thereof:  And  the  said  [purchaser],  for  himself  and  his 
assigns,  hereby  covenants  with  the  said  [vendor],  in 
manner  following  (that  is  to  say).  That  he  the  said 
[purchaser],  his  executors,  administrators,  or  assigns,  will 

henceforth  (t)  pay  the  said  yearly  rent  of  £ ,  so  agreed  to 

be  paid  by  him  and  them  in  respect  of  the  premises  hereby 
assigned ;  And  also  will  perform  and  observe  the  covenants, 
conations,  and  agreements,  in  the  said  indenture  of  lease 
contained  on  the  part  of  the  lessee  to  be  performed  and 
observed,  so  far  only  as  the  same  relate  to  the  premises  hereby 
assigned ;  And  also,  that  the  said  [purchaser],  his  executors, 
administrators,  or  assigns,  will  keep  indemnified  the  said 
[vendor],  his  heirs,  executors,  and  administrators,  from  all 


(t)  Or  "  from  the  said 
the  said day  of 


day  of 


last."     Or  "  from 


next. 


»> 
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ftctionSy  proceedings,  costs,  charges,  damages,  and  expenses  ^^I*  Aiiign- 

whatsoever,  by  reason  of  the  non-payment  of  the  said  rent  of  of  the  Pre- 

£ ,  or  of  the  non-performance  or  non-observance  of  all  or  "IrfjSd^"*' 

imy  of  the  said  covenants,  conditions,  and  agreements  so  far  Lmm. 


as  the  same  relate  to  the  premises  hereby  assigned ;  .And  that  Power  of 
it  shall  be  lawfiil  for  the  said  [vendor],  &o.  [to  enter  and  dis-  <****'^®««* 
train  upon  **  the  premises  hereby  assigned,"  ut  supra] ;  And  Not  to  erect 
also  that  he  the  said  [purchaser],  his  executors,  administrators,  J?^??*^  ^  ** 
or  assigns  will  not  at  any  time  hereafter,  daring  the  residue  of  the  light  of 

the  said  term  of years,  make,  erect,  or  set  up  any  build-  ^weSn^ 

ings,  wall,  partitions,  or  other  erections  on  the  premises  hereby  house, 
assigned,  so  as  to  obstruct  or  diminish  the  light  or  air  of  the 
said  dwelling-house  and  premises  not  hereby  assigned,  as  the 
same  light  and  air  are  now  enjoyed  by  the  occupiers  thereof, 
or  so  as  to  raise  the  height  or  widen  the  ground  plan  of  the 
said  stable  hereby  assigned,  or  any  part  thereof. 
In  witness,  &c. 


Xm.  CONVEYANCE  by  an  Absolute  Ownbb  to 
a  PuROHASEB  of  Fbeeholds,  Copyholds,  and 
Leaseholds. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser].  Parties, 
of,  &c.,  of  the  other  part :  Whereas  the  said  [vendor]  is  Becitals : 
seised  of,  or  entitled  to  the  several  messuages,  lands,  and  here-  of  vendor's 
ditaments  particularly  described  in  the  first  schedule  here-  ^^^^  * 
under  written  in  fee  simple  in  possession ;  and  is  also  seised       ^^  ^  .   ' 
of,  or  entitled  to  the  lands  and  hereditaments  particularly  ' 

described  in  the  second  schedule  hereunder  written,  to  him 
and  his  heirs,  according  to  the  customs  of  the  several  manors 
mentioned  in  the  same  schedule,  whereof  such  last-mentioned 
lands  and  hereditaments  are  respectively  holden,  and  subject 
to  the  rents  and  services  therefor  due  and  of  right  accustomed 
respectively ;  and  is  also  possessed  of,  or  entitled  to  the  several  to  leaseholds ; 
messuages  and  lands  particularly  described  in  the  third 
schedule  hereunder  written,  for  the  residues  of  the  several 
terms  therein  respectively  created  by  the  several  leases,  which, 
and  the  mesne  assignments  whereof  respectively  are  also  men- 
tioned in  such  last-mentioned  schedule,  and  are  therein  set 
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copyhold& 


Parcels. 


opposite  to  the  properties  to  which  such  leases  and  assign- 
ments relate  respectiYely,  and  at  the  yearly  rents  therein 
mentioned  respectively :  And  whebeas  the  said  [vendor]  has 
agreed  with  the  said  [purchaser]  for  the  sale  to  him  of  all  the 
said  messuages,  lands,  and  hereditaments,  at  the  price  of 

£ :  NOW  THIS  INDENTUBE  WITNESSETH,  that 

in  pursuance  of  the  said  agreement,  and  in  consideration  of 

the  sum  of  £ now  paid  to  the  said  [vendor]  hy  the  said 

[pv/rchaser],  of  which  sum  of  £ the  said  [vendor]  ac- 
knowledges the  receipt,  the  said  [vendor]  hereby  grants,  and  as 
beneficial  owner  conveys,  unto  the  said  [purchaser]  and  his 

heirs.  All  that  and  those  the  mansion-house  called Hall, 

with  the  gardens,  pleasure  grounds,  and  park  thereto  belong- 
ing, and  the  several  messuages  or  dwelling-houses,  lands  and 

hereditaments  situate  in  the  parishes  of and ,  in 

-the  county  of ,  and  particularly  described  in  the  first 

schedule  hereunder  written,  and  delineated  with  the  abuttals 

thereof  in  the  map  or  plan  drawn  on  the skin  of  these 

presents,  and  therein  coloured  :  To  hold  all  the  pre- 
mises hereby  granted  unto  and  to  the  use  of  the  said 
[purchaser]^  his  heirs  and  assigns :  AND  THIS  INDEN- 
TURE ALSO  WITNESSETH,  that  in  further  pursuance  of 
the  said  agreement,  and  for  the  consideration  aforesaid  (u), 
the  said  [vendor]  hereby  covenants  with  the  said  [purchaser] 
that  he  the  said  [vendor],  or  his  heirs,  will  forthwith,  at 
the  cost  of  the  said  [purchaser]  his  heirs  or  assigns, 
surrender  into  the  hands  of  the  several  lords  or  ladies 
of  the  manors  of  which  the  same  are  respectively  holden, 
and  according  to  the  several  customs  of  such  manors 
respectively.  And  he  also  hereby  as  beneficial  owner, 
conveys  All  those  messuages,  lands,  and  hereditaments 
situate  in  the  parishes  of and aforesaid,  and  par- 
ticularly described  in  the  second  schedule  hereunder  written 
and  delineated,  with  the  abuttals  thereof,  in  the  said  map  or 

plan,  and  therein  coloured  :  To  the  use  of  the  said 

[purchaser]^  his  heirs  and  assigns,  according  to  the  several 
customs  of  the  said  manors,  and  at  and  under  the  several 
rents,  fines,  suits,  and  services  therefor  due  and  of  right 


(«)  With  respect  to  this  mode  of  referring  to  the  consideration, 
where  the  price  is  (as  is  usually  the  case)  not  apportioned  between 
the  lands  of  the  several  tenures,  see  ante^  p.  155. 
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accaatomed  respectively  [Declaration  of  trust  ut  ante,  p.  888].  ^^I-  ^*- 

AND  THIS  INDENTURE  ALSO   WITNESSETH,  that  ftSholdl, 

in    farther   pursuance    of    the    said    agreement,    and    for  ^w^idi, 

the  consideration  aforesaid,  the  said   [vendor]   hereby  as-  Leaaeholdi. 


signs,  and  as  beneficial  owner  conyeys  unto  the  said  [jmr-  Third 
chaser],    All    those    the    several    messuages    and    pieces  ^«^«^»»- 

or    parcels    of    land    situate    in    the    parishes    of   ^SeESS?*^^ 

and  aforesaid,  particularly    described    in    the    third 

schedule  hereunder  written  and  delineated,  with  the  abuttals 

thereof,  in  the  said  map  or  plan,  and  therein  coloured , 

To  HOLD  all  the  premises  hereby  assigned  unto  the  said 
[purchaser],  his  executors,  administrators,  and  assigns,  for 
the  residues  of  the  several  terms  therein  respectively  created 
by  the  several  indentures  of  lease,  which  in  the  said  third 
schedule  hereunder  written  are  respectively  set  opposite  to 
the  properties  to  which  the  same  respectively  relate,  subject 
to  the  several  rents  and  covenants  on  the  part  of  the  lessees, 
and  to  the  conditions  reserved  by  and  contained  in  the  said 
leases  respectively :  And  the  said  [purchaser]  hereby,  for  Covenant  by 
himself  and  his  assigns,  covenants  with  the  said  [vendor]  that  S^^^^  ^ 
he  the  said  [purchaser],  his  heirs,  executors,  administrators, 
or  assigns,  will  from  time  to  time  pay  the  respective  rents 
reserved  by,  and  perform  and  observe  the  respective  covenants 
on  the  part  of  the  respective  lessees  and  conditions  contained 
in  the  said  several  indentures  of  lease,  and  will  at  all  times 
hereafter  keep  indemnified  the  said  [vendor],  his  heirs,  exe- 
cutors, administrators,  and  assigns,  from  and  against  all 
actions,  proceedings,  costs,  damages,  expenses,  claims,  and 
demands,  for  or  in  respect  of  non-payment  of  the  said  re- 
spective rents,  or  breach,  non-performance,  or  non-observance 
of  the  said  respective  covenants  and  conditions,  or  any  of 
them. 
In  witness,  &c. 

The  First  Schedule  above  befehred  to. 

The  Seoond  Schedule  above  befebeed  to. 

The  Thibd  SohedtHiE  above  befebbed  to. 


B. — ^vol.  y.  d  d 
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is 


XIV.  CONVEYANCE  of  an  Estate  for  Life  in 
Freeholds  to  a  Purchaser.  Variations  where 
the  Conveyance  ia  by  Demise  {x). 


THIS  INDENTURE,  made  the 


day  of 


•,18-, 


Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser'], 
of,  &c.,  of  the  other  part :  Whereas,  under  or  by  yirtne  of  an 
indenture  of  settlement  dated,  &c.,  and  made  between  [fatherl 
(the  father  of  the  said  [vendor]  of  the  first  part),  now  deceased, 
of  the  first  part ;  the  said  [vendor],  of  the  second  part ; 
[u;t/e],  by  her  then  name  and  description  of  [mfe'i  maiden 
name],  spinster,  of  the  third  part ;  and  other  persons,  of  the 
remaining  parts  (y)  (being  the  settlement  made  on  the  mar- 
riage of  the  said  [vendor]  with  the  said  [u^e],  his  wife),  the 
hereditaments  hereinafter  described  and  hereby  conveyed  [or 
demised]  now  stand  limited  to  the  use  of  the  said  [vendor] 
and  his  assigns  for  his  life  without  impeachment  of  waste, 
with  remainders  over :  And  whereas  the  said  [vendor]  has 
agreed  with  the  said  [purchaser]  for  the  sale  to  him  of  the 
said  hereditaments  for  the  [term  of  100  years,  determinable 

with  the]  life  of  the  said  [vendor],  for  the  sum  of  £ • 

NOW  THIS  INDENTURE  WITNESSETH  that,  in  pur- 
suance of  the  said  agreement  and  in  consideration  of  the  sum 
of  £ now  paid  by  the  said  [purchaser]  to  the  said 


(x)  It  was  formerly  the  general  practice  that  conveyances  of  life 
estates  should  be  made  in  the  form  of  demises  for  a  term  of  years, 
determinable  on  the  death  of  the  tenant  for  life,  and  this  practice 
is  still  frequently  adopted.  The  reversion  was  left  in  the  vendor 
for  the  piu^ose  of  preserving  his  powers  of  leasing,  &a,  under  the 
settlement  or  will ;  but  this  reason  for  adhering  to  the  old  form  of 
conveyance  has  lost  its  former  importance  in  this  respect:  aeeZong 
V.  Rankin,  Sug.  Pow.  App.  895 ;  Alexander  v.  Mills,  L.  R.  6  Ch. 
124.  The  exercise  of  his  powers  by  the  tenant  for  life  must  not^ 
however,  be  to  the  prejudice  of  the  purchaser  of  the  life  estate :  see 
I^oel  V.  Lard  Henley,  M*C1.  &  Y.  302 ;  see  also  ante,  VoL  III., 
pp.  721  et  seq.  And  now,  notwithstanding  the  sale  of  the  life 
estate,  the  statutory  powers  of  leasing,  Slc,  will  continue  to  be 
exercisable  by  the  tenant  for  life,  with  the  consent  of  the  pur- 
chaser. Any  contract  by  the  '*  tenant  for  life  "  not  to  exercise  his 
statutory  powers  is  void,  but  such  powers  must  not  be  exercised  so 
as  to  prejudice  an  assignee  for  value  without  his  consent :  see  the 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  sect  50. 

(y)  Where  the  recited  deed  has  numerous  parties,  most  of  whom 
are  joined  for  purposes  extraneous  to  the  object  of  the  recital,  it 
may  be  convenient  to  refer  to  them  in  this  manner. 
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^vendor],    of   which     sum     of    £ the    said    [vendor]     XIV.  Coa- 

hereby  acknowledges  the  receipt,  the  said   [vendor]  hereby  ijSSiitotein 
fdemises,    and],    as    beneficial    owner,    conveys    unto    the  _^w^oidi^ 
said  [purchaser]   All  those    several   manors    or    reputed 
manors,  &c.  [describe  parcels] :  To  hold  all  the  premises  habendum. 
Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs 
or  assigns,  [or,   Unto  the  said  [purchaser],  his  executors, 
administrators,  and  assigns],  henceforth  for  all  the  remainder 
of  the  life  of  the  said  [vendor],  [or  for  the  term  of  100  years 
if  the  said  [vendor]  shall  so  long  live],  without  impeachment 
of  waste  (z). 
In  witness,  &c. 


XV.  SURRENDER  of  an  Estate  fob  Life  in 
Possession  in  Fseeholds  to  a  Bemaindebman. 
Yabiation  where  there  are  limitations  to  Trustees 
to  pbesebve  Contingent  Bemaindebs. 

THIS  INDENTUBE,  made  the day  of ,  18—, 

Between  [tenant  for  Ufe],  of,   &c.,  of  the  one  part,  and 
[remainderman],  of,  &c.,  of  the  other  part  (a) ;   Whebeas 

(z)  The  conveyance  of  a  life  estate  by  the  tenant  for  life  confers  Estates  j9ur 
on  the  purchaser  an  estate  pwr  autre  vie.  Formerly,  if  the  grant  ^w^^*  ^• 
was  to  the  purchaser  simpliciter,  the  grantor  was  not  allowed  to 
re-enter  on  the  grantee's  death,  but  any  person  might  enter  and 
retain  possession  of  the  land  as  general  occupant  during  the 
remainder  of  the  grantor's  life :  see  Co.  Lit. ;  if,  however,  the 
grant  was  to  the  grantee  and  his  heirs,  the  heir  would  be  entitled 
on  the  grantee's  death  as  special  occupant :  Atkinson  v.  Baker,  4 
T.  B.  229.  An  estate  pur  autre  vie  is  now  capable  of  devise ;  and  a 
grant  thereof  may  be  made  with  a  habendum  to  the  use  either  of 
the  grantee  and  his  heirs  and  assigns,  or  of  the  grantee  and  his 
executors,  administrators,  and  assigns  (or  simpliciter,  which 
amounts  to  the  same  thing).  In  the  former  case  (in  the  absence 
of  a  devise)  the  heir  will  take,  as  formerly,  as  specid  occupant,  but 
the  land  ix;  his  hands  will  be  chargeable  as  assets  by  descent ;  in 
the  latter,  \hfi  property  will  go  to  the  executors  or  admiuistrators 
of  the  grantee,  and  be  assets  in  their  hands  distributable  as 
personal  estate :  see  the  Wills  Act  (1  Vict.  c.  26),  sects.  3,  6. 

(a)  If  the  will  or  settlement  is  drawn  in  the  form  necessary 

•      D   D   2 
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[Recite  mU  or  settlement,  whereby  the  hereditaments  deaU 
with  were  devised  to  or  settled  to  use  of  tenant  for  life, 
with  remainder  to  the  child  or  children  of  A.  in  fee  ;  a/nd  (if 
the  case  be  so)  death  of  testator  without  revoking  or  altering 
will;  probate  of  wiU;  and  that  remainderm>an  was  the  only 
child  of  A.,  who  was  dead] :  And  whereas  the  said  [remavn" 
derman]  has  contracted  with  the  said  [tena/nt  for  life]  for  the 
purchase  of  his  estate  for  life  in  the  hereditaments  herein- 
after surrendered,  at  the  price  of  £ (b).    NOW  THIS 

INDENTUEE   WITNESSETH  that,  in  pursuance  of  the 

said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  hj  the  said  [remainderman]  to  the  said  [tenant  for 

life],  of  which  sum  of  £ the  said  [tenant  for  life]  hereby 

acknowledges  the  receipt,  the  said  [tenant  for  life]  (c)  hereby 
surrenders,  and,  as  beneficial  owner,  conyeys  unto  the  said 
[remainderman],  All  that  [parcels]:  To  hold  all  the 
premises  Unto  and  to  the  use  of  the  said  [remaindemum], 
his  heirs  and  assigns,  during  the  life  of  the  said  [tenant  for 
life] :  To  the  intent  that  the  estate  of  the  said  [tenant  for 
life]  (d)  may  be  merged  and  extinguished  in  the  ultimate 
remainder  and  inheritance  in  fee  of  the  premises  hereby  sur- 
rendered. 
In  witness,  &o. 


before  the  Statute  8  <fe  9  Yiot  c.  106,  by  which  the  neoessiiy  for 
the  limitation  of  the  estate  to  trustees  to  preserve  contingent 
estates  was  done  away  with  (see  sect.  8  of  that  Act),  the  trustees 
to  preserve  must  be  made  parties  of  the  second  part;  and  the 
recital  will,  of  course,  set  forth  the  limitation  to  them  after  the 
Hfe  estate. 

They  must  join  in  the  conveyance  to  surrender  their  estate, 
otherwise  the  life  estate  will  be  prevented  by  their  outstanding 
estate  from  merging  in  the  estate  in  remainder.  In  such  case  the 
parties  will  be  : — 

"  [tenant  for  life],  of ,  of  the  first  part ;  [trustees  to  pre- 

serve],  of ,  of  the  second  part ;  and  [remmnderman],  of 


-,  of  the  third  part." 


(b)  "  and  the  [trustees]  have,  at  the  request  of  the  [tenant 
for  Ufe]  and  [remainderman],  agreed  to  join  in  surrendering 
the  same  hereditaments,  in  manner  hereinafter  appearing.'* 

(c)  *'  the  said  [trustees]  hereby  surrender,  and,  as  trustees, 
convey,  and  the  said  [tenant  for  life],  &c. 

(d)  "  the  several  estates  of  the  said  [trustees]  and  [tenant 
for  Ufe]  respectively  may,  &o." 
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XVI.  CONVEYANCE  by  Coparobnbbb  to  a  Pub- 
CHA8EB,  one  of  the  Coparceners  being  a  Married 
Woman  (c). 

TfflS  INDENTURE,  made  the day  of ,  18—, 

Between  [Jirst  coparcener],  the  wife  of  [husband],  of,  &c.,  Parties. 

and  the  said  [husband]  (/),  of  the  first  part ;  [other  coparcener], 

of,  &c.,  spinster,  of  the  second  part ;  and  [purchaser],  of, 

&c.,  of  the  third  part :   Whereas  [ancestor],  late  of,  &c.,  Recitals : 

being  seised  of  or  entitled  to  the  lands  and  hereditaments  of  title  of 

hereinafter  described  and  hereby  conveyed,  died  on  the *    " ' 

day  of ,  18 — ,  intestate,  leaving  the  said  [coparceners] 

his  only  chUdren  him  surviving;    And  whereas  the  said  of  agreement 
[coparceners]  have  agreed  with  the  said  [purchaser]  for  the  ^^^  **^®' 
sale  to  him  of  the  said  lands  and  hereditaments  in  fee  simple 

in  possession,  free  from  incumbrances,  at  the  price  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH  that,  in  pur-  Testatum. 
finance  of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ {one-half  of  the  purchase  money)  now  paid  to 

the  said  [first  coparcener]  and  [husband]  by  the  said  [pur- 

4:haser],  of  which  sum  of  £ the  said  [first  coparcener] 

and  [husband]  hereby  acknowledge  the  receipt,  and  of  the 

sum  of  £ (remainder  of  the  purchase  money)  now  paid 

to  the  said  [other  coparcener]  by  the  said  [purchcuer],  of 
which  sum  of  £ the  said  [other  coparcener]  hereby  ac- 
knowledges the  receipt,  they  the  said  [first  coparcener], 
[husband],  and  [other  coparcener]  hereby  as  beneficial  owners 
convey,  and  each  of  them  as  beneficial  owner  conveys  (g) 


(e)  As  to  sales  by  co-partners,  see  ante,  p.  30. 

(/)  If  the  married  woman  was  married  after  the  commencement 
of  the  Married  Women's  Property  Act,  1882  (46  <&  46  Vict.  c.  75), 
or  if  her  title  to  the  property  accrued  after  that  date,  her  husband 
will  not  be  a  necessary  party  to  the  conveyance  :  see  ante,  p.  72. 
For  other  forms  of  conveyances  on  sales  by  married  women,  see 
post.  Precedents  XLIII.,  XLIY.,  post,  pp.  473,  475. 

(p)  The  implied  covenants  for  title  will  be  joint  and  several : 
see  ante,  p.  213.  As  to  the  covenant  by  the  husband  in  this  case, 
see  ante,  p.  220,  from  which  it  appears  that  the  proper  mode  of 
framing  a  conveyance  by  the  husband  and  wife  of  the  wife's 
property,  not  belonging  to  her  to  her  separate  use,  is  to  make  the 
husband  and  wife  convey  as  beneficial  owners  simply,  and  not  to 
make  the  wife  convey  at  her  husband's  direction. 
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XVI.  Con- 
▼eyanee  in 
Fee  by  Co- 
parceners. 


nnto  the  said  [purchaser]  and  his  heirs,  AtJj  that  [de$cribe 
parcels],  To  hold  all  the  premises  ttnto  and  to  the  use. 
of  the  said  [purchaser],  his  heirs  and  assigns. 
In  witness,  &c. 


Parties. 

Recitals : 
of  will ; 


of  codicil; 


of  death  of 
testator ; 


XVn.  CONVEYANCE  hy  Tenants  in  Common 
holding  under  different  Titles  to  a  Pubchaseb  in 
Fee  simple. 


THIS  INDENTURE,  made  the 


day  of 


-,  18- 


of  conveyance 
of  moiety  of 
property ; 


Between  [first  tenant  in  common],  of,  &c.,  of  the  first  part ;. 
[second  tenant  in  common],  of,  &c.,  of  the  second  part ;  and 
[purchaser],  of,  &c.,  of  the  third  part :  Whebeas  (h)  [testator], 
late  of,  &c.,  deceased,  made  his  will  dated,  &c.,  and  thereby 
devised  the  lands  and  hereditaments  hereinafter  described  and 
hereby  conveyed  by  the  description  of  ''  my  house  and  garden 

in and  the  two  fields  adjoining,"  to  his  sons  [A.  B.]  and 

[first  tenant  in  com^mon]  in  eqnal  moieties :  And  whebeas 
the  said  [testator]  made  a  codicil  dated,  &c.,  to  his  said  will, 
but  did  not  thereby  revoke  or  alter  his  said  will  so  feur  as  the 
same  is  hereinbefore  recited :  And  whereas  the  said  [testator], 

died  on  the day  of ,  18 — ,  without  having  revoked  or 

altered  his  said  will,  save  by  the  said  codicil,  and  the  same  will 

with  the  said  codicil  thereto  was  duly  proved  on  the day 

of ,  18 — ,  by  the  executors  therein  named  in  the  Principal 

Registry  of  Her  Majesty's  Court  of  Probate  :  And  whereas, 
by  an  indenture  dated,  &c.,  and  made  between  the  said  [son], 
of  the  one  part,  and  the  said  [second  tenant  in  common],  of 
the  other  part,  the  said  [son]  granted  unto  the  said  [second 
tenant  in  c<mnum]  the  said  moiety  of  and  in  the  said  land* 
and  hereditaments  so  devised  to  him  as  aforesaid,  to  hold 
unto  and  to  the  use  of  the  said  [second  tenant  in  common]. 


(h)  It  is  convenient,  where  possible,  to  carry  back  the  recitals 
of  the  title  to  the  last  point  at  which  the  whole  property  was  held 
by  the  same  person.  When  this  cannot  be  done,  it  is  perhaps 
best  simply  to  recite  the  seisin  of  each  tenant  in  common  at  the 
date  of  the  conveyance. 
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his  heirs  and  assigns:  And  whereas  the  said  [purchaser]  X^^I*  ^*- 

o                                                         ^  yeyanoe  in 

has  agreed  with  the  said  [Jirst  tenant  in  eommon]  for  the  Fee  by 

purchase  of  the  fee  simple,  free  from  incumbrances,  of  the  '^^^^ 

said  moiety  of  the  said  lands  and  hereditaments  so  devised 


to  him  as  aforesaid,  at  the  price  of  £750,  and  the  said  [pur-  for^^ 
chaser]  has  agreed  with  the  said  [second  tenant  in  common]  for 
the  purchase  of  the  fee  simple,  free  from  incumbrances,  of  the 
said  moiety  of  the  said  lands  and  hereditaments  so  vested  in 
him  as  aforesaid,  at  the  price  of  £800 :  NOW  THIS  IN-  TsiUUum. 
DENTURE  WITNESSETH,  that  in  pursuance  of  the  said 
agreements,  and  in  consideration  of  the  sum  of  £750  now  paid 
to  the  said  [Jirst  tenant  in  common]  by  the  said  [purchaser], 
of  which  sum  of  £750  the  said  [first  tenant  in  common] 
hereby  acknowledges  the  receipt,  and  in  consideration  of  the 
sum  of  £800  now  paid  to  the  said  [second  tenant  in  common] 
by  the  said  [purchaser],  of  which  sum  of  £800  the  said 
[second  tena/nt  in  common]  acknowledges  the  receipt,  the  said 
[first  tenant  in  common],  as  to  one  moiety  of  the  said  lands 
and  hereditaments,  hereby  as  beneficial  owner  conveys  (i), 
and  the  said  [second  tenant  in  common],  as  to  the  remaining 
moiety  of  the  said  lands  and  hereditaments,  hereby  as  bene- 
ficial owner  conveys  unto  the  said  [purchaser].  All  that  the  Parcela : 
messuage,  dwelling-house  or  tenement,  stables,  and  coach-  dweUing- 
house  and  yard,  and  the  garden  and  the  two  fields  or  closes,  ' 

or  parcels  of  pasture  land  thereto  adjoining,  situate  and  being 

on  the  north  side  of Street,  in ,  in  the  County  of 

,  which  house  is  commonly  known  as House,  and 

all  which  messuage,   lands,   and  hereditaments  contain  by 

admeasurement acres, roods,  and  perches,  or 

thereabouts,  and  are  more  particularly  delineated  in  the  plan 
thereof,  &c..  To  holb  all  the  premises  unto  and  to  the  use 
of  the  said  [purchaser],  his  heirs  and  assigns. 
In  vtitness,  &c. 


(i)  Each  of  the  conveying  parties  being  expressed  to  convey  one 
moiety  only,  his  implied  covenants  for  title  will  extend  only  to  so 
much  of  the  property :  see  ante,  p.  213. 
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Parties. 


Recitals: 

of  partner- 
chip; 


of  pnrcliaae 
of  lands  for 
partnership 
purposes; 


of  wUl  of 

deceased 

partner; 


of  agreement 
for  rale. 


XVnL  CONVEYANCE  by  Pabtnbbs  of  Fbesholdb 
held  by  them  as  pabtnebship  pbopebtt  to  a  Pur- 
chaser. 


THIS  INDENTURE,  made  the 


day  of ,  18 — , 


Between  [surviving  partner'],  of,  &c.,  and  [other  surviving 
partner],  of,  &c.,  of  the  first  part;  [executor  of  deceased 
partner]  (fc),  of,  &c.,  of  the  second  part ;  and  [purchaser]  of 
the  third  part :  Whereas  the  said  [surviving  partners]  and 
[deceased  partner],  late  of,  &c.,  carried  on  the  business  of 
merchants  in  the  City  of  London  in  copartnership  on  the  terms 
that  the  said  [surviving  partners]  should  be  entitled  to  two- 
third  parts  of  the  assets  of  the  said  business,  and  the  said 
[deceased  partner]  should  be  entitled  to  the  remaining  third 
part  of  such  assets ;  And  whereas  the  said  [partners]  pur- 
chased for  purposes  of  their  said  business  the  hereditaments 
hereby  conveyed,  and  by  an  indenture  dated,  &c.,  and  made 
between  [parties],  the  said  hereditaments  are  granted  or  as- 
sured to  the  use  of  [partners],  their  heirs  and  assigns,  as 
joint  tenants  in  trust  for  the  said  [partners],  their  executors, 
administrators,  and  assigns,  as  part  of  their  partnership 
estate  and  property ;  And  whereas  the  said  [deceased  partner] 
duly  made  his  will,  dated,  &c.,  and  thereby  appointed  the 
said  [executor]  to  be  his  sole  executor ;  And  whereas  [recite 
death  and  probate  of  will] ;  And  whereas  the  said  [surviving 
partners]  and  [executor]  have  agreed  with  the  said  [pur- 


Conveyances 
of  land  by 
partners. 


(k)  The  question,  who  are  the  proper  conveying  parties  on  a 
sale  of  partnership  property,  will  depend  on  the  form  of  the  original 
conveyance  on  the  purchase  thereof  by  the  firm.  In  the  present 
case,  the  original  conveyance  is  taken  to  have  been  according  to  a 
form,  not  unfrequently  in  use,  whereby  the  property  was  conveyed 
to  all  the  partners  in  fee,  in  trust  for  the  partners,  their  executors, 
administrators,  and  assigns,  as  part  of  the  partnership  estate,  with- 
out any  proviso  as  to  survivorship :  see  next  Precedent,  and  n.  (/), 
post,  p.  409.  The  surviving  partners  having  therefore  of  them- 
selves (in  the  absence  of  stipulation)  no  power  to  bind  the  executors 
of  the  deceased  partners  by  deed  (see  Vol.  IV.,  p.  250  et  seq.  tit. 
Pabtnebships),  the  concurrence  of  the  latter  is  here  necessary. 

When  real  estate  is  held  by  partners  in  joint  tenancy  simply,  as 
part  of  their  partnership  assets,  the  legal  estate  vests  solely  in  the 
surviving  partners,  but  they  are  trustees  for  the  deceased  partner 
of  the  share  therein  of  such  deceased  partner :  see  Davies  v.  Games, 
12  Ch.  D.  813 ;  and  anU,  Vol.  IV.,  pp.  280  et  seq.  sub  tit  Pabt- 
nbrships. 
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chaser]  for  the  Bale  to  him  of  the  said  hereditaments  at  the       XYIII. 
price  of  £6000.  NOW  THIS  INDENTURE  WITNESSETH    oflSSSdi 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  J^S^JJhto 
of  the  sum  of  £4000  now  paid  to  the  said  [surviving  partners]        Firm. 
by  the  said  [pwrchaser],  and  of  the  sum  of  £2000  now  paid  to  Testatum, 
the  said  [exectUor]  by  the  said  [purchaser],  making  together 
the  sum  of  £6000,  of  which  several  sums  of  £4000  and  £2000 
the  said  [surviving  partners]  and  the  said  [executor]  respec- 
tively acknowledge  the  receipt,  the  said  [surviving  partners] 
as  beneficial  owners  convey,  and  the  said  [executor]  hereby 
confirm,  and  as  such  legal  representatives  of  the  said  [testator] 
deceased  as  aforesaid  convey  unto  the  said  [purchaser],  All 
THAT  [describe  parcels].  To  hold  all  the  premises  unto  and 
TO  THE  USE  of  the  Said  [purchaser],  his  heirs  and  assigns. 
In  witness,  &c. 


XIX.  CONVEYANCE  of  Fbeeholds  to  Partnebb 
as  Joint  Tenants  (2). 

THIS  INDENTUEE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [partner],  of,  Parties. 


(I)  Where  a  firm  purchases  land  for  the  puiposes  of  the  part-  Conveyances 
nership  business,  the  mode  of  conveyance  to  be  adopted  will  °^J|jf^*^ 
require  consideration  with  regard  to  the  circumstances  of  the  P"™*"* 
particular  casa 

Sometimes,  the  conveyance  is  made  to  the  partners  in  fee  as 
tenants  in  common  simply,  with  the  object  of  avoiding  any  refe- 
rence which  could  disclose  the  fact  that  the  property  is  bought  for 
partnership  purposes ;  but,  if  this  course  is  adopted,  then,  in  case 
of  the  death  of  a  partner,  the  concurrence  of  his  heir-at-law  or 
devisee  will  be  necessary  on  a  re-sale,  in  order  effectually  to  convey 
the  property  to  a  purchaser,  which  may  cause  some  inconvenience; 
for,  if  the  partner  died  intestate,  the  concurrence  of  the  heir-at^ 
law,  who  may  have  no  beneficial  interest  in  the  property,  may 
not  be  easily  obtainable ;  and,  on  the  other  hand,  if  the  partner^s 
share  passed  by  devise,  his  will  may  probably  contain  such  refe- 
rence to  the  partnership  as  will  necessarily  put  the  articles  of 
partnership  (if  any)  on  the  title  to  the  land. 

The  form  of  conveyance  given  in  this  precedent  is  that  now 
generally  employed  on  a  purchase  of  land  for  partnership  purposes. 
Its  simplicity  and  conciseness  render  it  particularly  well  adapted 
for  use  in  the  case  of  a  partnership  formed  to  purchase  land  as  a 
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^j^^^^     &c.,  [second  partner]  of,  &c.,  and  [third partner]^  of,  &c.,  cany- 

Fnehoidi  to   ing  on  the  business  of at ,  in  the  county  of ,  in 

^*^SItt "    partnership  under  the  style  or  firm  of  [A.  &  Co.]  of  the  other 
TmaatM,      part,  WITNESSETH  that,  in  consideration  of  the  sum  of 

Tataivm.        £ now  paid  to  the  said  [vendor]  by  the  said  [partners]^  of 

which  sum  of  £ the  said  [vendor]  hereby  acknowledges  the 

receipt,  the  said  [vendor]  hereby  as  beneficial  owner  conyeys 

nnto  the  said  [partners]  and  their  heirs,  All,  &c.  [describe 

parcels].  To  hold  all  the  premises  umto  and  to  the  use  of  the 

said  [partners],  their  heirs  and  assigns,  as  joint  tenants,  In 

TRUST  for  the  said  [partners],  their  executors,  administrators, 

and  assigns,  as  part  of  the  estate  and  joint  stock  of  their  said 

ProTiflo  tliat     partnership :  Provided  always,  and  it  is  hereby  agreed  and 

partaen^ay    declared,  that  in  case  of  the  death  of  any  or  either  of  the  said 

dispose  of  the    [partners],  then  the  surviyors  or  survivor  of  them,  or  the  execu- 

ff^lTe^dc^    toi^s  o^  administrators  of  such  survivor,  shall  have  fiill  power, 

receipts.  without  the  concurrence  of  the  executors  or  administrators  of 

the  partners  or  partner  so  dying,  to  sell,  mortgage,  charge, 
lease,  or  otherwise  dispose  of  the  premises  hereby  conveyed 
or  any  of  them,  and  to  receive  and  give  effectual  receipts  or 
discharges  for  any  moneys  payable  under  or  by  virtue  of  any 
such  disposition,  and  that  every  such  disposition  and  receipt 
shall  effectually  and  absolutely  bind  all  persons  having  or 
claiming  any  estate  or  interest  of  or  in  the  property  of  the 
partnership,  and  exonerate  all  persons  paying  any  such 
moneys  as  aforesaid  from  seeing  to  the  application  or  being 
answerable  for  any  loss  or  misapplication  thereof  (m). 
In  witness,  &c. 

speculation  for  the  purposes  of  re-sale.  The  proviso  at  the  end  of 
the  form  (which  may  of  course  be  omitted,  if  desired)  does  away 
with  difficulties  which  might  arise  as  to  obtaining  the  concurrence 
of  the  legal  representatives  of  a  deceased  partner :  see  Precedent 
XVIIL,  ante,  p.  408. 

(m)  The  concluding  words  of  this  proviso  are  not  strictly 
necessary,  the  receipt  of  a  surviving  partner  being  generally  a 
good  discharge  for  a  payment  to  the  firm :  Brazier  y.  Hudson, 
9  Sim.  1 ;  Philips  y.  Philips,  3  Ha.  281 ;  and  see  also  as  to  the 
general  power  of  trustees  to  give  receipts  sect.  36  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  k  45  Vict.  o.  41).  Aa 
to  the  power  of  one  partner  to  bind  another,  or  his  representatives, 
by  sale,  mortgage,  lease,  or  other  disposition  by  deed,  see  anUe, 
Vol.  lY.,  pp.  250  et  seq.  tit.  Pabtnebshifs. 

This  power  is  properly  given  to  the  personal  representatiyes  of 
the  last  surviving  trustee,  on  whom  the  legal  estate  in  the  land 
will  devolve  :  see  ante,  p.  33. 
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XX.  CONVEYANCE   of  Freeholds   and  Lease- 
holds to  a  Tbubteb  on  a  Purchase  by  a  Pabt- 

HEB8HIP  FiSM  (n). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  first  part ;  [purchasera],  Parties. 

co-partners  carryiiig  on  the  business  of ,  at ,  in  the 

county  of ,  under  the  firm  or  style  of  [A.  &  Co.],  of 

the  second  part;    and  [trustee]^  of,  &c.,  of  the  third  part: 

Wheseas,  by  an  indenture  dated  the day  of ,  in  the  Recitals: 

fourth  year  of  the  reign  of  King  James  the  First,  made  ?^^®*?f  ^'^'^^ 

between  [lessor'],  then  lord  of  the  manor  of ,  in  the  county  years  at  pep- 

of aforesaid,  of  the  one  part,  and  [lessee],  of  the  other  P®"^™  ^^^  ♦ 

part,  for  the  consideration  therein  mentioned,  the  said  [lessor] 
did  demise,  grant,  and  to  farm  let  unto  the  said  [lessee],  his 
executors,  administrators,  and  assigns,  the  hereditaments 
hereinafter  described  and  hereby  assigned  by  their  then 
description  of  All,  &c.  [describe  parcels  from  lease],  to  hold 
unto  the  said  [lessee],   his  executors,   administrators,   and 

assigns,  from  the day  of then  last,  for  the  term  of 

600  years,  without  impeachment  of  waste,  at  the  yearly  rent  of 

one  peppercorn  if  demanded;  And  whereas  by  divers  mesne  of  mesne 

assignments  and  acts  in  the  law  the  said  leasehold  premises  «^-f  ^ 

became  Tested  in  [late  owner],  deceased,  for  all  the  residue  of 

the  said  term  of  500  years;   And  whereas  the  said  [late  ofwiUoflat^ 

owner]  duly  made  and  executed  his  will,  dated,   &c.,  and  *^^"^®'» 

thereby  bequeathed  all  his  personal  estate  whatsoever  to  the 

said  [vendor],  and  appointed  him  executor  of  his  said  will ; 

And  whereas  the  said  [late  owner]  died  on  the day  of 

,  18 — ,  without  having  revoked  or  altered  his  said  will, 

which  was  on  the day  of ,  18 — ,  duly  proved  in  the 

District  Registry  at ,  of  Her  Majesty's  High  Court  of 

Justice,  Probate  Division,  by  the  said  [vendor] ;  And  whereas 


(n)  The  above  form  is  one  which  was  formerly  in  very  general  Conveyance 
use,   and  which   is   still   sometimes    adopted   on   a  conveyance  ^  trustee 
of  land  purchased   for  partnership  purposes.     Where,   for  any    ^^   "°* 
reason,  it  may  not  be  thought  advisable  to  vest  the  property,  on 
the  decease  of  a  partner,  in  the  survivors  (see  last  Precedent),  the 
advantage  of  vesting  the  property  in  a  trustee  is  that  it  prevents 
the  necessity  of  shifting  the  legal  estate  at  every  change  which 
takes  place  in  the  firm,  by  the  introduction  of  a  new  partner,  or  the 
retirement  or  death  of  an  old  one. 
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XX.  Con-     the  said  [vendor]  is  seised  of  the  freehold  hereditaments 

yoyui06  ox 
freehoidaand  hereby  granted  for  an  estate  in  fee  simple,  free  from  incnm- 

^Tnitoetor^  brances ;  And  wheeeas  the  said  [vendor]  has  agreed  with  the 
Purtnenldp    said  [purchasers]  for  the  sale  to  them  of  the  said  freehold  here- 

ditaments  hereby  granted  in  fee  simple  in  possession,  and  also 

for  the  sale  to  them  of  the  said  leasehold  premises  hereby 
assigned  for  the  residue  of  the  said  term  of  500  years  respec- 
tively free  from  incumbrances,   at  the  aggregate  price  .of 

Tedatum,        £ .      NOW    THIS     INDENTURE    WITNESSETH 

9^^^         that,  in  pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by  the  said 

[purchasers],  of  which  sum  the  said  [vendor]  hereby  ac- 
knowledges the  receipt,  he  the  said  [vendor],  at  the 
request  and  by  the  direction  of  the  said  [purchasers],  testified 
by  their  respectively  executing  these  presents,  hereby  grants 
and  as  beneficial  owner  conveys  unto  the  said  [trustee]  and  his 
heirs,  All,  &c.  [describe  freehold  parcels],  To  hold  'all  the 
premises  hereby  granted  Unto  and  to  the  use  of  the  said 
[trustee],  his  heirs  and  assigns,  upon  the  trusts  and  for  the 
purposes  hereinafter  declared  and  expressed  of  and  concerning 
Further  the    same.     AND     THIS    INDENTUBE     ALSO    WIT- 

iestatum.  NESSETH  that,  in  further  pursuance  of  the  said  agreement, 

leaa^dds.  and  for  the  consideration  aforesaid,  he  the  said  [vendor],  at 
the  request  and  by  the  direction  of  the  said  [purchasers], 
testified  as  aforesaid,  hereby  assigns,  and  as  beneficial  owner 
conveys  unto  the  said  [trustee]  All  and  singular,  &c.  [describe 
leasehold  premises  by  their  modem  description],  which  same 
premises  were  described  by  their  former  description  and  demised 
as  hereinbefore  is  recited  by  the  hereinbefore  recited  indenture 
of  lease,  and  all  other  (if  any)  the  leasehold  hereditaments 
and  premises  demised  by  the  same  indenture :  To  hold  all 
the  premises  hereby  assigned  unto  the  said  [trustee],  his  execu- 
tors, administrators,  and  assigns,  for  the  residue  of  the  said 
term  of  500  years.  Upon  the  trusts  and  for  the  purposes 
hereinafter  declared  and  expressed  of  and  concerning  the  same : 

Dedaraticn  of  AnD  IT  IS  HEREBY  AGREED   AND   DECLARED  by  and  between  the 

parties  hereto  that  the  said  [trustee],  his  heirs,  executors,  admin- 
istrators, and  assigns,  shall  stand  and  be  seised  and  possessed 
of  the  said  freehold  and  leasehold  premises  hereby  granted 
and  assigned  respectively,  in  trust  for  the  said  [purchasers] 
respectively,  and  their  respective  executors,  administrators, 
and  assigns,  as  part  of  the  capital  or  joint  stock  of  their  said 
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partnership  buBiness,  and  in  proportion  and  according  to  their  ^^  ^^' 

several  shares,  rights,  and  interests  of  and  in  the  same ;  And  Freehoidi  and 

that  all  the  premises  hereby  conveyed  shall,  as  between  the  ^^^^^J^ 

real  and  personal  representatives  of  the  said  {jmrchasers]  Fartnenhip 

respectively,  and  to  all  intents  and  purposes  whatsoever,  be  ! — 

deemed  to  be  of  the  nature  of  personal  estate  (o). 
In  witness,  &c. 


XXI.  CONVEYANCE  of  Freeholds  on  Purchase 
by  a  Large  Partnership^  to  such  Uses  as  the 
Pabtnebs  or  a/ny  Two  of  them  shall  Appoint. 
PowEBs  for  tiie  Pabtnebs,  or  any  Two  of  them, 
to  Sell,  Mobtgaoe,  Lease,  dc,  the  Property. 

THIS  INDENTUBE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [six  partners],  Parties. 

carrying  on  the  business  of ,  at ,  in  the  County  of 

,  under  the  style  or  firm  of  [A.  &  Co.]  (who  are  herein- 
after referred  to  as  the  said  purchasers),  of  the  other  part : 

WITNESSETH,  that  in  consideration  of  the  sum  of  £ TesttUum, 

now  paid  to  the  said  [vendor]  by  the  said  purchasers,  of  Conveyance. 

which  sum  of  £ the  said  [vendor]  hereby  acknowledges 

the  receipt,  he  the  said  [vendor]  hereby  as  beneficial  owner 
conveys  unto  the  said  purchasers  and  their  heirs,  All,  &c. 
[describe  parcels],  To  hold  all  the  premises  unto  the  said 
purchasers.  To  suoh  uses,  upon  such  trusts,  for  such  inte-  To  uses  as 
rests  and  purposes,  and  generally  in  such  manner,  as  the  said  TOrvivora,  &c., 
purchasers,  or  the  survivors  or  survivor  of  them,  or  any  two  or  »°y  *^o 
of  the  said  purchasers  shall  from  time  to  time  or  at  any  time  S^pdnt. 
hereafter  appoint ;  And  in  default  of,  and  subject  and  without 
prejudice  to  any  such  appointment,  and  so  far  as  any  such 

(o)  The  last  clause  of  this  proviso  is  merely  declaratory ;  for, 
in  the  absence  of  any  stipulation  to  the  contrary,  *'  wherever  a 
partnership  purchase  real  estate  for  partnership  purposes  and  with 
pcurtnership  funds,  it  is  as  between  the  real  and  personal  representa- 
tives of  the  partner's  personal  estate :"  see  Darby  y.  Darby,  3  Drew, 
at  p.  606 ;  and  see  ante.  Vol.  lY.,  p.  282,  tit.  Pabtnbbships. 

No  declaration  against  dower  is  necessary  in  the  case  of  part- 
nership property :  see  notes  to  Lake  v.  Craddock,  1  WL  &  T.  L  C. 
174. 
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appointment  shall  not  extend,  To  the  use  of  the  said  pnr- 
chasers,  their  heirs  and  assigns :  Provided  always,  and  it  is 
hereby  agreed  and  declared  by  and  between  the  said  pur- 
chasers, that  is,  as  between  themselves  and  their  respective  real 
and  personal  representatives,  the  premises  hereby  conveyed 
shall  be  considered  as  part  of  the  estate  and  property  of  the 
said  partnership,  and  for  all  intents  and  purposes  whatsoever 
to  be  of  the  nature  of  personal  estate :  Provided  always, 
and  it  is  hereby  agreed  and  declared  by  and  between  the  said 
purchasers,  that  the  power  of  appointment  hereby  given  or 
limited  to  the  said  purchasers,  or  the  survivors  or  survivor  of 
them,  or  to  any  two  of  the  said  purchasers,  shall  be  from  time 
to  time  and  at  any  time  hereafter  exercisable  by  way  of  sale, 
mortgage,  lease,  or  other  disposition,  or  by  all  or  any  of  such 
modes  of  disposition,  and  that  any  two  of  the  said  purchasers 
shall  at  all  times  hereafter  have  full  power  to  sell,  mortgage, 
lease,  or  otherwise  dispose  of  the  premises  hereby  conveyed, 
or  any  part  thereof,  without  the  concurrence  of  the  others  or 
other  of  the  said  purchasers,  and  without  any  further  consent 
or  sanction  than  is  given  by  these  presents ;  And  that  every 
and  any  sale,  mortgage,  lease,  or  other  disposition  of  the 
same  premises,  or  any  part  thereof,  whether  the  same  shall  be 
under  or  by  virtue  of  the  said  power  of  appointment,  or  shall 
be  by  the  said  purchasers  or  the  survivors  or  survivor  of 
them,  without  exercising  the  said  power,  under  the  limitation 
to  the  said  purchasers,  their  heirs  and  assigns  hereinbefore 
contained,  shall,  as  regards  all  persons  whomsoever,  taking 
the  same  premises,  or  any  part  thereof,  as  purchasers,  mort- 
gagees, lessees,  or  otherwise,  be  valid  and  effectual  to  all 
intents  and  purposes  whatsoever,  and  bind  all  persons  having 
or  claiming  any  estate  or  interest  in  the  property  of  the  part- 
nership, without  any  concurrence,  consent,  or  sanction  on  the 
part  of  such  of  the  said  purchasers  as  shall  not  be  expressed 
to  be  parties  to  the  execution  of  the  said  power,  or  on  the 
part  of  the  legal  representatives  of  any  one  or  more  of  the 
said  purchasers  who  may  have  died ;  And  that  no  person 
paying  to  any  two  of  the  said  purchasers  (whether  such  two 
shall  be  appointors  or  not),  or  to  the  survivors  or  survivor  of 
the  said  purchasers,  any  gross,  or  yearly,  or  other  sum  or 
sums  of  money  in  respect  or  on  account  of  any  such  sale, 
mortgage,  lease,  or  other  disposition  as  aforesaid,  and  taking 
the  receipt  of  the  persons  or  person  to  whom  such  sum  or 
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sums  of  money  shall  be  bo  paid  as  aforesaid,  for  the  same,     ^^^  *^: 

▼67UI66  of 

shall  be  bound  or  concerned  to  see  to  the  application,  or  be  Froeboids  to 
answerable  for  the  loss,  misapplication,  or  non-application  of  p]^^**^ 
the  money  for  which  such  receipt  shall  be  expressed  to  be        ihaU 

given  as  last  aforesaid,  or  be  affected  by  any  impropriety  or  — — 

irregularity  on  account  of  or  in  relation  to  any  such  sale, 
mortgage,  lease,  or  other  disposition,  or-  the  giving  of  any 
such  receipt,   or  by  notice  of  any  partnership  whatsoever 
between  the  said  purchasers,  or  any  of  them,  or  of  any  trust, 
condition,  deed,  or  document  in  anywise  relating  to  any  such 
partnership  :  Pbovidei>  always  that  as  between  the  survivors  Proyisoaaymg 
and  survivor  of  the  said  purchasers  and  the  legal  personal  ^|^^„  ^. 
representatives  of  such  of  the  said  purchasers  as  may  have 
died,  nothing  herein  contained  shall  in  anywise  prejudice  or 
affect  any  equitable  right  relating  to  the  premises  hereby 
conveyed,  or  any  part  thereof,  or  to  any  sum  or  sums  of 
money  to  arise  or  become  receivable  from,  under,  or  in  respect 
of  any  such  sale,  mortgage,  lease,  or  other  disposition  of  the 
same  premises,  or  any  part  thereof,  as  aforesaid  (p). 
In  witness,  &c. 


XXn.  CONVEYANCE  of  Freeholds  (paH  of  a 
Settled  Estate)  by  Revocation  of  Uses  and  Ap- 
pointment by  a  sole  surviving  Trustee  selling 
under  a  Poweb  of  Sale  in  a  Settlement,  udth 
the  CONCURRENCE  of  the  Tenant  for  Life  and  a 
MoRTOAGEE  of  his  Life  Estate.  A  jointress  re- 
leases her  jointure ;  and  the  Trustee  of  the 
Term  for  securing  the  jointure  surrenders  the 
Term,  Covenant  as  to  payment  of  Succession 
Duty  (q). 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Between  [trvstee  of  settlement'],  of,  &c.,  of  the  first  part ;  Parties. 

(p)  The  above  is  a  somewhat  special  form  of  conveyance  on  the 
purchase  of  land  for  partnership  purposes,  and  has  been  found 
serviceable  in  practice  in  cases  where  a  firm  consists  of  numerous 
partners,  especially  where  it  is  likely  that  some  of  the  partners 
may  occasionally  be  employed  abroad  on  business  of  the  firm. 

{q)  Cases  in  which  trustees  sell  under  an  express  power  in  a 
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XXII.  C«i.    [tena/nt  for  life],  of,  &c.,  of  the  second  part  (r)  ;  [mortgagee], 

TniBtoe  under  of»  &c.,  of  the  third  part  (a) ;  [jointre8s]y  of,  <kc.,  widow  of 

5^^      Sir  [A.  B.],  Baronet,  late  of,  (fee,  deceased,  of  the  fourth 

'■ —  part ;  [trustee  of  jointure  term],  of,  (fee,  of  the  fifth  part  (t) ; 

Becitals :  and  [purchaser],  of,  &c.,  of  the  sixth  part :  Whebeas  by  an 
of  settlement;  indentore  of  settlement  dated,  &c.,  and  expressed  to  be  made 
between  [parties]  (being  the  settlement  made  in  contempla- 
tion of  the  then  intended  marriage  of  the  said  [terumtfor  Itfe] 
and  [mfe]  his  wife,  which  was  shortly  afterwards  solemnised), 
certain  lands  and  hereditaments  in  the  County  of ,  in- 
cluding among  other  hereditaments  the  hereditaments  here- 
inafter described  and  hereby  appointed  and  conveyed,  were 
assured,  subject  to  the  jointure  rent-charge  thereby  limited  in 
&vour  of  the  said  [jointress],  and  to  a  term  of  800  years 
vested  in  the  said  [trustee  of  term]  for  securing  the  same 


settlement  or  will  are  becoming  rare,  as  such  powers  are  now 
seldom  inserted  in  such  instruments,  in  reliance  on  the  extensive 
statutory  powers  vested  in  tenants  for  life  under  the  Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38).  And  even  as  regards  settlements 
and  wills  prior  to  the  commencement  of  the  Act,  recourse  is  more 
usually  had  to  the  statutory  powers  than  to  the  express  powers 
contained  in  such  instruments.  Sometimes,  however,  cases  arise 
where  it  is  convenient  to  exercise  express  powers  of  sale,  as  where 
there  is  only  one  trustee  of  the  settlement,  or  if  it  is  desired  to 
dispense  with  the  necessity  of  giving  the  notices  prescribed  by  the 
Act :  see  sects.  39,  45. 

(r)  The  consent  of  the  tenant  for  life  is  usually  required  by  the 
terms  of  express  powers  of  sale,  but  even  if  this  is  not  so,  his 
consent  is  now  rendered  necessary  by  the  Settled  Land  Act,  1882, 
sect.  56  (2). 

(s)  The  mortgage  being  for  a  term  of  years,  determinable  on 
the  death  of  the  tenant  for  life,  the  latter  has  still  the  legal  estate 
for  life  subject  to  the  term,  and  accordingly  the  tenant  for  life  is 
made  party  of  the  second  part,  and  the  mortgagee  of  the  third  ; 
if  the  mortgage  was  by  grant  of  the  life  estate,  the  order  of  these 
parties  would  be  reversed. 

(t)  The  trustee  of  the  term  need  not  be  made  a  party,  unless 
there  has  been  a  default  in  payment  of  the  rent-charge,  in  con- 
sequence of  which  he  has  entered,  or  taken  action  and  incurred 
costs  with  a  view  to  entry,  otherwise  the  release  of  the  jointure 
rent-charge  will  of  itself  determine  the  term  as  a  "  satisfied  term  " 
within  the  stat.  8  <fe  9  Vict.  o.  112.  A  term  does  not  become 
satisfied  within  the  meaning  of  this  Act,  unless  the  beneficial 
interest  in  the  whole  charge  secured  by  the  term,  and  the  bene- 
ficial interest  in  the  whole  estate  are  united  and  meiged  in  one 
person :  per  James,  L.J.,  in  Anderson  v.  Pignet,  L.  R.  8  Cku  at 
p.  189. 
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jointure  rentcharge,  and  also  subject  to  certain  charges  for    XXII.  Cwi- 
portions  as  therein  mentioned,  all  of  which  have  now  ceased  Tnutee  under 
to  be  payable,  and  to  the  terms  thereby  Umited  for  securing      f^^^ 

the  same  respectively,  all  of  which  last-mentioned  terms  have  

since  been  surrendered  or  determined  or  otherwise  merged  in 
the  inheritance  of  the  hereditaments  comprised  in  the  inden- 
ture now  in  recital,  to  the  use  of  the  said  [tenant  for  life]  and 
his  assigns  during  his  life  without  impeachment  of  waste, 
with  divers  remainders  over;  and  in  the  indenture  now  in  otvowerof 

sale  {y) ; 

recital  is  contained  a  power  enabling  the  said  [trustees]  and 
the  survivor  of  them,  and  the  heirs  of  such  survivor,  at  any 
time  during  the  life  of  the  said  [tenant  for  life],  at  the  request 
and  by  the  direction  of  the  said  [tenant  for  life],  (to  be  sig- 
nified by  any  writing  or  writings  under  his  hand  and  seal,) 
[recite  the  power  of  sale  verbatim,  with  the  power  to  give  re- 
ceipts,  and  to  revoke  uses  and  appoint  new  vses] ;  And  whereas  ^^  ^^^  ^^ 

the  said  [deceased  trustee  of  settlement]  died  on  the day  ' 

of ,  18 — ;  And  whereas  by  an  indenture  of  mortgage,  of  mortgage  of 

dated,  &c.,  and  made,  &c.,  the  said  [tenant  for  life],  in  con-      ^  ' 

sideration  of  the  sum  of  £ paid  to  him  by  the  said 

[mortgagee],  and  bargained,  sold,  and  demised  {z)  unto  the  said 
[mortgagee],  his  executors,  administrators,  and  assigns,  all 
the  said  manors  and  hereditaments  comprised  in  the  herein- 
before recited  indenture  of  settlement  (subject,  nevertheless, 
as  is  therein  mentioned),  to  hold  the  same  unto  the  said 
[mortgagee],  his  executors,  administrators,  and  assigns,  for 

(y)  The  question  was  formerly  much  agitated  among  convey-  Whether  an 
ancers,  whether  a  power  of  sale,  the  terms  of  which  admit  of  its  indefinite 
being  exercised  at  any  time,  is  or  is  not  invalid,  as  contravening  ^^^^^**^* 
the  well-known  rule  which  forbids  the  suspension  of  the  absolute 
vesting  of,  or  of  the  dominion  over,  property  for  a  longer  period 
than  a  life  in  being,  and  a  minority,  or  twenty-one  years  afberwards. 
See,  as  to  this  question,  post.  Vol.  VL,  sub  tit.  Settlbmbnts. 

The  terms  of  the  power  must,  of  course,  be  exactly  followed  in 
reciting  it ;  and  any  ceremonies  imposed  upon  the  giving  of  his 
consent  by  the  tenant  for  life  must  be  accurately  observed. 

(z)  Mortgages  of  life  estates  were  formerly,  as  a  general  rule, 
and  are  stiU  usually  framed  in  the  form  above  recited,  so  as  to  avoid 
question  as  to  the  extinguishment  of  powers  of  leasing,  <fec.  :  see 
ante,  p.  402,  n.  (x).  The  words  ''  bargain  and  sell "  were  employed 
in  order  that  the  instrument  might  operate  as  a  bargain  and  sale 
for  the  term,  as  a  simple  demise  for  the  term  would  confer  on  the 
mortg^ee  until  entry  only  as  an  interesse  termini,  as  to  which,  see 
ante,  Yol.  TIL,  p.  291,  sub  tit.  Leases. 

B. — ^VOL.   T*  E   E 
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the  term  of  99  years  if  the  said  [tenant  for  life]  should  so  long 
live,  subject  to  a  proviso  for  redemption  in  the  indenture  now 
in  recital  contained  (a) ;  And  whereas  the  said  [tnutee  ofsetUe- 
ment]  has  agreed  with  the  said  [purchaser]  for]the  sale  to  him 
of  the  fee  simple  in  possession,  free  from  incumbrances,  of  the 
hereditaments  hereby  conveyed  (being  part  of  the  said  here- 
ditaments comprised  in  the  hereinbefore  recited  indenture  of 

settlement),  at  the  price  of  £ ;  And  whebeas  the  said 

[jointress]  and  the  said  [mortgagee]  being  satisfied  that  the 
other  hei'editaments  remaining  subject  to  the  uses,  trusts, 
and  limitations  of  the  hereinbefore  recited  indenture  of  set- 
tlement, are  a  sufficient  security  for  the  said  jointure  rent- 
charge  and  mortgage  debt  respectively,  have  consented  to 
release  the  same  therefrom  respectively  [and  it  has  also  been 
agreed  that  the  said  [trustee  of  term]  shall  also  join  in  these 
presents  in  manner  hereinafter  appearing  (&)] ;  And  whebeas 
the  said  [tenant  for  life]  has  agreed  to  indemnify  the  said  [pur- 
chaser] in  respect  of  the  succession  duty  payable  on  the  death 
of  the  said  [jointress]  in  manner  hereinafter  appearing,  and 
also  to  give  to  the  said  [purchaser]  the  acknowledgment  and 
undertaking  hereinafter  contained.  NOW  THIS  INDEN- 
TUBE   WITNESSETH  (c)  that,  for  effectuating  the  sale, 

and  in  consideration  of  the  sum  of  £ paid  by  the  said 

[purchaser]  to  the  said  [trustee  of  settlement],  the  receipt  of 
which  sum  of  £ the  said  [trustee  of  setOeinent]  hereby 


Power  of  sale, 
how  to  be 
framed. 


(a)  The  proviso  for  redemption  should  not  be  set  forth,  as  the 
mortgagee  is  not  paid  off,  but  releases  the  lands  sold. 

(6)  See,  as  to  this  recital,  ante,  p.  416,  note  (<). 

(c)  The  exercise  of  a  power  of  sale,  it  is  obvious,  includes  both 
the  revocation  of  the  subsisting  uses  of  the  settlement,  and  the 
limitation  of  the  new  uses  in  favour  of  a  purchaser ;  and  therefore 
it  is  correct  to  accompany  such  a  power  with  an  express  clause  of 
revocation  ;  but  this  is  not  essential,  for  if  the  settlement  simply 
authorised  the  donees  to  sell  and  convey,  it  would  be  sufficient : 
Bishop  of  Oxford  v.  Leighton,  2  Vem.  367 ;  see  Sug.  Pow.  367. 
The  express  power  to  revoke,  indeed,  is  often  omitted,  being  in 
effect  comprised  in  the  power  to  appoint,  since  every  new  limita- 
tion of  uses  necessarily  involves  the  revocation  of  the  old  or  sub- 
sisting uses  for  which  they  are  to  be  substituted.  The  purchaser's 
conveyance  will  assume  the  form  either  of  a  deed  of  revocation  and 
new  appointment,  or  of  a  deed  of  new  appointment  alone,  as  the 
power  is  framed  in  one  way  or  the  other.  If  the  power  does  not 
require  an  express  revocation  of  the  uses  of  the  settlement,  the 
testatum  clause  in  the  precedent  in  the  text  which  contains  the 
revocation  should  be  omitted. 
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scknowledges,  the  said  [trustee  of  settlement],  at  the  request,    XXII.  Cwi- 
and  by  the  direction  of  the  said  [tenant  for  life],  as  beneficial  Tnutee  vndar 
owner  (d),  testified,  by  his  joining  in  these  presents,  in  exercise       Jj*^ 

of  the  power  for  this  purpose  contained  in  the  hereinbefore 

recited  indenture   of  settlement,  and  of  every  other  power 

enabling  him  in  this  behalf,  hereby  revokes  and  makes  void 

All  and  every  the  uses,  trusts,  powers,  and  provisoes  in  and  Revocation. 

by  the  hereinbefore  recited  indenture  of  settlement  limited 

concerning  the  said  hereditaments  hereinafter  conveyed,  and 

appoints,  that  All  that  messuage  or  &rm-house  and  farm  Appointment 

known  as  Farm,  situate  in  the  parish  of in  the  ^^^o^  • 

County  of  ,  and   more   particularly  described  in    the  ^•™• 

first  schedule  hereunder  written,  and  delineated  in  the 
map  thereof,  indorsed  upon  the  skin  of  these  pre- 
sents, and  therein  edged  with  a  line  coloured  ,  shall 

from  henceforth  remain   and  be,  and  he  hereby,  as  trus- 
tee, conveys  the   same  premises  To  the  use  of  the  said 
ipurchaser],  his  heirs  and  assigns.     AND   THIS  INDEN-  Farther 
TUBE  ALSO  WITNESSETH  that,  for  the  consideration  ^"^"^ 
aforesaid,  the  said  [jointress],  at  the  request  of  the  said  [tenant 
for  life],  as  to  her  said  jointure,  hereby  releases,  [and  the  said  Beleaae  by 
[trustee  of  term]  at  the  request  of  the  said  [jointress]  and  mortgagee^ 
{tenant  for  life],  as  to  the  said  term  of  800  years,  hereby  ^d  surrender 
surrenders,  and,  as  trustee,  conveys,]  and  the  said  [mort-  termor  and 
gagee]  as  to  the  said  term  of  99  years  determinable  as  afore-  °^ortgagee. 
said,  hereby  surrenders,  and  as  mortgagee  conveys,  unto  the 
said  [purchajser]  and  his  heirs.  All  and  singular  the  premises 
hereby  conveyed.  To  hold  all  the  premises  unto  the  said 
[purchaser],  his  heirs  and  assigns,  freed  and  discharged  from 
all  the  said  jointure,  and  the  said  mortgage  debt,  and  from  all 
powers  and  remedies  for  securing  and  recovering  the  same 
respectively,  and  to  the  intent  that  the  said  terms  of  800 
years  and  99  years  respectively  in  the  same  premises  may 
henceforth  be  merged  and  extinguished  in  the  freehold  and 
inheritance  thereof;  And  (e)  the  said  [jointress]  hereby  cove-  Covenant  by 

jointress 
against  incnni- 

{d)  This  implies  full  covenants  for  title  by  the  tenant  for  life : 
see  ante,  p.  220. 

(«)  A  jointress  is  neither  a  mortgagee  nor  a  trustee ;  and  it 
therefore  seems  incorrect  to  state  that  she  conveys  as  either  one 
or  the  other,  in  order  that  the  covenant  against  incumbrances  may 
be  implied  as  against  her.  It  seems  advisable  that  she  should 
covenant  expressly :  see  ante,  p.  225. 
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XXII.  Con-    nants  with  the  said  [pu/rchaser],  that  she  the  said  [jointress] 
Trustee  under  has  not  at  any  time  heretofore  done  or  knowingly  omitted  or 


pJJJ^       suffered  or  been  party  or  privy  to  anything  whereby  or  by 

■ •  means  whereof  the  said  jointure  rentcharge  and  premises 

hereby  released,  or  any  part  thereof,  are  or  is  or  may  be  im* 

peached,  charged,  incumbered,  or  affected  in  any  manner  what- 

soever  or  whereby  or  by  means  whereof  the  said  [jointress] 

is  in  anywise  hindered  from  releasing  the  same  premises  or 

Corenant  by     any  part  thereof  in  manner  aforesaid ;  And  the  said  [tenant 

to'^y  rawM-  f^^  ^*/^]  hereby  covenants  with  the  said  [purchaser]  that  the 

non  du^.        said  [tenant  for  life]  will,  as  and  when  the  same  shall  become 

payable,  pay  all  such  succession  duty  as  may  become  payable 

in  respect  of  the  premises  hereby  conveyed,  or  any  part  thereof, 

upon  the  death  of  the  said  [jointress],  and  will  at  all  times 

keep  the  said  [purchaser],  his  executors,  administrators,  and 

assigns,  effectually  indemnified  against  all  claims,  actions, 

proceedings,  costs,  and  expenses  whatsoever,  for  or  in  respect 

Aoknowledg-    of  such  succession  duty  or  any  part  thereof.    And  the  said 

™der-  [tenant  for  life]  hereby  acknowledges  the  right  of  the  said 

taking  (/).       [purchaser]  to  the  deeds  and  documents  mentioned  in  the 

second    schedule    hereunder    written,   and   to    delivery    of 
copies  thereof;  And  hereby  undertakes  for  the  safe  custody 
thereof. 
In  witness,  &c.  (g). 

The  FmsT  Schedule  hereinbefore  referred  to. 

The  Second  Schedule  hereinbefore  referred  to. 


(/)  As  to  statutory  acknowledgments  and  undertakings  as  to 
deeds,  see  ante,  Vol.  I.,  p.  251,  sub  tit.  Acenowlbdgmbnts,  and 
Vol.  II.,  p.  718,  sub  tit.  Conditions  of  Sale. 

(^)  The  execution  of  this  deed  by  the  tenant  for  life  must  be 
witnessed  by  two  witnesses  in  accordance  with  terms  of  the  power 
of  sale. 
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XXm.  CONVEYANCE  of  Freeholds  hy  Trubtbes 
under  a  Trust /or  Sale  contained  in  a  Will  to  a 
Purchaser  in  Fee  Simple  :  the  Widow  consents 
to  the  sale.  AoENOWLEDaMENT  hy  the  Trustees 
of  the  RiaHT  of  the  purchaser  to  the  production 
of  Deeds. 

THIS  INDENTURE,  dated  the day  of ,  18—, 

Bud  made  Between  \trustee\  of,  £c.,  and  [trustee^  of,  &c.,  of  Parties, 
the  first  part ;  \widow\  of,  &c.,  of  the  second  part ;  and 
^purchaser],  of,  &c.,  of  the  third  part :  Whereas  [testatorl^  RecitaU : 
late  of,  &c.,  duly  made  and  executed  his  will,  dated,  &c.,  and  ^^  ,  , 
thereby,  after  certain  legacies  and  specific  devises  (which  did  on  trust  for 
not  include  the  said  hereditaments  hereby  conveyed),  devised  * 
all  the  rest  and  remainder  of  his  real  estate  of  whatever  tenure 
imd  wherever  situate  unto  the  said  [trustees],  their  heirs  and 
assigns,  upon  trust  that  they  or  the  survivor  of  them,  or  the 
heirs  of  such  survivor,  their  or  his  assigns,  should,  with  the 
consent  in  writing  of  his  wife  the  said  [toidow],  during  her  life 
and  widowhood,  sell  the  same  real  estate  by  public  auction  or 
private  contract  as  therein  mentioned,  with  power  to  the  said 
[trustees']  for  efiectuating  any  such  sale,  to  execute  and  do  any 
such  assurance  and  thing  as  they  or  he  should  think  expe* 
4ient ;  And  the  said  [testator]  thereby  declared  that  the  said 
[trustees]  or  the  survivor  of  them,  or  the  heirs,  executors,  or 
administrators  of  such  survivor,  their  or  his  assigns,  should 
hold  the  proceeds  of  any  such  sale  upon  the  trusts  therein 
declared  of  or  concerning  the  same ;  And  in  the  said  will  was 
•contained  a  declaration  that  the  receipt  of  the  said  [trustees] 
or  the  survivor  of  them,  or  the  heirs,  executors,  or  admini- 
strators of  such  survivor,  their  or  his  assigns,  for  the  purchase- 
money  of  any  hereditaments  sold  under  the  trust  for  sale 
thereinbefore  contained,  should  be  a  sufficient  discharge  to 
the  person  or  persons  paying  such  purchase-money,  and  should 
exonerate  them  from  any  liability  to  see  to  the  application 
thereof,  and  from  being  liable  for  any  loss  or  misapplication 
thereof  {h);    And    the    said    [testator]    thereby    appointed 

(A)  In  the  case  of  a  will  made  or  revived  since  the  commence- 
ment of  the  Stat.  23  &  24  Vict  c.  145  (Lord  Cran worth's  Act),  the 
recital  of  the  ''receipt  clause"  would  appear  not  to  be  strictly 
necessary;  but,  where  the  clause  is  contained  in  the  will,  it  is 
osual  and  proper  to  set  it  out  at  length. 
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XXIII.  Con. 
▼eyanoe  by 

Tmiteei 
under  Tnut 
for  Sale  in  a 

wm. 


of  agreement 
for  ttJe ; 


of  agreement 
as  to  deeds 
retained. 


Tistatum, 


[executors]  to  be  the  executors  of  his  said  will :  And  whebeas^ 

the  said  testator  died  on  the day  of ,  18 — ,  being 

at  the  time  of  his  death  seised  of  the  said  hereditaments- 
hereby  conveyed,  and  without  having  revoked  or  altered  his 

said  will,  which  was  on  the  day  of ,  18 — ,  duly 

proved,  &c. :  And  whebeas  the  said  [trusteesif  with  the  con- 
sent of  the  said  [widow],  and  in  execution  of  the  trust  for  sale 
contained  in  the  said  will,  have  agreed  with  the  said  [pur- 
chaser] for  the  sale  to  him  of  the  said  hereditaments  in  fee 
simple  in  possession,  free  from  incumbrances,  at  the  price  of 

Jb* :  And  whebeas  the  several  deeds  and  writings  specified 

in  the  second  schedule  hereto  relate  as  well  to  other  heredita- 
ments as  to  the  hereditaments  hereby  conveyed,  and  upon  the 
trusts  for  the  said  sale,  it  was  agreed  that  the  said  [trtLstees\ 
should  give  such  acknowledgment  in  respect  thereof  as  herein- 
after appears.  NOW  THIS  INDENTURE  WITNESSETH 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [trustees]  by  the  said 

[purchaser],  of  which  sum  of  £ the  said  [trustees]  hereby 

acknowledge  the  receipt,  the  said  [trustees],  with  the  consent- 
of  the  said  [widow],  testified  by  her  executing  these  presents, 
hereby  as  trustees  convey  unto  the  said  [purchaser]  and  his 
heirs.  All  that  [describe  parcels  by  reference  to  plan  and 
first  schedule] :  To  hold  all  the  premises  unto  and  to  the 
tJSE  of  the  said  [purchaser],  his  heirs  and  assigns ;  And  the 
said  [trustees]  hereby  acknowledge  the  right  of  the  said  [pur- 
ctiaser]  to  the  production  of  the  several  deeds  and  writings^ 
specified  in  the  second  schedule  hereunder  written,  and  to 
delivery  of  copies  thereof ;  [And  they  hereby  undertake  for 
the  safe  custody  thereof]  (t). 
In  witness,  Sec, 

The  Fibst  Schedule  above  befebbed  to. 

The  Second  Schedule  above  befebbed  to. 


(i)  As  to  the  omission  or  modification  of  this  undertaking  in  the 
case  of  fiduciary  vendors,  see  ante,  sub  tit.  Aoknowlbdomiimts,. 
Vol.  L,  pp.  296  et  $eq. 
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XXIV.  CONVEYANCE  by  Trustees  under  a 
TRUST  for  SALE  Contained  in  a  oonyeyanoe  of 
even  date  with  a  Marriage  Settlement  (k). 

THIS  INDENTUKE,  made  the  day  of ,  18—, 

Between  [trustees]  {I),  of,  &c.,  of  the  one  part,  and  [pur^  Partiea, 
chaser"],  of,  (fee,  of  the  other  part :  Whereas,  by  an  indenture  Recitali  t 
dated,  &c.,  and  made  between  [parties],  in  consideration  of  a  of  conreyanc* 
marriage  then  intended  and  shortly  afterwards  solemnized  gaie; 
between  the  said  [settlor]  and  the  said  [trt/e],  the  messuage, 
farm,  and  hereditaments  hereby  conyeyed  were  conyeyed  and 
assured  unto  and  to  the  use  of  the  said  [original  trustees], 
their  heirs  and  assigns,  In  trust  for  the  said  [settlor]  and  his 
heirs  until  the  said  intended  marriage,  and  from  and  after  the 
solenmisation  thereof,   upon  trust  that  the    said  [original 
trustees],  or  the  surviyors  or  sunriyor  of  them,  or  the  heirs  of 
such  suryiyor,  should,  at  the  request  in  writing  of  the  said 


{k)  In  the  text  the  conyeyance  to  trustees  upon  trust  for  sale  is 
assumed  to  haye  been  drawn  in  the  usual  form,  and  to  contain 
references  to  the  intended  marriage  :  see  post,  tit.  Sbttlements. 
If  this  be  so,  a  question  may  be  raised  with  regard  to  the  right  of 
the  purchaser  or  his  assigns  to  production  of  the  settlement  by 
which  the  trusts  of  the  purchase-money  is  declared.  It  is  gene- 
rally considered  that  the  purchaser  is  entitled  to  production  of  the 
setUemeut  in  order  to  ascertain  that  it  contains  nothing  incon- 
sistent with  the  power  of  the  trustees  to  sell  and  giye  receipts,  but 
that  he  is  not  entitled  to  an  attested  copy,  or  to  any  covenant  for 
or  acknowledgment  of  right  to  production  of  the  settlement ;  and, 
consequently,  that  no  subsequent  purchaser  can  require  its  pro- 
duction unless  it  is  in  the  possession  of  the  immediate  yendor : 
Dart.  V.  &  P.  298 ;  Sugd.  V.  &  P.  436 ;  3  Day.  Cony.  44  (n) ; 
Yaizey  on  Settlements,  291 ;  see  also  West  y.  Beid,  2  Ha.  at  p. 
260 ;  and  Cooper  y.  Emery,  cit.  1  Hayes,  Cony.  673. 

If,  howeyer,  the  conyeyance  in  trust  for  sale,  as  is  sometimes  the 
case,  contain  merely  a  declaration  that  the  proceeds  of  sale  and 
rents  and  profits  till  sale  shall  be  held  upon  trust  for  the  settlor 
(the  settlement  of  eyen  date  declaring  that,  notwithstanding  this 
declaration,  the  proceeds  and  rents  and  profits  are  to  be  held  upon 
the  trusts  therein  declared),  the  trusts  of  the  settlement  will  be 
kept  off  the  title,  and  the  difficulty  as  to  production  will  be 
ayoided. 

(Q  The  trustees  are,  in  this  case,  assigns  of  the  original  trustees 
of  the  settlement.  For  their  power  to  exercise  the  trust,  see  ante, 
p.  83. 
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XXIY.  Oon- 
▼•juieebj 

TmitaM 

imdar  Tmit 

for  Sale  in  a 

Deed. 


of  appoint- 
ment of  new 
tmstees ; 


and  vesting 
declaration; 


of  agreement 
for  sale. 


[settlor]  and  [t£*t/e],  daring  their  joint  lives,  and  of  the  8ar- 
yivor  of  them  during  his  or  her  life,  and,  after  the  death  of 
snch  surviyor,  at  the  discretion  of  the  said  trustees  or  trustee 
for  the  time  being,  sell  the  same  premises  therein  comprised, 
either  together  or  in  parcels,  and  either  by  public  auction  or 
private  contract,  and  either  with  or  without  any  special  stipu- 
lations as  to  title  or  evidence  or  commencement  of  title  or 
otherwise,  and  might  for  the  purposes  aforesaid  or  any  of 
them  execute  and  do  all  such  assurances  and  things  as  they 
or  he  should  think  fit ;  And  should  by  and  out  of  the  moneys 
which  should  arise  from  any  such  sale  as  aforesaid  pay  the 
expenses  incurred  in  and  about  the  same  or  otherwise  in  or 
about  the  execution  of  any  of  the  trusts  or  powers  of  the 
indenture  now  in  recital,  and  should  stand  possessed  of  the 
residue  of  the  same  moneys  and  also  the  rents  and  profits  of 
the  said  premises  or  of  such  part  or  parts  thereof  as  should 
for  the  time  being  remain  unsold  Upon  such  trusts  and 
with  and  subject  to  such  powers,  provisoes,  agreements,  and 
declarations  as  were  declared  of  and  concerning  the  same 
respectively  by  an  indenture  then  already  engrossed  and 
bearing  even  date  with  the  indenture  now  in  recital,  and  made 
between  [parties] ;  And  it  was  thereby  declared  that  the  said 
[settlor]  and  [i^i/e],  during  their  joint  lives,  and  the  survivor 
of  them  during  his  or  her  life,  should  have  power  to  appoint 
new  trustees  thereof:  And  whebeas  [recite  death  of  two  original 
trustees]:  And  whereas,  by  an  indenture  dated,  &c.,  and 
made  between  [parties],  the  said  [settlor  and  wife],  in  exer- 
cise of  the  power  in  that  behalf  vested  in  them  by  the  Con- 
veyancing and  Law  of  Property  Act,  1881,  appointed  the  said 
[two  new  trustees]  to  be  trustees  of  the  said  indenture  of  the 

day  of ,  18 — ,  in  place  of  the  said  [two  deceased 

trustees],  and  the  said  [settlor  and  wife]  thereby  declared  that 
all  the  estate  and  interest  then  vested  in  him  the  said  [sur- 
viving trustee]  of  and  in  the  said  lands  and  hereditaments, 
subject  to  the  trusts  of  the  hereinbefore  recited  indenture  of 

the day  of ,  18 — ,  should  forthwith  vest  in  the  said 

[swrviving  and  new  trustees],  as  trustees  of  the  last-mentioned 
indenture  and  as  joint  tenants  upon  the  trusts  and  for  the 
purposes  of  the  same :  And  whebeas  [recite  death  of  wife, 
and  of  surviving  original  trustee  and  appointment  of  third 
new  trustee  in  his  place;  also  death  of  settlor];  And 
WHEBEAS  the  said  [trustees],  in  execution  of  the  trust  for  sale 
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contained  in  the  hereinbefore  recited  indenture  of  the XXIV.  Owi- 

Ytyaaeeby 

day  of ,  18 — ,  have  agreed  with  the  said  [purchaser]  for      Xnuteei 

the  sale  1«  him  of  the  her^taments  hereby  conveyed  in  fee    «^^ 
simple  in  possession,  free  from  incumbrances,  at  the  price  of        Bead. 

£ .       NOW    THIS     INDENTURE    WITNESSETH  Teitaium. 

that,  in  pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  sum  of  £ now  paid  to  the  said  [trustees] 

by    the  said    [purchaser],    of  which    sum    of    £ the 

said  [trustees]    hereby  acknowledge    the    receipt,  the  said 
[trustees]  hereby  as  trustees  convey  unto   the   said  [pur-  Conveyance. 
chaser]   and    his  heirs  Ajll    that    messuage,   farm-house,  Parcels: 
or    tenement,    with    the    stables;    barns,     and    outhouses  Fann-lionse 
thereto  belonging,   and  all  the  several  closes  or  pieces  of  ^ 
meadow  and  arable  land,  woods,  and  land  covered  with  water, 

commonly  known  as  the Farm,  all  which  hereditaments 

are  situate  in  the  parish  of ,  in  the  county  of ,  and 

are  more  particularly  described  with  the  acreage  and  nature 
and  quality  thereof  respectively  in  the  Schedule  hereunder 
written,  and  are  delineated  in  the  map  thereof  drawn  on  these 

presents  and  therein  coloured :  To  hold  all  the  premises 

Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs  and 
iissigns. 

In  witness,  &c. 

The  Schedule  above  eefebbed  to. 


XXV.  CONVEYANCE  on  a  Purchase  by  Trustees 
under  a  Power  in  a  Marriage  Settlement,  udth 
the  Consent  of  the  Parties  beneficially  interested ; 
the  Conveyance  being  made  to  the  Uses  of  the 
Settlement. 

THIS    INDENTURE,   made    the    day    of   , 


Between  [vendor],  of,  &c,,  of  the  first  part;  [husband],  of,  Partiea, 
&;c.,  and  [wife]  his  wife,  of  the  second  part ;  and  [trustees], 
of,   &c.,  of  the  third  part :    [Recite  the  assurance  or  other 
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XXY.  Coa- 

PnroliBM  by 

TnuteM 

Under  a 

Power. 

Recital  of 
settlementi 
containing  the 
power  to 
purchase  (n). 


Contract  for 
purchase. 


means  by  which  the  vendor  became  seised  in  fee]:  Ain> 
WHEREAS,  by  an  indentnre  of  release,  dated,  &o.,  and 
gronnded  on  a  lease  for  a  year,  and  expressed  to  be  made 
between  [parties]  (being  the  settlement  made  on  the  marriage 
of  the  said  [husband]  and  [iri/e],  his  wife),  certain  freehold 
hereditaments  were  conveyed  and  assured  to  the  uses,  upon 
the  trasts,  and  subject  to  the  powers,  provisoes,  and  declara- 
tions therein  expressed  and  declared  concerning  the  same  (o) ; 
And  by  the  indenture  now  in  recital,  a  sum  of  60001.  82.  per 
cent.  Consolidated  Annuities  were  settled  and  assured  upon 
certain  trusts  therein  mentioned ;  And  in  the  same  indenture 
was  contained  a  power  enabling  the  said  [trustees]^  or  the 
BUiriTor  of  them,  or  the  executors  or  administrators  of  such 
surviyor,  with  the  consent  in  writing  of  the  said  [husband] 
and  [wife]  his  wife,  or  the  survivor  of  them,  to  sell  and  dis- 
pose of  the  said  60002.  82.  per  cent.  Consolidated  Annuities, 
or  any  part  thereof,  and  to  lay  out  and  invest  the  moneys 
arising  from  such  sale  in  the  purchase  of  freehold  or  copyhold 
hereditaments  held  for  an  estate  in  fee  simple ;  which  here- 
ditaments, when  so  purchased,  should  be  settled  and  assured 
to  the  uses,  upon  the  trusts,  and  subject  to  the  powers,  pro- 
visoes, and  declarations  expressed  and  declared  concerning  the 
freehold  hereditaments  thereby  settled  and  assured,  or  such 
of  the  said  powers,  provisoes,  and  declarations  as  should  be 
then  subsisting,  undetermined,  and  capable  of  taking  effect ; 
Ain>  WHEREAS  the  said  [trustees],  in  pursuance  of  the  said 
power  contained  in  the  said  indenture  of  settlement,  have, 
with  the  consent  of  the  said  [husband]  and  [u;i/i?],  agreed  with 
the  said  [vendor]  for  the  purchase  (p)  of  the  unincumbered 
fee  simple  of  the  hereditaments  hereinafter  conveyed  at  the 

price  of  £ ;  And  the  said  [trustees],  for  the  purpose  of 

enabling  them  to  pay  the  said  .purchase-money,  have,  with 


Lease  and 
release. 


(a)  If  the  instrument  operated  not  only  as  a  release  of  freeholds 
but  also  as  an  assignment  of  leaseholds,  or  covenant  to  surrender 
copyholds,  or  otherwise,  say,  **  grounded,  so  far  as  the  same  ope- 
rated as  a  release,  on,  iic"  Conveyances  by  way  of  lease  and 
release  are  now  obsolete,  but  are  occasionally  met  with  in  practice, 
and  require  to  be  recited  in  deeds  and  other  instruments. 

(o)  In  the  present  case,  the  statement  of  the  uses  of  the  settle- 
ment may  be  dispensed  with,  reference  being  made  to  them  merely 
as  in  the  text.  For  a  form  of  recital,  where  the  uses  of  the 
settlement  are  set  out,  see  ante,  p.  416. 

(p)  See,  with  respect  to  the  form  of  this  recital,  ante,  p.  149. 


P&£C£D£NT8.  43tT 

such  consent  as  aforesaid,  sold  out  a  competent  part  of  the  ^^^'  ^^^^ 

__  V0JMIIM  on 

said  6000Z.   8Z.  per  cent.   Consolidated  Annuities :    NOW  PnrohMe  bj 

THIS  IKDENTUKE  WITNESSETH,  that,  for  effectuating  J^^ 

the  said  sale,  and  in  consideration  of  the  sum  of  £ paid       Powtr. 


by  the  said  [^ru^f^es]  to  the  said  \yendoT\  with  the  consent  of  Tuuuum. 
the  said  [husband]  and  [t(^€],  his  wife,  testified  by  their  Vendor,  In 
severally  executing  these  presents,  the  receipt  of  which  sum  of  parchaae- 
the  said  [vendor]  hereby  acknowledges,  the  said  [vendor]  mon«y» 
grants,  and  as  beneficial  owner  conyeys  unto  the  said  [trustees]  pnrchaaen. 
and  their  heirs  [describe  parcels] ;  To  hold  all  the  premises  Habendum. 
IJNTO  the    said  [trustees]^  and  their   heirs,  To  the  uses,  Tonsesof 
upon  the  trusts,  and  for  the  intents  and  purposes,  and  subject  ^^^^^^^ 
to  the  powers,  provisoes,  and  declarations  in  and  by  the 
hereinbefore-recited   indenture  of  settlement  declared    and 
contained  concerning  the  hereditaments  thereby  assured,  or 
such  and  so  many  of  the  said  uses,  trusts,  intents,  and  pur- 
poses, powers,  provisoes,  and  declarations  as  are  now  sub- 
sisting, and  capable  of  taking  effect  (g). 
In  witness,  &c. 


XXVI.  CONVEYANCE  upon  a  Sale  by  the  Trus- 
tees OF  A  Will  to  Trustees  of  a  Settle- 
ment, where  there  have  been  Changes  amongst 
the  persons  beneficially  entitled,  and  amongst 
the  Trustees  under  the  Settlement, 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [trustees  of  u^ill]^  of,  &c.,  of  the  one  part,  and  Parties. 
[trustees  of  settlement]  of  the  other  part :  Whereas  [testator],  Recitals 

late  of,  &c.,  made  his  will,  dated  the day  of ,  18 — ,  of  will ; 

and  thereby  devised  (amongst  other  things)  all  his  freehold 

and  copyhold  hereditaments  in  the   County  of  unto 

A.  B.  and  the  said  [trustees  of  unll],  the  trustees  of  his  will 


(q)  The  reference  to  uses  in  this  instance  is  simple,  as  there 
have  been  no  changes  in  the  trusteeship  or  in  the  beneficial  enjoy- 
ment since  the  date  of  the  settlement.  For  a  more  oompUcated 
case  see  the  next  Precedent. 
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o{  codicil ; 


•of  death  and 
probate; 


^^^^^^'  ^"    (thereinafter  called  his  trustees),  upon  trust  that  his  trustees 

Tmateef  of    should,  with  the  consent  in  writing  of  [u;t/e],  his  wife,  during 

il^ll^^^f    her  life,  and  after  her  death  at  the  discretion  of  his  trustees, 

Settlement    sell  the  same,  either  together  or  in  parcels,  and  either  by 

public  auction  or  priyate  contract,  and  with  power  to  make 

any  stipulations  as  to  title  or  evidence  or  commencement  of 

title,  as  to  them  should  seem  proper ;  And  the  said  [testator] 

thereby  declared  that  his  trustees  should  stand  possessed  of 

the  proceeds  of  such  sale,  upon  the  trusts  in  the  said  will 

declared  [add  receipt  clause^  if  the  tDill  contains  one] ;  And 

the  said  [testator]  thereby  appointed  [executors]  to  be  his 

executors ;  And  wheseab  the  said  [testator]  made  two  several 

codicils,  dated  respectively  the day  of and  the 

day  of ,  18 — ,  to  his  said  will,  but  did  not  thereby  alter 

his  said  will,  so  far  as  the  same  is  hereinbefore  recited :  And 

WHEBEAS  the  said  [testator]  died  on  the day  of , 

18 — ,  without  having  revoked  or  altered  his  said  will,  so  iar 
as  the  same  is  hereinbefore  recited,  and  without  having  re- 
voked or  altered  the  said  codicil  to  his  said  will ;  and  the  said 
will  and  codicil  were  proved  by  the  said  [executors],  the  execu- 
tors therein  named,  in  the  Principal  Begistry  of  the  Probate 

Division  of  Her  Majesty's  High  Court  of  Justice,  on  the 

ofeettlement;  day  of ,  18 — ;  And  WHEREAS  (r),  by  an  indenture  of 

settlement,  dated  the day  of ,  18 — ,  and  made,  &c. 

(being  a  settlement  made  upon  the  marriage  of  the  said 
[husband]  and  [wife]),  certain  freehold  hereditaments  were 
assured  and  limited  to  the  use  of  the  said  [htuband],  his 
heirs  and  assigns,  until  the  solemnization  of  the  said  mar- 
riage, and  after  the  solemnization  thereof  (subject  to  certain 
charges  which  have  now  determined)  to  the  use  of  the  said 
[husband]  and  his  assigns,  without  impeachment  of  waste, 
with  remainder  to  the  use  of  [trustees  to  preserve  contingent 
remainder],  and  their  heirs  during  the  life  of  the  said 
[husband],  in  trust  for  him  and  his  assigns,  and  to  preserve 
the  contingent  remainders ;  with  remainder  to  the  use  of  the 
first  and  every  other  son  of  the  said  [hUfSband]  by  the  said 
[wife]  successively,  according  to  their  respective  seniorities  in 
tail  male ;  with  divers  remainders  over ;  and  in  the  indenture 


(r)  This  recital,  being  the  commencement  of  a  new  title,  should 
be  a  general  recital  (see  antSf  p.  145),  and  is  accordingly  framed 
such. 
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now  in  recital  was  contained^  a  power  enabling  the  said  [%im-> 
band]f  if  he  ehonld  thereafter  marry  any  woman  other  than 
the  said  [m/e],  either  before  or  after  his  marriage  with  any 
other  woman,  by  any  deed  or  deeds,  with  or  without  power  of 
revocation,  and  new  appointment  to  appoint  to  any  woman 
whom  he  might  so  marry,  for  her  life  or  any  less  period,  any 
yearly  rentcharge  or  rentcharges  by  way  of  jointure,  not  ex- 
ceeding in  the  whole  the  yearly  sum  of  £ ,  to  be  charged 

upon  all  or  any  of  the  said  hereditaments  thereby  assured,  to 
be  paid  in  such  manner,  and  with  such  powers  and  remedies 
for  recoyering  and  enforcing  payment  of  the  said  rentcharge 
or  rentcharges  as  therein  mentioned ;  And  also  to  appoint  the 
premises  so  charged  to  any  person  or  persons,  for  any  term  of 
years,  in  such  manner  and  upon  such  trusts  as  therein  men- 
tioned ;  And  in  the  same  indenture  was  contained  a  power  for 
the  said  [trustees]  («)  and  the  surviyor  of  them,  and  the  exe- 
cutors and  administrators  of  such  suryiyor,  after  the  death  of 
the  said  [husband],  during  the  minority  of  any  son  of  the  said 
marriage,  who  if  of  full  age  would  be  entitled  to  the  posses- 
sion or  the '  receipt  of  the  rents  and  profits  of  the  said  here- 
ditaments thereby  assured,  at  the  discretion  of  the  trustees 
or  trustee  for  the  time  being,  to  sell  (t)  all  or  any  of  the 
said  hereditaments  thereby  assured  in  manner  therein  men- 
tioned; And  it  was  thereby  declared  that  the  trustees  or 
trustee  for  the  time  being  should  receiye  all  moneys  which 
might  become  payable  upon  any  such  sale  as  aforesaid, 
and  with  all  conyenient  speed,  invest  the  same  in  the  pur- 
chase of  other  lands  or  hereditaments,  in  England  or  Wales, 
for  an  estate  in  fee  simple  (u);  And  it  was  also  agreed 
that  the  trustees  or  trustee  for  the  time  being  should  settle 
and  assure,  or  cause  to  be  settled  and  assured,  all  such  of 


XXVI.  Con- 
▼•jaaMby 
TrnsteefOf 

wmto 

Tnuteeiof 
Sattlemeat. 


(«)  The  husband  being  deceased  at  the  date  of  this  conveyance, 
the  conditions  attached  to  the  exercise  of  the  power  of  sale  during 
his  life  are  omitted. 

(t)  If  any  of  the  money  which  is  being  invested  by  the  trustees 
of  the  settlement  has  arisen  from  money  received  upon  an 
exchange,  for  equality  of  exchange,  the  portion  of  the  power 
relating  to  exchanges  must  be  recited ;  and  similarly,  if  it  has 
ari^n  from  enfranchisement  or  otherwise,  the  powers  to  enfran- 
chise, ^,  must  be  recited ;  and  the  appropriate  words  must  be 
added  in  the  trust  of  moneys  arisen  from  sale,  dsc,  which  follows. 

(«)  The  remainder  (if  any)  of  the  trust  may  be  omitted,  as  the 
purchase  is  of  freeholds ;  and  see  note  (s)  above. 
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XXVL  Oon- 
▼eymaMby 
InuteMOf 

WUlto 
Tmiteaiof 
Settltmoat. 


of  mairiage 
and  issue; 


of  death  of 
wife; 

of  death  of 
trustee,  and 
appointment 
of  new 
trustee. 

of  second 
mairiage  and 
appointment 
of  jointure 
and  jointure 
terms: 


of  sale  of  part 
of  settled 
lauds : 


of  sgreement 
for  sale. 


the  lands  or  hereditaments,  so  to  be  purchased  as  aforesaid, 
as  should  be  freeholds  of  inheritance  to  the  uses,  upon  the 
trusts  and  with  and  subject  to  the  powers,  provisoes,  agree- 
ments, and  declarations  in  and  by  the  indenture  now  in  recital 
limited,  expressed,  and  declared,  or  under  the  powers  therein- 
before contained  of  jointuring,  to  be  limited,  expressed,  or 
declared  of  and  concerning  the  said  hereditaments  thereby 
assured,  or  as  near  thereto  as  the  deaths  of  parties  and  other 
intervening  circumstances  would  admit  of,  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging ;  And  in 
the  same  indenture  was  contained  a  power  of  appointing  a 
new  trustee  in  the  place  of  any  trustee  who  should  die  {x) ; 

And  whebeas  the  said  marriage  was  solemnised  on  the 

day  of  — — ,  18—,  and  there  was  issue  of  the  said  marriage 

one  son  only  [son],  who,  having  been  born  on  the day  of 

,  18 — ,  has  not  yet  attained  his  majority ;  And  whereas 

the  said  [wife]  died  on  the  day  of ,  18 — ;  And 

WHEBEAS  [recite  death  of  one  of  the  original  trustees  of  setde- 
ment,  appointment  of  new  tnistee,  and  conveyance  to  him  and 
surviving  trustee  (y)] ;  And  whebeas  the  said  [husband],  on  the 

day  of  - — ,  18 — ,  intermarried  with  [second  wife],  and 

by  deed  poll  under  his  hand  and  seal,  dated,  &c.  [tvith  appoint- 
ment of  jointure  to  second  wife,  and  of  the  hereditaments  com- 
prised  in  the  indenture  of  settlement  to  the  use  of  trustees  for 
a  term  to  secure  the  jointure]  ;  And  whebeas  the  said  [husband] 

died  on  the day  of ,  18 — ;  And  whebeas  the  said 

[trustees  of  settlement]  have  recently,  in  exercise  of  the  power 
vested  in  them  by  the  hereinbefore  recited  indenture  of  settle- 
ment, sold  certain  of  the  said  hereditaments  thereby  assured ; 
And  whebeas  the  said  [trustees  of  will]  have,  in  exercise  of 
the  trust  in  that  behalf  vested  in  them  by  the  hereinbefore 
recited  indenture  of  settlement,  agreed  with  the  said  [trustees 
of  settlement],  for  the  sale  to  them  of  the  fee  simple  in  pos- 
session of  the  said  hereditaments  hereby  conveyed  at  the  price 


{x)  This  part  of  the  recital  will  be  omitted  if  the  settlement 
does  not  contain  it,  as  the  appointment  recited  later  on  would 
then  be  made  under  the  statutory  powers :  see  ante,  YoL  II.,  sub 
tit.  Appointment  op  New  Trustees,  pp.  3-7. 

(y)  If  the  appointment  of  the  new  trustee  was  made  after 
December  31,  1881,  the  property  will  have  passed  by  vesting 
declaration  :  see  ante.  Vol  II.,  p.  29  ;  and  for  a  form  of  recital  of 
such  declaration,  see  awte,  p.  424. 
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of  £ y  which  is  intended  to  be  paid  by  the  said  [trustees  of  ^^^J}*  ^^ 

settlement]  oat  of  moneys  in  their  hands  arising  from  the  sale  Tnuteei  of 
of  the  said  hereditaments  so  sold  by  them  as  aforesaid.  NOW  ^^^ 
THIS  INDENTURE  WITNESSETH  that,  for  eflfectuating    Bettknwiit^ 

the  said  sale,  and  in  consideration  of  the  sum  of  £ paid  TesCaium, 

to  the  said  [trustees  of  wiU]  by  the  said  [triLstees  of  settlemeni\^ 
of  which  sum  of  £ the  said  [trustees  of  wUX\  hereby  ac- 
knowledge the  receipt)  the  said  [trustees  ofwilI\  do,  and  each 
of  them  doth  hereby  grant,  and  as  trustees  convey,  unto  the 
said  [trustees  of  settlement']  and  their  heirs,  All  that,  &c.  Conveyanoe. 
[parcels],  To  hold  all  the  premises  unto  the  said  [trustees  of  Paicels. 
settlement]  and  their  heirs,  To  the  uses,  upon  the  trusts,  and  H(Aendum, 
with  and  subject  to  the  powers,  provisoes,  agreements,  and 
declarations  which  under  or  by  virtue  of  the  hereinbefore  recited 

indenture  of  settlement  of  the  day  of ,  18 — ,  and 

any  deed  or  writing,  whereby  any  of  the  powers  (other  than 
those  of  leasing)  {z)  in  such  indenture  contained,  have  been 
duly  exercised,  and  in  consequence  of  any  births  or  deaths  are 
now  subsisting  or  capable  of  taking  effect  in  such  of  the  here- 
ditaments comprised  in  such  indenture  of  settlement  as  remain 
unsold,  but  not  so  as  to  increase  or  multiply  charges,  or  powers 
of  charging. 
In  witness,  &c. 

(7)  If  there  have  been  any  portions  charged  upon  the  settled 
land,  and  secured,  as  is  frequently  the  case,  by  mortgage,  add 
here,  "  and  mortgaging  for  the  purpose  of  raising  portions." 

The  declaration  of  uses  will  require,  as  a  rule,  careful  modifica- 
tion 80  as  to  adapt  it  to  the  circumstances  of  the  case.  Thus,  in 
the  text,  births  and  deaths  are  referred  to  because  the  limitations 
to  which  the  settled  property  is  subject  have  been  varied  by  the 
birth  of  the  son  and  by  the  death  of  the  husband,  and  possibly, 
also  (if  a  jointure  was  limited  to  her),  of  the  first  wife. 
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XXYIL  Con^i 
▼ayttiieeof 

Freeholdibj 
Tenant  Dnr 
Ltfouadsr 

tetttedLaad 
AAt,  1888. 


Parties. 


Recitals: 
of  title  of 
tenant  for 
life: 


of  power  of 
sale  : 


XXVn.  CONVEYANCE  of  Freeholds  on  sale  btf 
Tenant  for  Life  under  the  Settled  Land 
Act,  1882 ;  the  Purchase-money  being  paid  to 
the  Trustees  of  the  Settlement  (a).  Vabu- 
TioNS  where  the  Purchase-money  is  paid  into 
Court,  and  where  the  Sale  includes  the  Prin- 
cipal  Mansion-house,  &c. 


THIS  INDENTURE,  made  the 


day  of 


Between  [tenant  for  life]  (6),  of.  Sec.,  of  the  first  part ; 
[trustee],  of,  &c.y  and  [trustee],  of,  Sec,  of  the  second  part ; 
and  [purchaser],  of,  &c.,  of  the  third  part :  Whereas,  under 
or  by  virtne  of  an  indenture  of  settlement  dated,  <S^.,  and 
made.  Sec,  the  hereditaments  hereby  conveyed  stand  limited  to 
certain  uses,  under  which  the  said  [tenant  for  life]  is  tenant  for 
life  in  possession  thereof,  with  remainders  over,  and  the  said 
indenture  of  settlement  contains  a  power  for  the  said  [tenant 
for  life]  to  raise  a  sum  or  sums  of  money  by  way  of  portions 
for  his  children  as  therein  mentioned,  and  also  contains  a 
power  for  the  said  [trustees]  (c),  with  the  consent  of  the  said 


Undivided 
shares. 


RestrictlTe 
covenants. 


Sale  of  prin- 
cipal mansion 
house. 


(a)  See  as  to  notice  to  be  given  to  the  trustees  of  the  settle- 
ment, ante,  p.  53. 

(6)  Certain  persons,  other  than  those  strictly  denominated 
tenants  for  life,  are  entitled  under  sect  58  of  the  Act,  to  exercise 
the  powers  conferred  upon  a  tenant  for  life  by  the  Act  These  are 
enumerated  in  Vol.  III.,  pp.  29,  30,  sub  tit.  Leases  ;  see  also  ante, 
p.  42.  Married  women  (alone,  if  entitled  for  their  separate  use, 
otherwise  jointly  with  their  husband)  can,  under  sect.  61,  exercise 
the  powers  of  a  tenant  for  life  imder  the  Act  In  the  case  of  a 
lunatic  (ie,,  a  lunatic  so  found  by  inquisition)  the  powers  are 
exerciseable  by  his  committee,  and  the  committee  will  convey  in 
the  name  of  the  lunatic,  and  the  latter  would  not  be  a  party  to 
the  conveyance.  With  respect  to  the  case  of  an  infant  absolutely 
entitled,  see  post,  pp.  470  et  seq,.  Precedent  XLII.,  and  the  notes 
thereto. 

If  the  settled  land  be  an  undivided  share,  the  tenant  for  life  has, 
imder  sect.  19,  all  necessary  powers  of  concurrence  with  his  co- 
owners  in  the  sale  of  the  entirety. 

A  tenant  for  life,  upon  a  sale  of  settled  land,  may  impose 
restrictive  covenants  upon  the  purchaser,  or  may  enter  into  such 
covenants  so  as  to  bind  the  settled  land :  see  sect  4  (b). 

(c)  If  the  property  sold  be  the  principal  mansion  house  of  the 
settled  estate,  and  the  demesnes  usually  held  therewith,  the  con- 
sent of  the  trustees,  or  an  order  of  die  Court,  is  necessary  to 
enable  the  tenant  for  life  to  sell :  see  Settled  Land  Act,  1882, 
sect.  15,  and  ante,  p.  44.      If  the  sale  is  made  with  the  consent 
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[tenant  for  life]  (d),  to  sell  the  said  hereditaments  as  therein  XXVIL  Cwu 

mentioned  :  Akd  whereas  no  money  has  been  actually  raised  Freeholdi  by 

niider  the  said  power  of  portioning  at  the  date  of  these  S?"*/*' 

Battled  Land 

of  the  trustees,  the  trustees  will  be  necessarily  parties,  and  then  Act,  1888. 
will  be  recited  as  follows : — 

**  Akd  whereas  the  said  [trustees]  have  agreed  to  testify 

their  consent  to  such  sale  in  manner  hereinafter  appearing." 

If  the  sale  be  made  with  the  sanction  of  the  Court,  the  trustees  Sale  with 
will  not  be  necessary  parties  unless  they  are  to  receive  the  Miction  of 
purchase-money.     The  following  recitals  will  be  inserted  : —  ^^^' 

"And  whereas,  by  an  order  of  the  Chancery  Division  of 

her  Majesty's  High  Court  of  Justice,  dated  the day  of 

,  18 — ,  and  made  by  Mr.  Justice  X.     In  the  matter  of 

the estate,  &c.  [set  out  thefidl  title  of  the  matter],  on  the 

application  of  the  said  [tenant  for  life],  the  tenant  for  life 

under  the  said  settlement,  it  was  ordered  that  the  said  [tenant 

for  Ufe],  or  his  successors,  be  at  liberty  to  sell  the  principal 

mansion-house  and  the  lands  usually  held  therewith  (being 

the  said  lands  and  hereditaments  hereby  conveyed).'* 

If  the  sale  is  made  pursuant  to  a  contract  conditional  upon  the 
order  of  the  Court  being  obtained,  the  recital  in  the  text  relating 
to  the  contract  wiU  be  varied  accordingly.  * 

(d)  In  the  case  in  the  text  the  trustees  of  the  settlement  are, 
by  the  definition  contained  in  sect  2  (8)  of  the  Settled  Land  Act, 
1882,  trustees  of  the  settlement  for  the  purposes  of  the  Act.  If 
the  settlement  contain  a  clause  appointing  the  trustees  to  be 
trustees  for  the  purposes  of  the  Act,  this  clause  should  be  recited. 
If  there  be  no  trustees  satisfying  this  definition,  application  must 
be  made  to  the  Court  for  the  appointment  of  trustees  of  the  settle- 
ment for  the  purposes  of  the  Act,  and  the  order  must  be  recited  : 
see  post,  p.  444.  It  would  appear  to  be  advisable  in  all  cases, 
whether  the  trustees  are  parties  to  the  conveyance  or  not,  to  show 
by  the  recitals  who  are  the  trustees  of  the  settlement  for  the  pur- 
poses of  the  Act,  for  it  would  seem  that  if  a  purchaser  has  notice 
that  there  are  no  such  trustees,  or,  as  the  case  may  be,  that  there  was 
only  one  such  trustee,  or  that  there  was  not  the  proper  number  of 
such  trustees  in  existence  at  a  time  which  would  admit  of  the  proper 
notice  being  given  (see  sect.  45  of  the  Act),  he  would  have  notice 
that  the  requirements  of  the  Act  had  not  been  satisfied ;  and  he 
would  probably  not  get  a  good  receipt  for  his  purchase-money,  and 
his  title  would  at  least  be  questionable.  It  may,  perhaps,  be 
doubted  whether,  on  a  subsequent  sale  to  the  purchaser,  he  could 
be  required  to  show  that  the  proper  number  of  trustees  was  in 
existence  at  the  proper  date;  but  it  would  be  prudent,  at  all 
events,  to  have  a  record  of  the  fact  upon  the  face  of  his  conveyance. 
The  foregoing  remarks  (with  the  exception  of  that  relating  to  the 
validity  of  the  receipt)  appear  to  be  applicable  when  the  purchase- 
money  is  paid  into  Court 

B. — ^VOL.   V.  F  F 
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XXVII.   Con- 
▼eyanee  of 

Treolioldi  by 
Tenant  for 
Life  nnder 

Settled  Land 
Aet,  1882. 

of  agreement 
for  Kale. . 

TesUUum. 


Payment  of 
purchase- 
money  into 
Court 


presents  {e)  :  And  whebeas  the  said  [tenant  for  li^e\  as  such 
tenant  for  life  as  aforesaid,  has  agreed  with  the  said  [jntr- 
chaser]  for  the  sale  to  him  in  fee  simple  in  possession,  free 
from  incumbrances,  of  the  said  hereditaments  hereby  con- 
veyed, at  the  price  of  £ (/)  :  And  whereas  [recite  agree-- 

mentfor  acknowledgment  and  undertaking  as  to  deeds].  NOW 
THIS  INDENTURE  WITNESSETH  that,  in  pursuance  of 
the  said  agreement,  and  in  consideration  (g)  of  the  sum  of 
£ paid  by  the  said  [purchaser']  by  the  direction  of  the 

{e)  It  is  advisable,  having  regard  to  sect.  20  of  the  Act  of  1882, 
to  refer,  in  reciting  the  settlement,  to  any  power  of  charging  the 
estate  by  way  of  portions  or  otherwise,  and  to  recite  that  no  money 
has  been  actually  raised  under  any  such  power,  in  order  to  preclude 
a  future  purchaser,  after  the  lapse  of  twenty  years,  from  making 
auy  requisition  as  to  estates,  interests,  or  chaises,  conveyed  or 
created  for  securing  such  money.  It  must  be  borne  in  mind  that 
a  sale  by  a  tenant  for  life  under  the  Settled  Land  Acts  is  subject 
to  requisitions  as  to  the  validity  of  the  exercise  of  the  statutoiy 
power,  the  effect  of  the  then  intended  conveyance,  &c.,  as  in  the 
case  of  the  exercise  of  an  express  power  of  sale.  As  to  the  in- 
sertion of  negative  recitals  generally,  see  ante,  p.  140. 

(/)  The  tenant  for  life  has  the  option,  under  sect.  22,  to  direct 
whether  the  purchase-money  shall  be  paid  into  Court  or  to  the 
trustees.  If  he  chooses  to  direct  payment  into  Court,  the  trustees 
will  not  be  parties  to  the  conveyance  unless,  having  the  l^al 
estate,  they  give  an  acknowledgment  in  respect  thereto,  the 
following  recitals  will  be  here  inserted : — 

''And  whereas,  upon  the  said  agreement  being  entered 
into,  the  said  [purchaser]  paid  to  the  said  [tenant  for  life]  the 

sum  of  £ ,  by  way  of  deposit ;  And  whereas,  in  pursuance 

of  an  order  of  the  Chancery  Division  of  her  Majesty's  High 
Court  of  Justice,  dated,  &c.,  and  made  by  Mr.  Justice  X. : 

In  the  matter,  &c.,  the  sum  of  £ ,  being  the  amount  of  the 

said  deposit,  after  deducting  therefrom  the  costs  of  paying  in 
the  same,  was  paid  by  the  said  [tenant  for  life]  into  Court  to 
to  the  credit  of,  &c. ;  And  whereas,  in  pursuance  of  an  order, 
&c.,  the  sum  of  £ ,  being  the  amount  of  the  said  purchase- 
money  after  deducting  therefrom  the  said  deposit,  were  duly 
paid  by  the  said  [purchaser]  into  Court  to  the  credit  aforesaid/' 

(g)  If  the  purchase-money  be  paid  into  Court,  the  oonsideratioii 
will  be  stated  as  follows : — 

"In  consideration  of  the  said  sum  of  £ and  £ 

(making  together  the  sum  of  £ )  so  paid  as  aforesaid,  of 

which  sums  of  £ and  £ the  said  [tenant  for  life] 

hereby  acknowledges  the  payment  in  manner  aforesaid." 
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«aid  [tenant  for  life]  to  the  said  [trustees]  as  such  trustees  XXVII.  Coa- 
JAS  aforesaid  {h),  the  receipt  and  payment  whereof  in  manner  Proeholda  by 
aforesaid  the  said  [trustees]  and  the  said  [tenant  for  life]     JjJTundSr 
respectively  hereby  acknowledge,  the  said  [tena/nt  for  life]j   Settled  Land 

in  exercise  of  the  power  in  this  behalf  given  to  him  by  — L- 

the    Settled  Land  Act,  1882,  and  of   every  or  any  other 
power  enabling  him  (t),  hereby,  as    beneficial   owner,  con- 
veys nnto  the   said  [purchaser]  and  his  heirs  All  those  Parcels, 
the  several  closes  and  parcels  of  land,  containing  in  the  whole 

acres, roods,  or  thereabouts,  situate  and  being  in 

the  parish  of ,  in  the  county  of  ,  all  which  closes 

and  parcels  of  land  and  hereditaments  are  more  particularly 
■described  in  the  first  schedule  hereunder  written :  To  hold 
sH  the  premises  Unto  and  to  the  use  of  the  said  [purchaser]^ 
his  heirs  and  assigns,  Freed  and  discharged  from  the  limita- 
tions, powers,  and  provisoes  of  the  said  indenture  of  settle- 
ment, and  from  all  estates,  interests,  and  charges  subsisting 
•or  to  arise  thereunder:   Provided  always,  that  so  far  as  ProidBo 
regards  the  reversion  or  remainder  expectant  on  the  life  estate  ^^antf  for 
of  the  said  [tenant  for  life]  in  the  premises  hereby  conveyed,  title  U). 
And  the  title  to  and  the  further  assurance  thereof  after  his 
decease,    the    covenants    on    his    part    implied    in    these 
presents  by  statute  shall  not  extend  to  the  acts  or  defaults  of 

(A)  The  trustees  join,  in  the  precedent  in  the  text,  only  for 
the  purpose  of  receiving  the  purchase-money.  The  power  to 
convey,  conferred  on  the  tenant  for  life  by  sect.  20,  gives  him  a 
statutory  power  (analogous  to  the  common  law  power  sometimes 
given  to  executors)  to  transfer  the  fee  simple,  or  other  estate,  the 
iiubject  of  the  settlement,  which  is  quite  independent  of  any  powers 
vested  in  the  trustees  by  the  settlement  itself.  It  seems  therefore 
superfluous  to  make  the  trustees  convey,  though  this  course  is 
sometimes  adopted  :  see  post,  p.  448,  note  (r).  An  express  cove- 
nant by  the  trustees  that  they  have  not  incumbered  may  be  inserted 
after  the  habendum.  For  a  form  of  such  covenant,  see  ante,  p.  419, 
mutatis  mutandis. 

(i)  In  the  case  of  a  sale  of  a  principal  mansion-house,  dra.,  add 
t(as  the  case  may  require) — 

''With  the  consent  of  the  said  [trustees]  testified  by  their  Sale  of 
respectively  executing  these  presents."  h^M|,**5teL 


or, 


*'  By  the  order  and  with  the  sanction  of  the  Court,  testified 
ly  the  hereinbefore  recited  order  of,  &c." 

(j)  A  limitation  of  this  kind  is  usually  inserted  where  a  tenant 
for  life  conveys  under  an  express  or  statutory  power :  see  Dart, 
V.  &  P.  548. 

F   F    2 


'-  v^ 


^  »2  -f  liic  *•  TszunH  ^s  'Ti  ' ram  3i. 


JL-r.  ItJti   j«    isHi   >»#    rxtJT  JOB.  Lipx  // 


J*/*, ;  ''r^^v^vi],  Crf,  ic-t^  cf  iitt  v^:xA  jars :  ACii  ^^pwrrAJwr^ 

y  m    if^.f        ^^f^  i^iithsr.x'^  UJi  %aA  S>  'a.  B.\  ^Le  sTrnzudfuika  of  the  said 

/,*  /   f»  H>  ,  fAtfont  p/r  hU^  V^'^  Ler^Uj^  ULAdt  asd  executed  hift 

*^  '  '^  '  will,  dAV/J,  //^,f  %tA  therehj  derii^i  AH  lis  mMDors  and  free- 

b//M  fh*:%^'i»i^*in,  landa,  tenemenis,  and  hereditaments  in  the 

ttmuiurn  i4 and ,  or  elsewhere,  compiisiiig  (with 

(Mu^  hf^t'A'iXATfianiii)  the  hereditaments  described  in  the  first 
m'.hs'Atih  and  in  th«  first  part  of  the  second  schedule  to  these 
yrt'Mtitiim  fi'M\H'jAiy t:\jf  and  intended  to  be  hereby  conTey^  ^ 
i\ii^  UMo  id  his  eldest  son  [C.  B.],  for  his  life,  with  remainder 

{k)  \n  the  Precedent  in  the  teit  the  tenant  for  life  is  assomed 
to  liav<»  the  legal  estate,  and  in  that  case  he  has  the  custody  of 
the  AtiuUf  and  in  the  proper  person  to  give  the  requisite  acknow- 
liKli(rnont*  If  the  legal  estate  is  vested  in  the  trustees,  the  deeds 
wlir|;roHtinia1)ly  be  in  their  custody,  and  they  will  accordingly  give 
an  m)kri(iwlodgmoiit  (d  the  purchaser's  right  to  production  thereof; 
as  to  whsthor  they  should  also  give  an  undertaking  for  safe  custody 
of  tlitf  (loodSf  SCO  anUt  Vol  I.,  p.  226,  sub  tit  Aocnowlbdomxnts. 
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io  the  use  of  [trustees  of  wiU],  their  heirs  and  assigns,  in  ^  XXVIII. 
tmst  to  preserre  contingent  remainders  during  the  life  of  the  preeholdi  and 
said  [C.  B.]  as  therein  mentioned,  and,  after  his  decease,  to  ^"^^{^^ 
the  nse  of  the  said  [tencmtfor  life]  (now  the  said  Sir  [tenant     Life  under 
for  life"],  party  hereto),  the  eldest  son  of  the  said  [C.  B.],  for     ^ot  I8a2. 

his  life,  with  divers  remainders  over ;  And  the  testator  thereby  

bequeathed  All  his  leasehold  messuages,  lands,  and  tenements 

in  the  county  of aforesaid,  being  the  leasehold  properties 

described  in  the  second  part  of  the  second  schedule  to  these 

presents,  and  intended  to  be  hereby  conveyed  to  the  said 

Itrustees  of  wiM],  their  executors,  administrators,  and  assigns, 

for  the  residues  of  the  several  terms  for  which  he  held  the 

same  respectively,  upon  trusts  corresponding  with  the  uses 

and  trusts  thereinbefore  limited  and  declared  respectively  of 

And  concerning  the    said    freehold    hereditaments    thereby 

devised  so  far  as  the  nature  and  tenure  of  the  property  would 

permit:   And  whebeas  the  said  Sir  [A.  B.],  the  testator, 

made  a  codicil,  dated,  &c.,  to  his  said  will,  and  thereby 

x^harged  all  his  real  estate  with  certain  annual  payments,  but 

did  not  otherwise  alter  or  aSect  his  said  will  so  far  as  the 

same   is  hereinbefore  recited:   And  whereas  the  said   Sir  of  death  and 

[A.  B.]  died  on  the day  of ,  18 — ,  without  having  ^^     * ' 

revoked  or  altered  his  said  will,  except  so  far  as  the  same  was 
Altered  by  the  said  codicil,  and  without  having  revoked  or 

altered  his  said  codicil,  which  were,  on  the day  of , 

18 — ,  duly  proved  in  the  Prerogative  Court  of  the  Archbishop 
of  Canterbury  by  the   said  [trustees  of  wiU]t  the  executors 

named  in  the  said  will :  And  whereas,  by  the Estates  of  a  private 

Act.  18-,  the  manors,  messnages.  lands,  tenements,  and  here-  i^*  f  J.J|^ 
ditaments,  late  of  the  said  Sir  [A.  B.],   the  grandfather,  with  the 
deceased,  and  respectively  specified  in  the  first  and  second  estativ; 
schedules  thereto,  the  [X.]  Estate,  consisting  of  all  the  here- 
ditaments comprised  in  the  hereinbefore  recited  indenture  of 

mortgage  of  the  day  of ,  18 — ,  and  parts  whereof 

Are  intended  to  be  hereby  conveyed,  being  set  forth  in  such 
first  schedule,  and  the  [Y.]  Estate,  parts  whereof  are  intended 
to  be  hereby  granted  and  assigned  respectively,  being  included 
in  such  second  schedule,  are  absolutely  vested  in  [trustees 
mider  Act],  their  heirs,  executors,  administrators,  and  assigns, 
According  to  the  nature  and  tenure  thereof  respectively,  freed 
and  discharged  from  all  gifts,  devises,  uses,  trusts,  limitations, 
annuities,  charges,  powers  and  provisions  contained,  given,  or 
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XXVIII. 

Conveyance  of 

Ereelioldi  and 

Leaseholds  by 

Tenant  for 

life  nnder 

Bottled  Land 

Aot,  1882. 


of  snccession 
of  father,  his 
death  and 
succession  of 
tenant  for 
Ufe: 


of  death  of 
trustee  under 
Act; 

of  conveyance 
of  part  of 
lands  upon 
trusts  of  will : 


of  appoint- 
ment of  tnu- 
tees  by  Court, 
nnder  Trustee 
Act,  1850. 


declared  in  or  by,  or  owing  or  exerciseable  nnder  or  by  virtne^ 
of  the  hereinbefore  recited  will  and  codicil  of  the  said  Sir 
[A.  B.],  the  grandfather,  deceased,  or  either  of  them,  but 
nevertheless  upon  trust  for  the  purposes  of  that  Act ;  and  by 
the  said  Act  the  said  [trustees  under  Act]  and  the  survivors- 
and  suryiyor  of  them,  and  the  heirs  of  such  survivor,  and 
other  the  person  or  persons  from  time  to  time  appointed  under' 
that  Act  to  be  the  trustees  in  their  respective  places  (and  who^ 
were  therein  called  'Hhe  trustees  ")y  were  directed  or  em- 
powered by  sale  or  mortgage  of  the  estates  comprised  in  the 
said  Act  or  some  parts  or  part  thereof,  to  raise  money  for  the 
purposes  therein  mentioned.  And  also  to  purchase  other  land 
and  hereditaments ;  And  it  was  thereby  declared  that,  subject 
to  the  trusts,  powers,  and  provisions  of  the  Act  now  in  recital, 
the  trustees  should  stand  seised  of  the  estates  respectively 
specified  in  the  said  first  and  second  schedules  thereto,  and 
the  lands  from  time  to  time  to  be  purchased  by  them  as  afore- 
said, Upon  such  trusts  and  for  such  purposes  as  would  best  or 
nearest  correspond  with  or  satisfy  the   uses  and  purposes- 
declared  or  directed  in  or  by  the  hereinbefore  recited  will  and 
codicil  of  the  said  Sir  [A.  B.],  deceased,  with  respect  to  the 
estates  specified  in  the  said  first  and  second  schedules  to  the 
same  Act  (which  uses  and  purposes  were  those  hereinbefore 
recited  or  referred  to),  and  with  and  subject  to  the  powers  by 
the  said  Act  given  or  made  exerciseable  concerning  the  same; 
And  whereas,  upon  the  death  of  the  said  Sir  [A.  B.],  his  son 
the  said  [G.  B.]  became  Sir  [G.  B.],  Baronet,  and  he  died  on  the 

day  of ,  18 — ,  whereupon  his  eldest  son  the  said  Sir 

[tenant  for  life]  party  hereto  became  tenant  for  life  in 
possession  of  the  estates  devised  by  the  will  of  the  said  Sir 
[A.   B.],  the   grandfather;    And  whereas  [a  trustee  under 

Act]  died  on  the  day  of ,  18 — ;  And   whereas, 

by  an  indenture  dated,  &c.,  and  made,  &c.,  the  said  Sir 
[tenant  for  life],  party  hereto,  granted  unto  the  ^aid  [aur- 
living  trustees  under  Act]  and  their  heirs  the  hereditaments 
described  in  the  second  schedule  hereunder  written  and 
secondly  hereby  conveyed,  To  hold  the  same  unto  and 
to  the  use  of  the  said  [surviving  trustees  under  Act],  their 
heirs  and  assigns,  Upon  the  trusts  expressed  and  declared  in 

and  by  the  said Estates  Act,  18 — ;  And  whereas,  by 

an  order  of  the  Ghancery  Division  of  her  Majesty's  High. 
Court  of  Justice,  made  by  the  Yice-Ghancellor,  Sir  [M.  N.],  oa 
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the  day  of ,  18—,  "  In  the  matter  of  the ^  XXVIII. 

Estates  Act,  18 — ,"  and  "  In  the  matter  of  the  Trustee  Act,  Preehoidiand 
1860,"  upon  the  petition  of  the  said  [surviving  trustees  under  ^"^J^Sttt^or^ 
Act],  &c.,  the  said  [present  trustees']  were  appointed  trustees     Life  nnder 

of  the  said Estates  Act,  18 — ,  in  substitution  for  the     j^^^,  1888. 

said  [deceased    trustee],  deceased,   and    [surviving    trustees  

under  Act],  who  retired  from  the  trusteeship ;  And  whereas  of  appoint- 
doubts  having  arisen  whether  the  said  [present  trustees]  were  trnsteea  under 
trustees  for  the  purposes  of  the  Settled  Land  Act,  1882,  by  ^ct  as  trustees 
an   order  of  the  Chancery  Division  of  her  Majesty's  High  ment; 
Court  of  Justice,  made  by  the  Honourable  Mr.  Justice  [0.  P.], 

at  chambers,  on  the day  of ,  18 — ,  '*  In  the  matter 

of  the  Y.  Estate  and  [certain  other  estates],  all  situate  in  the 

county  of ,  and  the  X.  Estate,  situate  in  the  county  of 

,  settled  by  a  settlement  made  by  the Estates  Act, 

1868,"  and  "  In  the  matter  of  the  Settled  Land  Act,  1882," 
upon  the  application  of  the  said  Sir  [tenant  for  life],  party 
hereto,  as  tenant  for  life  under  the  said  settlement,  it  was 
ordered  that  the  said  [present  trustees]  be  and  they  were 
thereby  appointed  trustees  of  the  said  settlement  for  the  pur- 
poses of  the  Settled  Land  Act,  1882 ;  And  whereas  the  said  o^  contract  for 
Sir  [tenant  for  life],  party  hereto,  as  such  tenant  for  life  as         ' 
aforesaid,  by  virtue  and  in  exercise  of  the  power  in  that  behalf 
given  to  or  vested  in  him  by  the  Settled  Land  Act,  1882, 
lately  contracted  with  the  said  [purchaser]  for  the  sale  to  him 
of  the  unincumbered  fee  simple  in  possession  of  the  heredita- 
ments   hereby  conveyed,   for   the    sum  of   80,000Z. ;    And  of  payment  of 
WHEREAS  at  the  request,  and  by  the  direction  of  the  said  Sir  Sbase^moMy; 
[tenant  for  life],  party  hereto,  the  said  [purchaser]  has  now 
already  paid  the  sum  of  20,0002.,  part  of  the  said  purchase- 
money,  to  the  said  [trustees],  as  trustees  of  the  said  settlement, 
as  they  and  the  said  Sir  [tenant  for  life]  party  hereto  hereby  re- 
spectively acknowledge ;  And  whereas,  by  an  indenture  bearing  of  re-convey- 
even  date  with  but  intended  to  be  executed  immediately  before  ^^^     ' 
the  execution  of  these  presents,  and  made  between  the  said 
[mortgagees],  of  the  first  part ;  the  said  Sir  [tenant  for  life], 
party  hereto,  of  the  second  part ;  and  the  said  [trvMees],  of 
the  third  part,  after  reciting,  as  the  facts  were,  that  the  said 


(/)  In  the  transaction  in  the  text,  the  number  of  parties  made  it 
advisable  to  take  the  reconveyance  by  the  mortgagees  by  a  separate 
deed. 
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XXVIIL      mortgage  debt  of  20,000Z.  secured  by  the  hereinbefore  recited 
Tn^HwnnA  indenture  of  mortgage  still  remained  due  and  owing  upon 


iMMlioldibj  ^e   gaid  indenture,   but  that   all  interest  imder  the 
Touuit  tot 
lift  imd«r     indenture  had  been  paid  up  to  the  date  of  the  indenture  now 

^'^^jm^   in  recital,  and  that  the  said  Sir  [tenant  for  life],  party  hereto, 

had  directed  the  said  [trustees]  to  apply  the  said  sum  of 

20,000{.,  paid  to  them  by  the  said  [purchaser]  as  aforesaid, 
in  discharge  of  the  said  mortgage  debt,  to  the  intent  that  the 
said  contract  for  sale  might  be  carried  out,  It  was  witnessed 
that  in  consideration  of  the  said  sum  of  20,0002.  to  the  said 
[mortgagees]  paid  by  the  said  [purchaser],  at  the  request  and 
by  the  direction  of  the  said  Sir  [tenant  for  life,  party  hereto], 
the  said  [mortgagees]  (m)  conveyed  unto  the  said  [trustees]  All 
and  singular  the  lands  and  hereditaments  comprised  in  the 
hereinbefore  recited  indenture  of  mortgage,  comprising  (with 
other  hereditaments)  the  hereditaments  described  in  the  first 
schedule  to  these  presents  and  expressed  to  be  first  hereby 
granted,  or  which  by  any  means  were  then  Tested  in  the  said 
[mortgagees],  subject  to  redemption  by  yirtue  of  that  indenture. 
To  hold  the  same  free  from  the  said  indenture  of  mortgage,  unto 
and  to  the  use  of  the  said  [trustees],  their  heirs  and  assigns,  but 
upon  the  trusts  and  for  the  interests  and  purposes  expressed 

of  leases,  fcc,    or  referred  to  in  or  by  the  said Estates  Act,  18 — ;  And 

pr^rty  sold.  WHEBEAS  the  several  freehold  and  leasehold  hereditaments 

hereby  conveyed  are  respectively  subject  to  the  several  leases, 
underleases,  and  tenancies  affecting  the  same  respectively,  and 
mentioned  in  the  first  and  second  schedules  hereunder  written 
Testatum.  respectively.  NOW  THIS  INDENTURE  WITNESSETH 
that,  for  effectuating  the  said  sale,  and  in  consideration  of  the 
sum  of  20,000{.  so  paid  to  the  said  [mortgagees]  by  the  said 
[purchaser],  at  the  request  of  the  said  Sir  [tenant  for  life] 
party  hereto  (mm)  as  aforesaid,  and  of  the  further  sum  of 
lOjOOOi.  now  paid  to  the  said  [trustees]  by  the  said  [pur- 
chaser], at  the  request  of  the  said  Sir  [tenant  for  life]  party 
hereto,  of  which  sum  of  10,0002.  the  said  [trustees]  hereby 


(m)  Omit  ''  as  mortgagees.'*  In  reciting  conveyances,  framed  in 
accordance  with  the  provisions  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  it  will  be  proper  to  omit  the  words  "  as  bene- 
ficial owner,"  and  the  like,  as  their  only  virtue  is  to  imply  cove- 
nants for  title,  which  are  not  proper  to  be  recited. 

(mm)  As  to  payment  to  trustees  of  a  settlement  appointed  by 
the  Court,  see  Cookes  v.  Cookes,  34  Ch.  D.  at  p.  502. 


^J 
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noknowledge  the  receipt^  and  of  which  two  sums  of  20,000L  i,^^^^^^^- 
and  10,000Z.  he  the  said  Sir  [tenant  for  life]  party  hereto  Freeholds  and 
hereby  acknowledges  the  payment  in  manner  aforesaid,  He  ^^jJ^i^J^ 
the  said  Sir  [tenant  for>  life]  party  hereto,  by  virtue  and  in     Life  under 
exercise  of  the  powers  Tested  in  him  by  the  Settled  Land  Act,     2n  1889. 

1882,  and  of  every  or  any  other  power  enabling  him  in  this  

behalf,  hereby  as  beneficial  owner  conveys,  and  the  said  [trus- 
tees] as  trustees  hereby  confirm  and  convey  (n)  unto  the  said 
[purchaser]  his  heirs,  executors,  and  administrators :  First,  All  Paroelf . 
those  fireehold  pieces  or  parcels  of  land,  with  the  messuages  and 

other  buildings  thereon,  situate  on  the  south  side  of  the 

Bailway,  in  the  parish  of  [X.],  and  the  county  of ,  and 

extending  southwards  to  the  mid-stream  of  the  Biver ,  all 

which  same  hereditaments  form  the  [X.]  Estate  comprised 
(with  other  hereditaments)  in  the  first  schedule  to  the  herein- 
before recited  Estates  Act,  18 — ,  and  are  particularly 

described  in  the  first  schedule  to  these  presents,  and  are  also 
with  the  boundaries  thereof  delineated  in  the  plan  endorsed  on 

the skin  of  these  presents,  being  in  such  plan  coloured 

red ;  Together  with  full  right  for  the  said  [purchaser],  his  heirs 
and  assigns,  and  his  and  their  agents,  servants,  tenants, 
workmen,  and  licensees,  at  all  times  to  pass  and  repass  over 
and  along  the  road  on  the  north  side  of  the  last-mentioned 
premises  (which  road  is  in  the  said  plan  coloured  yellow), 
either  with  or  without  horses,  cattle,  carts,  and  carriages,  the 
said  [purchaser],  his  heirs  and  assigns  (o),  bearing  the  expense 
of  keeping  in  repair  one  half  of  the  said  road,  so  far  as  it 
adjoins  the  last-mentioned  premises;  And,  Secondly,  All 
those  freehold  pieces  or  parcels  of  land,  with  the  house  and 
other  buildings  standing  thereon,  situate  in  the  parish  of  [Y.], 

in  the  county  of ,  all  which  last-mentioned  hereditaments 

form  part  of  the  [Y.]  Estate  aforesaid,  and  are  comprised 
(with  other  hereditaments)  in  the  first  part  of  the  second 
schedule  to  the  said Estates  Act,  18 — ,  and  are  particu- 
larly described  in  the  first  part  of  the  second  schedule  to  these 
presents,  and  are  also  delineated,  with  the  boundaries  and 
abuttals  thereof,  in  the  said  plan,  and  therein  coloured  green ; 


(n)  See  as  to  these  words,  post,  p.  448,  note  (r). 

(o)  The  burden  of  keeping  the  road  in  repair  would  appear  to 
devolve  upon  the  assigns  of  the  land  and  right  of  way,  as  the 
obligation  is  attached  to  the  grant  itself :  see  ante,  pp.  296,  et  seq. 
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XXYIII.      And.  Thibdlt.  All  those  seTeral  leasehold  messuages,  build- 

ConyeyaiiM  of  ,  o     » 

Treeholdi  and  ings,  lands,  and  tenements,  in  the  parish  of ,  and  county 

^"renimt^itor^  of aforesaid,  all  which  same  leasehold  premises  form  part 

Life  under     of  the  [Y.]  Estate  aforesaid,  and  are  comprised  in  the  second 

Act  1888.     P^  ^^  ^^  second  schedule  to  the  said Estates  Aet» 

18 — ,  and  are  particularly  described  in  the  second  part  of  the 
second  schedule  to  these  presents,  and  are  also  delineated 
with  the  boundaries  and  abuttals  thereof  respectiyely  in  the 
aforesaid  plan  and  therein  coloured  blue  respectiyely:  To 
HOLD  all  the  premises  first  and  secondly  hereby  conveyed 
Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  subject  to  the  several  leases  and  tenancies  afiecting 
the  same  premises  respectively ;  And  to  hold  all  the  premisea 
thirdly  hereby  conveyed  unto  the  said  [purchaser]  absolutely^ 
for  all  the  residue  now  unexpired  of  the  several  leases  mentioned 
in  the  second  part  of  the  second  schedule  to  these  presents  under 
which  the  same  premises  are  held  respectively,  and  at  the 
rents  and  subject  to  the  covenants  and  conditions  by  and  in 
the  said  leases  reserved  and  contained,  and  on  the  part  of  the 
lessees  to  be  paid,  observed,  and  performed  respectively,  and 
also  subject  to  the  several  underleases  and  tenancies  affecting 
the  premises  thirdly  hereby  conveyed  respectively ;  And  as  to 
all  the  premises  hereby  conveyed,  freed,  and  discharged  from 
the  limitations,  powers,  and  provisions  of  the  settlement 
created  by  the  hereinbefore  recited  will  of  the  said  Sir  [A.  B.], 
the  grandfather,  and  from  all  estates,  interests,  and  charges 
subsisting  or  to  arise  thereunder  [Covenant  by  purchaser  ta 
pay  rents,  dtc,  under  several  leases,  ante,  p.  401 ;  Acknow' 
ledgment  and  undertaking  by  tenant  for  life  as  to  tiUe-deeds, 
ante,  p.  881-]. 

The  First  Schedule  above  referred  to. 
[Description  of  parts  of  [X.]  Estate  conveyed  to  purcha>serJl 

The  Second  Schedule  above  referred  to. 
[Description  of  parts  of  [Y.]  Estate  conveyed  to  purchaser  Jl 

First  part  [Freeholds], 
Second  part  [Leaseholds], 

The  Third  Schedule  above  referred  to. 
[Enumeration  of  title-deeds,  dtc,  retained  by  vendor.] 


. 
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XXIX.  CONVEYANCE  of  Copyholds  by  a  Tenant 
FOR  Life  under  the  Settled  Land  Act,  1882. 

TfflS  INDENTURE,  made  the  day  of :,  18—, 

Between  [trustee],  of,  &c.,  and  [trustee],  of,  &c.,  of  the  first  Parties, 
part;    [tenant  for  life],  of,  &c.,   of  the  second  part;   and 
[purchaser],  of,  &c.,  of  the  third  part:  Whebeas,  by  a  snr-  Recitals: 

render  made  in  the  manor  of ,  in  the  county  of ,  of  surrender 

on  the day  of ,  18 — ,  the  hereditaments  hereinafter  *" 

described  (together  with  other  hereditaments)  were  sur- 
rendered to  the  use  of  [testator],  his  heirs  and  assigns,  at  the 
will  of  the  lord,  according  to  the  custom  of  the  said  manor, 
under  the  rents,  suits,  and  services  therefor  due  and  of  right 
accustomed:  And  whereas  at  a  court  held  in  and  for  the  of admittanofr 

said  manor  on  the day  of ,  18 — ,  the  said  [testator]  ^  ***™*®' » 

was  duly  admitted  tenant  of  the  said  hereditaments:  And  ofdeTiaeof 
whebeas  the  said  [testator]  duly  made  his  last  will  dated  the  ^Py^<>^<^  5 

day  of ,  18 — ,  and  after  certain  legacies  therein 

mentioned  gave,  devised,  and  bequeathed  all  the  residue 
and  remainder  of  his  estate,  property,  and  effects,  with 
their  appurtenances,  unto  [trustees  of  wUl],  their  heirs, 
executors,  administrators,  and  assigns.  Upon  trust  that  his 
said  trustees,  and  the  survivor  of  them,  and  the  heirs, 
executors,  or  administrators  of  such  survivor,  should  permit 
and  suffer  his  son,  the  said  [tenant  for  life],  during  his  life, 
to  have,  receive,  and  take  the  yearly  rents,  issues,  and  profits 
of  all  those  his  seven  copyhold  messuages  or  dwelling-houses, 
with  the  land  and  appurtenances  thereto  belonging,  situate 

in  ,  in  the  county  of  (which  seven  'messuages 

are  the  hereditaments  hereinafter  described  and  hereby 
conveyed),  and  after  the  decease  of  the  said  [tenant 
for  life]  the  testator  directed  his  said  trustees  and  the  sur- 
vivor of  them,  and  the  heirs,  executors,  and  administrators  of 
such  survivors,  to  stand  seised  of  these  hereditaments  for  the 
children  of  the  said  [tenant  for  life]  in  equal  shares,  and 
their  respective  heirs  and  assigns,  and  in  case  any  one  or 
more  of  such  children,  being  a  son,  should  die  under  the  age 
of  twenty-one  years,  or  being  a  daughter,  should  die  under 
that  age  and  unmarried,  then  as  well  the  original  share  or 
shares  of  him,  her,  or  them,  on  the  death  of  any  other  or 
others  of  such  children,  should  accrue  to  the  survivors  or 
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XXIX. 

CoaTejaaee  of 

Copjholdi  by 

TenABt  for 

Lifo  under 

Settled  Land 

Act,  1882. 

•of  death  of 
testator; 

of  deaths  of 
tmeteesof 
-will ; 


of  appoint- 
ment of  new 
trastees  by 
Court  and 
vesting  order ; 


snrviYor  or  other  or  others  of  such  children,  in  equal  shares 
as  tenants  in  common ;  And  the  said  [te$tator]  appointed  the 
said  [trustees  of  wilZ]  to  be  the  executors  of  his  will :  And 

WHEBEAS  the  said  [testator]  died  on  the  day  of , 

18 — ,  without  having  revoked  or  altered  his  said  will,  which 
was  proved  by  the  said  executors  in  the  Prerogative  Court 
of  the  Archbishop  of ,  on  the  day  of 


And  whereas  the  said  [one  of  the  trustees  of  will]  died  on 

the day  of ,  18 — :  And  whebbas  the  said  [other 

trustee  of  will]  died  on  the day  of ,  18 — ,  without 

having  devised  the  estates  vested  in  him  as  trustee  (o) :  And 
WHEBEAS  by  an  order  of  the  Chancery  Division  of  Her 
Majesty's  High  Court  of  Justice,  made  on  the day  of 


of  admittance 
-of  trustees ; 


,  18 — ,  in  the  matter  of  the  will  of  the  said  [testator], 

the  Court  thereby  appointed  the  said  [trustees]  trustees  of  the 
said  will  in  substitution  for  the  said  [trustees  of  will],  and  it 
was  ordered  that  the  copyhold  hereditaments  subject  to  the 
trusts  of  the  said  will  should  vest  in  the  said  [trustees]  for  the 
estate  of  the  heir  of  the  said  [last  surviving  trustee  of  will], 
according  to  the  custom  of  the  said  manor,  upon  the  trusts  of 
the  said  will  or  such  of  them  as  were  then  subsisting  or 

capable  of  taking  effect :  And  whebeas  on  the  day  of 

,  18 — ,  the  said  [trustees]  were  duly  admitted  tenants  of  the 


of  order 
Appointing 
"  trustees  of 
settlement  *' 
under  Settled 
Land  Act, 
1882; 


•of  sgreement 
for  sale  of 
•copyholds. 


hereditaments  comprised  in  the  said  surrender  of  the 

day  of  ,  18 — ,  according  to  the  custom  of  the  said 

manor  :  And  whebeas  by  an  order  of  the  Chancery  Division 

of  Her  Majesty's  High  Court  of  Justice,  made  on  the  

day  of ,  18 — ,  in  the  matter  of  the  estate  settled  by  the 

will  of  [testator],  wherein  the  said  [tenant  for  life]  and  others 
were  plaintiffs,  and  the  said  [trustees]  were  defendants,  upon 
the  application  of  the  said  [tenant  for  Ufe]  and  others,  the 
Court  ordered  that  the  said  [trustees]  should  be  appointed 
trustees  of  the  said  will  for  the  purposes  of  the  Settled  Land 
Act,  1882 :  And  whebeas  the  said  [tenant  for  life],  as  tenant 
for  life  under  the  said  will  of  the  hereditaments  hereinafter 
described,  and  in  exercise  of  the  power  vested  in  him  in  this 
behalf  by  the  Settled  Land  Act,  1882,  has  agreed  to  sell  to 
the  said  [purchaser],  at  the  price  of  £ ,  the  heredita- 


(o)  If  this  trustee  had  died  after  the  3l8t  of  December,  1881, 
thijs  recital  would  of  course  be  unnecessaxy,  and  should  be  omitted: 
see  a$Ue,  p.  33. 
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ments  hereinafter  described,  and  the  inheritance  thereof  in  ^^^^^^S^^^jf 
fee  simple,  according  to  the  custom  of  the  said  manor,  and  Copyholdi  hj 
nnder  the  usual  rents,  suits,  and  services:  NOW  THIS  ][Stennder* 
INDENTURE   WITNESSETH,  that  in  pursuance  of  the   Settled  Land 

Afit   ISSS 

said  agreement,  and  in  consideration  of  the  sum  of  £ '- '— 

now  paid  by  the  said  [purchaser]  to  the  said  [trustees],  by  the 

direction  of  the  said  [tenant  far  life],  of  which  sum  of  £ 

the  said  [trustees]  hereby  acknowledge  the  receipt,  the  said 
[tenant  for  life]  hereby,  as  beneficial  owner,  conyeys  (p)  unto 
the  said  [purchaser]  All  those  the  seven  copyhold  mes- 
suages or  dwelling-houses,  with  the  land  and  appurtenances 

thereto,  situate  in aforesaid,  comprised  and  described  in 

tlie  hereinbefore-recited  will  of  the  said  [testator]  deceased,  and 
now  better  known  by  the  description  following  (that  is  to  say). 
All  those  seven  messuages  or  dwelling-houses,  with  the  land 

and  appurtenances  thereunto  belonging,  situate  in Street, 

in ,  in  the  county  of aforesaid,  one  of  the  said  mes- 
suages being  to  the  front  of Street,  and  therein  numbered 

94,  and  the  other  six  being  in  a  court  immediately  behind 

the  said  front  house  formerly  called  Buildings,   but 

now  called  Court,  the  said  six  houses  being  numbered 

1,  8,  6,  7,  9,  and  11  in  the  said  court,  the  same  piece  of 
land  being  delineated  in  the  plan  drawn  on  these  presents,  and 
surrounded  with  a  red  boundary  line,  To  hold  the  said  pre- 
mises Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs 
and  assigns,  at  the  will  of  the  lord  of  the  said  manor,  according 
to  the  custom  of  the  said  manor,  by  and  under  the  suits, 
rents,  and  services  therefor  due  and  of  right  accustomed, 
freed  and  discharged,  &c.  [ut  ante,  p.  485]. 

In  VnTNEBS,  &c.  ^ 


(jp)  As  to  the  operation  of  this  deed,  see  Settled  Land  Act,  1882, 
sect.  20  (3),  and  ante,  p.  49.  As  to  the  fines  payable  on  admit- 
tance without  surrender  under  a  conveyance  by  a  tenant  for  life, 
see  Be  NayUyr  and  Spendla's  Contract,  34  Ch.  D.  217. 
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XXX.  CONVEYANCE  by  Tenant  fob  Life  wnder 
Settled  Land  Act,  1882,  q/*  Easements  theretofore 
enjoyed  with  part  of  Settled  Land  (pp). 


THIS  INDENTUKE,  made  the 


day  of 


18- 


Becitala: 

as  to  right  of 
light,  kc  ', 


as  to  right 
of  way ; 


as  to  title  of 
tenant  for 
life. 


Parties.  BETWEEN  [tenant  for  life],  of,  &c.,  of  the  first  part ;  [trusteeM], 

of,  &c.,  of  the  second  part;  and  [purchaser],  of,  &c.,  of  the 
third  part :  Whereas  the  owners  and  occupiers  of  the  mes- 
suages and  hereditaments  hereinafter  described  are  entitled 
to  and  have  always  enjoyed  the  right  of  free  and  uninter- 
rupted access  of  light  and  air  to  certain  ancient  windows  in 
the  southern  wall  of  such  messuages ;  And  whereas  by  an  in- 
denture, dated,  &c.,  and  made,  &c.,  the  right  of  way  hereinafter 
described  was,  amongst  other  hereditaments,  granted  unto 
[settlor],  his  heirs  and  assigns ;  And  whereas  [recite  settle* 
ment,  showing  that  it  was  made  before  the  commencement  of 
the  Settled  Land  Act,  1882,  and  that  the  trustees  thereof  are 
trustees  with  power  of  sale,  or  with  power  to  consent,  dtc,  to 
a  sale,  and  that  the  tenant  for  life  is  tenant  for  life  there- 
under] ;  And  whereas  the  said  [tenant  for  life],  as  such 
tenant  for  life  as  aforesaid,  has  agreed  with  the  said  [pur- 
chaser] for  the  sale  to  him  of  the  easements  and  heredita- 
ments hereinafter  conveyed  at  the  price  of  £ [agreem^ent 

Tittaium,        for  acknowledgment  and  undertaking  as  to  tiUe-deeds].   NOW 
THIS  INDENTURE  WITNESSETH  that,  in  pursuance  of 

the  said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  to  the  said  [trustees]  by  the  said  [purchaser],  of 

which  simi  of  £ the  said  [trustees]  and  the  said  [tenant 

for  life]  hereby  acknowledge  the  receipt  and  payment  in  manner 
aforesaid  respectively,  the  said  [tenant  for  life],  by  virtue  and  in 
exercise  of  the  powers  conferred  upon  him  by  the  Settled  Land 
Act,  1882,  and  of  every  or  any  other  power  enabling  him  in 
Couveyance.     that  behalf,  hereby  as  beneficial  owner  conveys  unto  the  said 

[purchaser],  Firstlt,  All  that  easement  or  right  to  the  free 
and  uninterrupted  access  of  light  and  air  to  the  several  win- 
dows in  the  southern  side  of  the  several  messuages  or  tene- 
ments situate  and  being  in Street,  in  the  parish  of , 

in  the  county  of ,  and  abutting  upon  a  yard  in  the  same 

parish,  the  property  of  the  said  [purchaser],  all  which  mes- 


(jpp)  See  as  to  easements,  post,  p.  538,  note  (x),  and  p.  549, 
note  (>). 
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fluages  with  their  abuttals  upon  the  said  yard  and  the  said    ^^-  ^* 
yard  are  more  particularly  delineated  in  the  map  or  plan  SMem«ntt  hj 
thereof  drawn  in  the  margin  of  these  presents,  and  are  therein     ^^^aer 

distinguished  as  to  the  said  messuages  by  the  colour ,    Settled  Land 

and  as  to  the  said  yard  by  the  colour ;  And  *- '— 

SECONDLT,  All  that  the  easement  or  right  of  way  for  ingress, 
egress,  and  regress  for  horses,  carriages,  carts,  and  waggons, 
and  for  all  manner  of  cattle  and  persons  on  foot,  from  the 
point  in  the  said  map  or  plan  marked  with  the  letter  A.,  upon 
and  over  the  said  yard  to  the  road  or  street  in  the  said  parish 

of known  as  the Street,  To  hold  all  the  premises 

TJirro  and  to  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  to  the  intent  that  the  said  easements  or  rights  to  light 
and  of  way  may  henceforth  cease  and  be  extinguished. — [Add, 
if  desired,  proviso  restricting  covenants  for  title  on  the  part  of 
the  tenant  for  life,  ante,  p.  485 ;  and  acknowledgment  and 
undertaking  as  to  title-deeds,  ante,  p.  881.] 


XXXL  CONVEYANCE  by  Tenant  foe  Life,  with 
leave  of  the  Court  under  the  Settled  Land  Acts, 
1882  and  1884,  of  Lands  settled  upon  Tbust 
FOB  Sale  (9). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [tenant  for  life],  of,  &c.,  of  the  first  part ;  [trustees],  partiea. 
of,  &c.,  of  the  second  part ;  and  [purchaser],  of,  &c.,  of  the 
third  part :  Whereas  [testator],  late  of,  &c.,  deceased,  duly  Recitals : 
made  his  will  dated,  &c.,  and  thereby  devised  (amongst  other  of  devise  of 
hereditaments)  the  lands  and  hereditaments  hereby  conveyed  tra^for 
xmto  and  to  the  use  of  [trustees],  their  heirs  and  assigns,  upon  sale ; 
trust  that  the  said  trustees,  or  the  survivors  or  survivor  of 
them,  or  the  heirs  of  such  survivor  should,  with  such  con- 
sents or  at  such  discretion  as  therein  mentioned,  sell  the 
same  in  manner  therein  mentioned,  and  should  stand  pos- 
sessed of  the  net  moneys  to  arise  from  any  such  sale  as 
therein  mentioned.  Upon  trust  for  the  said  [tenant  for  life] 
during  his  life,  and  after  his  death  upon  such  trusts  as  are 


(q)  See  Settled  Land  Act,  1882,  sect  63,  and  Settled  Land  Act» 
1884,  sect  7. 
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XXXI.  Owi-    tiiierein  mentioned;  And  whbbkas  [recite  death  of  testator, 

LuidB  Settled  and  probate  of  his  will] ;  And  whebeas  [recite  order  of  Court 

^iSa^^'andMr    o/ppointing  trustees  of  unU  to  be  trustees  of  the  settlement  for 

Settled  Land    the  purposes  of  the  Settled  Land  Acts] ;  And  vhkrkab  by 

'         another  Order  of  the  Chancery  Division  of  her  Majesty's 

of  order  High  Conrt  of  Justice,  dated.  4c.,  and  made  by ,  In  the 

for  aSe;  matter,  &c.,  it  was  ordered  that  the  said  [tenant  for  life]  be 

at  liberty  to  exercise,  in  respect  to  the  lands  and  heredita- 
ments comprised  in  the  said  settlement,  the  powers  of  sale 
and  conveyance  conferred  by  the  68rd  section  of  the  Settled 
of  agreement    Land  Act,  1882 ;  And  whereas  the  said  [tenant  for  life], 

in  exercise  of  the  powers  conferred  upon  him  by  the 
Settled  Land  Act,  1882,  and  the  Settied  Land  Act,  1884» 

and  by  the  hereinafter  recited  order  of  the day  of , 

18 — ,  has  agreed  with  the  said  [purchaser]  for  the  sale  to  him 
of  the  said  lands  and  hereditaments  hereby  conveyed  and  the 
inheritance  thereof  in  fee  simple  in  possession,  at  the  price  of 

£ .    NOW  THIS  INDENTURE  WITNESSETH  that, 

in  pursuance  of  the  said  agreement,  and  in  consideration  of 

the  sum  of  £ now  paid  to  the  said  [tnistees]  by  the  said 

[purchaser],  of  which  sum  of  £ the  said  [trustees]  and  the 

said  [tenant  for  life]  hereby  acknowledge  the  receipt  and  pay- 
ment in  manner  aforesaid  respectively,  the  said  [tenant  for 
life],  by  virtue  and  in  exercise  of  the  powers  conferred  on  him 
by  the  68rd  section  of  the  Settied  Land  Act,  1882,  and  the 

hereinbefore  recited  order  of  the  day  of ,  18 — , 

hereby  as  beneficial  owner  conveys,  and  the  said  [trustees]  (r) 
do  hereby  as  trustees  convey  unto  the  said  [purchaser]  and 
his  heirs,  All  that  [describe  parcels],  To  hold  aU  the  pre- 
mises unto  and  to  the  use  of  the  said  [purchaser],  his  heirs 
and  assigns.  Freed  and  discharged,  &c.  {ut  ante,  p.  485). 
In  witness,  &c. 


(r)  By  sect  20  of  the  Act  of  1882,  the  tenant  for  life  has  a 
statutory  power  to*convey  the  land  discharged  from  the  hmita- 
tions,  &c.,  of  the  settlement ;  and  his  conveyance  would  therefore 
appear  to  be  sufficient  to  vest  the  legal  estate  in  the  purchaser, 
without  the  conveyance  by  the  trustees ;  but  when  the  trustees 
are  willing  to  join  for  the  purpose  of  conveying  as  well  as  of  ac- 
knowledging the  receipt  of  the  purchase-money,  it  may  be  well 
for  the  ptirchaser  to  obtain  a  conveyance  from  them,  so  as  to 
provide  against  any  possible  question  as  to  the  effect  of  the  con- 
veyance by  the  tenant  for  life  alone. 
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XXXn.  CONVEYANCE  in  Feb  of  Freeholds  by 
a  Tenant  by  the  Gubtesy  (s),  with  the  Consent 
of  an  Assignee  for  Value  of  the  Life  Estate  {t). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [tenant  by  the  curtesyl^  of,  &c.,  of  the  first  part ;  Parties. 
\moTtga>gee\  of,  &c.,  of  the  second  part ;  \trmtee\  of,  &c.,  and 
[ti'usteeX  of,  &c.,  of  the  third  part ;  and  [purchaser]^  of,  &c., 
of  the  fourth  part :  Whereas  \te8tatoT\  late  of,  &c.,  deceased, 
duly  made  his  will,  dated,  &c.,  and  thereby,  after  specifically 
devising  certain  lands  and  hereditaments  which  did  not  in- 
clude the  lands  and  hereditaments  hereby  conveyed,  gave, 
devised,  and  bequeathed  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate,  whatsoever  and  wheresoever 
situate,  unto  his  daughter  [A.  B.],  the  wife  {u)  of  the  said 
[tenant  by  the  curteBy\  and  her  heirs  and  assigns :  And 
WHEREAS  [recite  death  and  seisin  of  testator^  and  probate  of 
his  willy  ut  ante,  p.  422]  :  And  whereas  there  was  issue  of  the 
marriage  between  the  said  [A.  B.]  and  the  said  [tenant  by  the 
curtesy],  one  child  only,  namely  [G.B.] :  And  whereas  the  said  Becitala : 

[A.  B.]  died  on  the day  of ,  18—,  intestate :  And  ^^^  ^^ 

the  said  [C.  B.]  died  on  the day  of  ,  18 — ,  without  child ; 

having  attained  the  age  of  twenty-one  years,  and  without 
having  been  married :  And  whereas,  by  an  indenture  of  of  mortgage ; 
mortgage  dated,  &c.,  and  made,  &c.,  the  said  [tenant  by  the  cur- 
tesy] conveyed  (x)  the  said  hereditaments  hereinafter  described 
unto  and  to  the  use  of  the  said  [mortgagee]  for  the  life  of  the 
said  [tenant  by  the  curtesy],  by  way  of  mortgage  to  secure  to 

the  said  [mortgagee]  the  payment  to  him,  on  the day  of 

then  next,  the  sum  of  £ with  interest  as  therein 

mentioned :    And  whereas,  by  an  order  of  the  Chancery  of  appoint- 

ment  of 

(<)  See  Settled  Land  Act,  1882,  sect.  58  (1)  (viii),  and  Settled 
Land  Act,  1884,  sect.  8. 

(t)  See  sect.  50  of  the  Act  of  1882,  and  see  note  (z)  to  this 
precedent,  infra. 

{u)  In  the  events  described  in  the  text,  the  heir  of  the  wife  must 
be  sought  amongst  her  relatives,  the  husband  having  no  more  than 
an  estate  by  the  curtesy.  No  succession  duty  would  seem  to  be  pay- 
able in  respect  of  the  deceased  infant's  succession,  as  the  husband's 
estate  woiild  of  necessity  preclude  the  infant  from  obtaining  the 
beneficial  enjoyment ;  in  which  respect  the  case  difiers  from  Att- 
Gen.  V.  HaUett,  2  H.  <fe  N.  368. 

(x)  Mortgages  of  life  estates  are  often  efifected  by  demise,  in 
which  case  this  recital  would  require  variation ;  and  the  mortgagee 
would  surrender  the  term  in  the  operative  part 

B. — ^VOL.   V.  O    G 
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XXXII. 

Gonveyanoe 

in  Fee  by 

Tenant  in 

Csrteiy. 

tnuteesof 
eettlement 
byConrt ; 

of  agreement 
for  sale. 


TedcUium, 


Diyision  of  Her  Majesty's  High  Court  of  Justice,  made  in 
the  matter  of,  &c.,  and  in  the  matter  of  the  Settled  Land 

Acts,  1882  and  1884,  (y),  hy  Mr.  Justice  M.,  on  the day 

of ,  18 — ,  the  said  [trustees]  were  appointed  to  be  trustees 

of  the  settlement  created  by  the  said  will :  And  whereas  the 
said  [tenant  by  the  curtesy]  has  agreed  with  the  said  [pu/rchaser] 
for  the  sale  to  him  of  the  said  lands  and  hereditaments  in  fee 
simple  in  possession  free  from  incumbrances,  at  the  price  of 

£ :  And  the  said  [mortgagee]  has  agreed  to  concur  in 

these  presents  for  the  purpose  and  in  manner  hereinafter 
appearing,  to  the  intent  that  the  said  purchase-money  may 
become  subject  to  the  said  mortgage  in  substitution  for  the 
said  lands  and  hereditaments  hereby  conveyed :  NOW  THIS 
INDENTUEE   WITNESSETH,  that  in  pursuance  of  the 

said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  said  [purchaser]^  by  the  direction  of  the  said 
[tenant  by  the  curtesy],  and  with  the  consent  of  the  said 
[mortgagee],  testified  by  their  executing  these  presents  re- 
spectively, to  the  said  [trustees],  of  which  sum  of  £ the 

said  [trustees]  and  the  said  [tenant  by  the  curtesy]  and  [mort* 
gagee]  hereby  acknowledge  the  receipt  and  payment  as  afore- 
said respectively,  the  said  [tenant  by  the  curtesy],  with  the  con- 
sent of  the  said  [mortgagee],  testified  as  aforesaid  {z),  hereby 
as  beneficial  owner  conveys,  and  the  said  [mortgagee]  hereby  as 
mortgagee  conveys  and  confirms,  unto  the  said  [purchaser] 
and  his  )ieirs  All  that  [describe  parcels],  To  hold  all  the 
premises  unto  and  to  the  use  of  the  said  [purchaser],  his 
heirs  and  assigns.  Freed  and  discharged  from  all  right  and 
equity  of  redemption  and  all  claims  and  demands  heretofore 
subsisting  therein,  under  or  by  virtue  of  the  said  mortgage : 
And  also  freed  and  discharged,  &c.  [ante,  p.  486]. 
In  witness,  &c. 

(y)  By  sect.  8  of  the  Settled  Land  Act,  1884,  the  settlement 
under  which  a  tenant  by  the  curtesy  is  tenant  for  life  is  to  be 
deemed  to  have  been  made  by  his  wife. 

(z)  By  sect.  50  (3)  of  the  Act  of  1882  the  powers  of  a  "tenant 
for  life  "  are  not  to  prejudice  the  rights  of  an  assignee  for  value  of 
his  estate  or  interest,  and,  in  that  case,  the  assignee's  rights  are 
not  to  be  affected  without  his  consent.  The  mere  consent  of  the 
assignee  would  not,  however,  in  the  present  case  seem  to  be  suf- 
ficient without  a  conveyance  by  way  of  confirmation  on  bis  part, 
see  sect.  20,  sub>sect.  2  (ii.) ;  his  security  will  attach  to  the 
purchase-money  in  the  hands  of  the  trustees,  and  the  investments 
thereof :  see  sect  22,  sub-sect  5. 
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XXXTTT.  CONVEYANCE  to  the  Uses  of  a  Settle- 
ment on  PuBOHASE  wnder  Settled  Land  Act^  1882, 
of  Fbeehold  Revebsiom  on  Leaseholds  forming 
part  of  the  Settled  Lands. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendorll,  of,  &c.,  of  the  first  part ;   [tenant  for  Parties. 
life],  of,  &c.,  of  the  second  part ;  and  [trustees],  of,  &c.,  and 
\trustee]  of,   &c.,   of  the  third  part:    Whebeas   the   said  Recitals: 
[vendor]  is  seised  of  or  entitled  to  the  fee  simple,  free  from  of  rendor's 
incumbrances,  of  the  lands  and  hereditaments  hereby  con-  ^^' 
Teyed,  bat  subject  to  the   several  leases  specified  in  the 
Schedule  hereunder  written,  and  to  the  respective  terms  of 
years  thereby  created;  And  whebeas  (a)   by  an  indenture,  ^f  settiement 
dated,  &c.,  and  made,  &c.,  certain  freehold  lands  and  here-  ^^^^r  which 
ditaments  therein  mentioned  were  granted  and  assured  unto  tenant  for 
the  said  [trustees]  and  their  heirs  to  the  use  of  the  said  ^^' 
[tenant  for  life]  during  his  life,  with  remainders  over :  And 
by  the  same  indenture  the  lands  and  hereditaments  com- 
prised in  and  demised  by  the  said  several  leases  specified  in 
the  said  Schedule  hereunder  written,  were  assigned  unto  the 
said  [trustees],  their  executors,  administrators,  and  assigns, 
to  hold  all  the  same  premises  unto  the  said  [trustees],  their 
executors,  administrators,  and  assigns,  for  all  the  respective 
residues  of  the  several  terms  of  years,  at  the  rents  and  subject 
to  the  covenants  on  the  part  of  the  several  lessees  and  con- 
ditions in  and  by  the  several  leases  specified  in  the  said 
Schedule  hereunder  written  respectively  reserved  and  con- 
tained upon  trust  that  they  the  said  [trustees],  and  the  survivor 
of  them,  and  the  executors  or  administrators  of  such  survivor, 
their  or  his  assigns,  should,  out  of  the  rents  and  profits  of 
the  same  premises,  pay  the  said  rents  respectively,  and  should 
perform  and  observe  the  said  covenants  and  conditions  re- 
spectively, and  subject  thereto  Upon  such  trusts  and  with  and 

(a)  If  this  settlement  be  a  settlement  by  way  of  trust  for  sale, 
the  powers  given  by  the  Act  of  1882  are  exercisable  by  the  tenant 
for  life  only  by  the  leave  of  the  Court ;  but,  provided  the  leave  be 
obtained,  the  power  of  investing  the  proceeds  of  a  sale  by  the 
tenant  for  life,  or  by  the  trustees  under  their  trust,  is  exercisable 
by  the  tenant  for  life,  whether  the  trusts  on  which,  under  the 
settlement,  the  proceeds  of  sale  are  to  be  held  contemplate  invest- 
ment in  real  estate  or  not 

o  a  2 
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XXXIII. 

ConyayuLoe  of 

Treeholdi  to 

Trvitoefof 

Betttement 

QBdor  Sottlod 

Lft&d  Aet, 

1882. 


of  agreement 
for  purchase. 


Tedatum, 


sabject  to  such  powers,  proTisoes,  declarations,  and  agree* 
ments  as  should  best  correspond  with  the  uses,  trusts,  powers, 
provisoes,  declarations,  and  agreements  thereinbefore  limited 
and  declared  of  and  concerning  the  said  lands  and  heredita- 
ments thereby  granted  as  nearly  as  the  different  tenure  and 
quality  of  the  premises  and  the  rules  of  law  and  equity  would 
permit,  but  not  so  as  to  increase  or  multiply  charges,    or 
powers  of  charging,  and  so,  nevertheless,  that  the  same  pre- 
mises should  not  vest  absolutely  in  any  person  thereby  made 
tenant  in  tail  male  by  purchase  of  the  said  lands  and  heredi- 
taments thereby  granted,  unless  he  should  attain  the  age  of 
twenty-one  years,  but  on  his  death  under  that  age  should  ^9 
devolve,  and  remain  in  the  same  manner  as  if  they  had  been 
freeholds  of  inheritance  included  in  the  grant  and  limitations 
thereinbefore  contained  (b) ;  And  it  was  by  the  indenture  now 
in  recital  declared  that  the  said  [trustees]  should  be  the 
trustees  thereof  for  the  purposes  of  the  Settled  Land  Act, 
1882 :   And  whereas  the  said  [tenant  for  !(/<?],  by  virtue 
of  the  powers  conferred  on  him  by  the  Settled  Land  Act, 
1882,  has  agreed  with  the  said  [vendor]  for  the  purchase 
of  the  said  lands  and  hereditaments  hereby  conveyed  in  fee 
simple  free  from  incumbrances,  but  subject  as  aforesaid,  for 

the  price  of  £ ,  and  has  directed  the  said  [trustees],  as 

such  trustees  as  aforesaid,  to  apply  capital  moneys  in  their 
hands  as  such  trustees  arising  under  the  said  Act  from  sales 
from  time  to  time  effected  of  lands  and  hereditaments  com- 
prised in  the  hereinbefore  recited  indenture  of  settlement  in 

payment  of  the  said  price  or  sum  of  £ .    NOW  THIS 

INDENTURE  WITNESSETH  that,  in  pursuance  of  the 

said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  said  [trustees]  at  the  direction  of  the  said 
[tenant  for  life]  out  of  such  capital  moneys  as  aforesaid 

to  the  said  [vendor] ,  of   which   sum  of   £ the  said 

[vendor]  hereby  acknowledges  the  receipt,  the  said  [vendor] 


(b)  In  a  conveyance  upon  a  purchase  under  the  Settled  Land 
Act,  1882,  there  would  seem  to  be  no  necessity  to  show  who  are 
trustees  for  the  purposes  of  the  Act :  see  ante,  p.  433,  n.  (rf).  The 
trustees  are  parties  to  the  conveyance,  for  the  purpose  of  enabling 
the  conveyance  of  the  property  to  the  uses  of  the  settlement  to  be 
made,  and  consequently  it  is  only  necessary  to  insert  such  recitals 
as  will  show  who  are,  at  the  date  of  the  conveyance,  the  trustees 
under  the  settlement  in  the  usual  way. 


i 
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by  the  direction  of   the  said  [tenant  for  Ufe]  hereby  as  ^  XXXIII. 
beneficial  owner  conveys  unto  the  said  [trustees]  and  their    Treohoidito 
heirs.   All   those    the    several  pieces  or  parcels  of   land     JjJSJJ^J^/ 
respectively  comprised  in  and  den)ised  by  the  several  leases  under  settled 
respectively  specified  in  the  said  Schedule  hereunder  written,         ^gg^  ^ 
To  HOLD  all   the   premises  unto    the  said   [trustees]  and   „ ,    ^ 
tneir  heirs,  subject  to  the  respective  terms  of  years  therem 
created  by  the  said  several  leases  respectively,  To  such  uses,  To  umb  of 
upon  such  trusts,  and  subject  to  such  powers  and  provisions  settlement. 
as  under  the  hereinbefore  recited  indenture  of  settlement,  or 
by  reason  of  any  power  of  charging  therein  contained  (c),  are 
subsisting  with  regard  to  the  said  lands  and  hereditaments 
thereby  granted,  or  as  near  thereto  as  circumstances  permit, 
but  not  so  as  to  increase  or  multiply  charges  or  powers  of 
charging.  To  the  intent  that  the  said  several  terms  may  be 
henceforth  merged  in  and  consolidated  with  the  reversion  and 
inheritance  in  fee  simple  of  the  same  premises  respectively 
expectant  on  the  determination  of  the  said  terms  respectively. 
In  witness,  &c. 

The  Schedule  above  refebbbd  to. 


XXXIV.  CONVEYANCE  to  Tbustbbs  of  a  Settle- 
ment of  CoFTHOLDS  and  Leaseholds  upon  a 
PuBOHASE  with  Capital  Moneys  arising  under  the 
Settled  Land  Act,  1882,  such  Moneys  having 
been  paid  into  Coubt. 

THIS  INDENTURE,  made  the day  of ,  IB—, 

Between  [vendor],  of,  &c.,  of  the  first  part ;  [tenant  for  life],  Parties. 

of,  &c.,  of  the  second  part ;  and  [trustees]^  of,  &c.,  and  [trustee], 

of,  Sec.,  of  the  third  part :  Whebeas  at  a  Court  holden  for  the  Becitala : 

manor  of ,  in  the  county  of ,  on  the day  of ,  of  title  of 

18 — ,  the  said  [vendor]  was  admitted  tenant  of  the  lands  and  copyholds ; 
hereditaments  hereby  covenanted  to  be  surrendered,  to  hold  the 


(c)  If  no  powers  of  chai^ng  under  the  settlement  have  been 
exercised,  the  fact  may  be  recited,  and  this  phrase  should  then  be 
omitted. 
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XXX  rv,  fame  onto  the  said  [vendor],  his  heirs  and  Msigna,  aeeording 
to  the  enstom  of  the  said  manor,  at  and  under  the  rents, 
fines,  suits,  and  seryiees  therefor  due  and  of  right  aecos- 
tomed :  Aitd  whereas  bj  an  indenture  ci  lease,  dated,  &c., 
and  made.  See.,  All  that,  &c.  [describe  parcels  from  lease} 
were  demised  onto  [(jriginal  lessee],  his  exeentora,  adminis- 
trators, and  assigns,  from  the  day  of ^  18 — ^  fiir 

the  term  of years,  at  a  yearly  rent  of  £ ^  and  sabject 

to  certain  coTenants  and  conditions  in  the  indenture  now  in 
recital  contained,  and  on  the  part  of  the  lessee  to  be  per- 
formed and  observed :  Akd  whereas  by  diyers  mesne  assign- 
ments or  acts  in  the  law,  and  ultimately  by  an  indenture 
dated,  &c.,  and  made,  &c.,  all  the  premises  comprised  in  the 
hereinbefore-recited  indenture  of  lease  have  become  and  now 
are  vested  in  the  said  [vendor]  for  the  residue  of  the  said 

of  Mttlement  term  of years  :  And  whereas  by  an  indenture,  dated, 

&c.,  and  made,  kc.,  [recite  settlement  showing  the  title  of  the 
tenant  for  life  and  of  the  trustees] :  And  whereas  the  said 
[tenant  for  life]  sold  certain  mines  and  minerals  with  certain 
easements  or  rights  of  way  and  water  necessary  for  the 
working  thereof,  and  in  pursuance  of  an  order  of  the  Chan- 
cery Division  of  Her  Majesty's  High  Court  of  Justice,  made 

on  the day  of ,  in  the  matter,  &c.,  the  proceeds  of 

the  said  sale  were  on  the  day  of duly  paid  into 

Court :  And  whereas  [recite  contract  for  purchase^  ut  ante, 
p.  462] :  And  whereas  upon  the  treaty  for  the  said  purchase 

it  was  agreed  that  the  said  purchase-money  of  £ should 

be  provided  for  by  an  order  of  court  in  that  behalf  (d)  to  be 
forthwith  obtained :  NOW  THIS  INDENTURE  WITNES- 
SETH, that  in  pursuance  of  the  said  agreement,  and  in  con- 
sideration of  the  sum  of  £ so  to  be  paid  to  the  said 

[vendor]  (e)  as  aforesaid,  the  said   [vendor]   by  the  direc- 


TesUUum. 

OoYonant  to 

surrender 

copyholds. 


{d)  In  the  case  of  investment  in  land  of  funds  in  Court  in 
ordinary  cases,  it  was  the  practice  of  the  Court  not  to  direct  pay- 
ment out  until  the  conveyance  had  been  executed.  The  orders 
and  rules  made  under  the  Settled  Land  Act,  1882,  appear  to 
contain  no  provisions  in  this  respect,  and  it  would  therefore  seem 
that  the  practice  will  be  the  same  in  the  case  of  the  investment  of 
moneys  arising  under  the  Settled  Land  Act,  1882,  as  in  other 
oases. 

(e)  The  purchaser  must  take  care  that  the  proper  receipt  for  the 
purchase-money  is  endorsed  upon  the  conveyance,  upon  the  pay- 
ment of  the  money  pursuant  to  the  order,  when  obtained. 
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tion  of   the  said   [tenant  for  life]  hereby  covenantB  with  ^  XXXIV. 
the  said    [trustees]  that  he  th^  said  [vendor]  will  forth-      Copyholdi 
with,  at  the  cost  of  the  said  [trustees]^   their  heirs  and     *hoi5j^" 
asBignB,  surrender  into  the  hands  of  the  lord  or  lady  of  the    Tnutaei  of 

said  manor  of ,  in  the  county  of ,  according  to  the   'unde/SI? 

custom  of  the  said  manor,  and  hereby  as  beneficial  owner   Settled  Land 

conveys  unto  the  said  [trustees]  All  that  [describe  parcels 

OfCCording  to  the  description  on  the  Court  RoUs],  To  the  use  ffabendum. 
of  the  said  [trustees],  their  heirs  and  assigns,  according  to  the 
custom  of  the  said  manor,  and  at  and  under  the  rents,  fines, 
heriots,  suits,  and  sendees  therefor  due  and  of  right  accus- 
tomed. Nevertheless  upon  such  trusts  and  subject  to  such 
powers  and  provisions  hereinafter  declared  of  and  concerning 
the  same :  And  it  is  hereby  agreed  and  declared,  that  until  Declaration  of 
the  surrender  of  the  said  premises  hereinbefore  covenanted  copyholds 
to  be  surrendered  in  accordance  with  the  covenant  in  that  ^^  sor- 
behalf  hereinbefore  contained,  the  said  [vendor]  and  his  heirs 
shall  stand  seised  thereof  upon  trust  for  the  surrender  thereof, 
pursuant  to  such  covenant  and  subject  thereto  upon  the  trusts 
and  subject  to  the  powers  and  provisions  hereinafter  de- 
clared of  and  concerning  the  same.    AND  THIS  IKDEN-  Further 
TURE  ALSO  WITNESSETH,  that  for  the  consideration  ^"^^^  ^^ 
aforesaid,    the    said    [vendor],   by  the    direction     of    the  ^Is^ide. 
said    [tenant  for    life]    hereby    assigns,  and   as   beneficial 
owner,   conveys    unto    the   said  [trustees]    All   those    the 
said  lands  and  hereditaments  comprised  in  and  demised  by 
the  hereinbefore-recited  indenture  of  lease,  To  hold  all  the  ffdbendtmu 
same  premises  Unto  the  said  [trustees],  their  executors,  ad- 
ministrators, and  assigns,  for  the  residue  of  the  said  term  of 

years,  at  the  rent  and  subject  to  the  covenants  and  con- , 

ditions  by  and  in  the  hereinbefore-recited  indenture  of  lease 

reserved  and  contained,  and  by  the  lessee  henceforth  to  be 

paid,  performed,  and  observed.  Nevertheless  upon  the  trusts 

and  subject  to  the  powers  and  provisions  hereinafter  declared 

of  and  concerning  the  same :  And  it  is  hereby  declared  that  DeclaiatioD  of 

the  said  [trustees],  and  their  heirs,  executors,  and  assigns,  ^tsof 

shall  stand  possessed  of  the  said  lands  and  hereditaments  porchased 

hereinbefore  covenanted  to  be  surrendered  when  the  same       ^^* 

shall  have  been  surrendered  in  pursuance  to  the  covenant  in 

that  behalf  hereinbefore  contained,  and  also  of  the  said  lands 

and  hereditaments  hereby  assigned  and  conveyed,  upon  such 

trusts  and  subject  to  such  powers   and  provisions  corre- 
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sponding,  as  nejxly  as  the  law  and  drenmstances  |iCTmit,  widi 
the  uses,  trusts,  powers,  and  prorisioiis  which,  under  tlie  said 
?•"■"      indenture  of  settlement,  or  hy  reason  of  the  exeraae  oi  any 
TiMUti  §i    power  of  charging  therein  contained^  are  sabsistuig  with  re- 
^^^^gg  f^      sped  to  the  said  freehold  knds  and  hereditaments  compriaed 


ItttM  UrnH   in  and  settled  by  the  hereinhe&re-recited  indenture  of  s^tle- 

—  ment,  but  not  so  as  to  increase  or  multiply  charges  or  powos 

of  charging.  But  so  nevertheless  that  the  ben^dal  interest 
in  the  said  lands  and  hereditaments  hereby  assigned  and  con- 
veyed shall  not  vest  absolutely  in  any  person  who  is  hy  the 
hereinbefore-recited  indenture  of  settlement  made  tenant  in 
tail  by  purchase,  and  who  dies  under  the  age  of  twenty-one 
years,  but  shall  on  the  death  of  that  person  under  that  age  go 
as  the  said  freehold  lands  and  hereditaments  comprised  in 
and  settled  by  the  hereinbefore-recited  indenture  of  settleDOient 
would  go. 

In  WITNESS,  &C. 


XXXV.  CONVEYANCE  by  Mobtgaoek  in  fee 
telling  under  an  express  Poweb  of  Sale.  {In 
note,  express  Covenant  against  Inoumbbances 
by  mortgagee.) 

TmS  INDENTURE,  made  the  day  of ,  18—, 

Partiec  BETWEEN  [mortgagee],  of,  &c.,  of  the  one  part,  and  [purchaser], 

B«citali :         of,  &c.,  of  the  other  part :  Whebeas,  by  an  indenture  dated, 
of  mortgage;    &c.|  and  made,  &c.,  the  hereditaments  hereinafter  conyeyed 

(with  other  hereditaments)  were  assured  to  the  use  of  the  said 
[m/yrtgagee],  his  heirs  and  assigns,  subject  to  a  proviso  for 
redemption  thereof,  on  payment  by  the  said  [mortgagor],  his 
heirs,  executors,  administrators,  or  assigns,  to  the  said 
[mortgagee],  his  executors,  administrators,  or  assigns,  of  the 

sum  of  £ ,  with  interest  thereon  at  the  rate  of 

per  cent,  per  annum,  on  the day  of then  next;  And 

it  was  by  the  same  indenture  declared  that  it  should  be  lawful 

for  the  said  [mxn-tgagee],  at  any  time  after  the  said day 

of '         then  next,  without  any  further  consent  on  the  part  of 
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the  said  [mortgagor],  his  heirs  or  assigns,  to  seU  and  dispose    ^^^^^ 
of,  &c.  [set  out  the  power  to  sell,  convey,  and  give  receipts,  and  by  Kortgagee 
such  other  of  the  ancillary  clauses  as  ivill  be  useful  in  explain-  ^Poiwo/'* 
ing  the  present  conveyance,  su4:h  as  the  clause  protecting  pwr-         Bale. 
chasers,  dtc] :  And  wheeeas  the  said  [mortgagee],  in  exercise  of  contract  for 
of  the  power  in  that  behalf  contained  in  the  said  indenture  of  ^^ 
mortgage,  has  contracted  for  the  sale  to  the  said  [purchaser] 
of  the  fee  simple  in  possession  of  the  said  hereditaments 

hereinafter  conveyed,  at  the  price  of  £ .    NOW  THIS  Testatum. 

INDENTURE  WITNESSETH  that,  in  pursuance  of  the 
said  agreement,  and  for  effectuating  the  said  sale,  and  in  con- 
sideration of  the  sum  of  £ paid  by  the  said  [purchaser] 

to  the  said  [mortgagee],  the  receipt  whereof  the  said  [mort- 
gagee] hereby  acknowledges,   the   said   [mortgagee]  hereby  Conveyance, 
grants,  and  as  mortgagee  (/)  conveys  unto  the  said  [purchaser]  Parcels. 
and  his  heirs.  All  that,  &c.  [describe  parcels],  To  hold  all  habendum. 
the  premises  Unto  and  to  the  use  of  the  said  [purchaser], 
his  heirs  and  assigns.  Discharged  from  all  right  and  equity 
of  redemption,  aafall  claims  L  demands.  pLipal  mone^ 
and  interest  secured  by,  and  under  or  by  virtue  of  the  said 
indenture  of  mortgage. 
In  witness,  &c. 


XXXVI.  CONVEYANCE  by  Teanbfbree  op  a 
MoBTGAOE  selling  under  the  Statutory  poweb 
in  the  Conveyancing  and  Law  of  Property  Act, 
1881  (py  Supplemental  Deed). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of  the  one  part,  and  [purchaser],  of  the  Parties. 

(/)  Mortgagees,  as  well  as  trustees,  give  no  covenant  for  title, 
except  that  they  have  not  incumbered.  If  an  express  covenant 
should  appear  desirable,  it  will  take  the  following  form  : — 

''And  the   said  [mmtgagee]  hereby  covenants  with  the  Covenant 

said  [pu/rchaser]  that  he  the  said  [mortgagee]  has  not  done  ^^^^^^ 

or  knowingly  suffered,  or  been  party  or  privy  to  anything 

whereby  the  premises  hereinbefore  conveyed,  or  any  of  them, 

or  any  part  thereof,  are,  is,  or  may  be  impeached,  affected,  or 
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otheor  part :  And  bupflemental  to  an  indentnre  of  mortgage, 
dated  the day  of ,  1882,  and  made  between  [mort- 
gagor], of  the  one  part,  and  [mortgagee],  of  the  other  part, 
whereby  the  messnages,  lands  and  hereditaments  hereinafter 
described  and  hereby  conveyed  were  assured  to  and  to  the 
use  of  the  said  [mortgagee]  his  heirs  and  assigns,  by  way  of 
mortgage  for  securing  payment  to  the  said  [m/ortgagee]  on 

the  day  of   ,   18—,   of  the    sum  of    10,0001., 

with  interest;  And  also  supplemental  to  an  indenture  of 
transfer  to  the  said  [vendor]  of  the  said  mortgage,  dated, 
&c.,  and  made  between  the  said  [mortgagee],  of  the  one 
part,  and  the  said  [vendor],  of  the  other  part,  WIT- 
NESSETH that,  in  consideration  of  the  sum  of  £ ,  paid 

to  the  said  [vendor]  by  the  said  [jpurchaser],  the  receipt 
whereof  the  said  [vendor]  hereby  acknowledges,  the  said 
[vendor],  in  exercise  of  the  power  {g)  in  that  behalf  conferred 
upon  him  by  the  Conveyancing  and  Law  of  Property  Act, 
1881,  and  of  every  or  any  other  power  him  thereunto 
enabling,  hereby  grants,  and,  as  mortgagee,  conveys  to  the 
said  [purchaser]  and  his  heirs  All  that  [describe  parcels] : 
To  HOLD  all  the  premises  Unto  and  to  the  use  of  the  said 
[purchaser]  his  heirs  and  assigns,  Discharged  from  all  right 
or  equity  of  redemption,  and  all  principal  moneys  and  interest 
secured  by,  and  claims  and  demands  heretofore  subsisting 
therein,  under  the  said  indenture  of  mortgage. 
In  witness,  &c. 


incumbered,  in  title,  estate,  or  otherwise  howsoever,  or 
whereby  he  is  prevented  from  conveying  the  same  premises, 
or  any  part  thereof,  in  manner  hereinbefore  appearing." 

(^)  The  operation  of  the  19th  section  of  the  Act  is  discussed 
ante,  Vol.  IIL,  sub  tit.  Mobtoages,  at  pp.  919  et  seq. ;  and  that 
passage  should  be  consulted.  The  power  should  be  referred  to  in 
the  operative  part  of  the  deed,  as  should  also  every  power  on  evezy 
occasion  when  a  power  is  being  exercised. 
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XXXVII.  CONVEYANCE  of  an  Equity  of  Eb- 
DEMPTioN  {h)j  with  Covenant  by  the  Pubchaseb 
to  PAY  the  Mobtgage  Debt  and  indemnify  the 
Vendob. 

THIS  INDENTUEE,  made,  &c.,  Between  [vendor],  of,  Parties. 
&c.,  of  the  one  part ;  and  [purchaser],  of,  &c.,  of  the  other 


(A)  The  foUowing  precautions  should  be  taken  by  the  purchaser  precantionB  to 
of  an  equity  of  redemption : — 1st.  To  ascertain,  by  communication  be  taken  by 
with  the  mortgagee,  that  the  state  of  the  account  between  him  and  *be  purchaser 
the  mortgagor  is  correctly  represented  by  the  latter.     2ndly.  To  ^^^^^ 
obtain  the  mortgagee's  assurance  that  he  has  received  no  notice  of 
any  other  incumbrance.    Srdly,  To  give  to  the  mortgagee  notice  of 
the  purchase.    As  regards  the  first  two  precautions  here  recom- 
mended, although  the  mortgagee  is  not  bound  to  give  the  informa- 
tion, yet  his  refusal  would  of  course  excite  suspicion.     The  conse- 
quences  of  not   giving  to  the  mortgagee  notice  of  the  convey- 
ance may  be  serious,  as  the  mortgagee,  having  the  legal  estate, 
may,  in  ignorance  of  the  sale,  make  further  advances  to  the  mort- 
gagor on  the  security  of  the  land,  which  advances  woidd  bind  the 
land  in  the  hands  of  the  purchaser :  see  Goddard  v.  Complin,  1 
CL  Ca.  119 ;  Blackston  v.  Moreland,  2  Ch.  Ca.  20;  Wrighison  v. 
Hudson,  2  Eq.  Ca.  Abr. ;  Vint  v.  PadgeU,  2  De  G.  <k  J.  611 ;  see 
also  Dart.  V.  &  P.  693. 

It  wUl  also  be  prudent  to  ascertain  that  the  mortgagee  has  no 
mortgage  on  any  other  estate  of  the  mortgagor;  and  that  the 
mortgagor  has  not  made  any  mortgage  of  any  other  estate  to  any 
other  person,  as  the  mortgagee  of  the  estate  purchased  may 
acquire  the  charge  on  such  other  estate  and  consolidate  :  vide  ante. 
Vol.  III.,  sub  tit.  MoRTOAQES,  pp.  936  et  seq.  The  position  of  a 
purchaser  of  an  equity  of  redemption,  which  formerly  was  very 
precarious,  owing  to  the  doctrine  of  consolidation  (see  Beevor  v. 
Lack,  L.  R  4  Eq.  546),  is  much  improved,  so  far  as  regards  the 
equi^  of  redemption  under  mortgages  created  subsequently  to 
Slst  December,  1881  :  see  Conveyancing  and  Law  of  Property  Act, 
1881,  sect.  17,  and  ante^  VoL  III.,  p.  940.  It  is,  however,  still 
necessary,  in  dealing  with  property  mortgaged  before  that  date,  to 
make  all  the  inquiries  and  take  all  the  precautions  suggested 
above.  And,  even  as  regards  equities  of  redemption,  which 
come  within  the  statute,  it  must  be  seen  that  the  mortgagee  has 
not,  under  his  security,  express  right  to  consolidate  :  see  sect.  17, 
subject.  (2). 

It  is  usual,  in  transferring  an  interest  of  this  nature,  to  employ  As  to  con- 
that  mode  of  conveyance  which  would  be  proper  to  pass  the  mort-  ▼«y*2**«  jf 
gagor^s  estate,  supposing  it  to  be  a  legal  and  not  an  equitable  ^^m^^t^. 
interest.     Thus,  a  mortgagor  of  freehold  lands  generally  conveys 
by  way  of  grant  (for  which  purpose  the  use  of  the  word  *^  grant " 
is  not  necessary :  see  ante,  p.  162)  and  of  leaseholds  by  assignment, 
though  the  mortgages,  if  they  have  taken  effect,  will,  in  both 
instances,  have  exhausted  the  whole  legal  ownership.    The  univer- 
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XXXVII. 
Conyeyanee  of 

Xqnity  of 

Bedemption 

in  Fee. 

Bedtalof 
mortgage. 


Money  dne. 


part :  Whebeas  by  an  indenture  of  mortgage  dated  the 

day  of ,  18 — ,  and  made  between  the  said  [vendor],  of 

the  one  part ;  and  [mortgagee'],  of,  &c.,  of  the  other  part ;  in 

consideration  of  the  sum  of  £ to  the  said  [vendor]  paid 

by  the  said  [mortgagee],  the  said  [vendor]  covenanted  with 

the   said  [mortgagee]  to  pay  to  him  on  the  day  of 

,  18 — ,  the  sum  of  £ with  interest  thereon  in  the 

meantime  at  the  rate  of per  cent,  per  annum,  and  also 

so  long  after  that  date  as  any  principal  money  should  remain 
due  thereunder,  to  pay  to  him  interest  thereon  at  the  rate 

aforesaid  by  equal  half-yearly  payments  on  the day  of 

and  the  day  of in  every  year ;  And  by  the 

indenture  now  in  recital  the  said  [vendor]  granted  unto 
the  said  [mortga^/ee],  and  his  heirs,  the  hereditaments 
hereinafter  conveyed  with  their  appurtenances.  To  hold  the 
same  unto  and  to  the  use  of  the  said  [mortgagee],  his  heirs 
and  assigns,  subject  to  a  proTiso  for  redemption  of  the  said 
hereditaments  upon  payment  by  the  said  [vendor],  his  heirs, 
executors,  administrators,  or  assigns,  unto  the  said  [m.ort' 
gagee],  his  executors,  administrators,  or  assigns,  of  the  sum 
of  £ and  interest,  on  the day  of then  next  en- 
suing ;  And  whereas  the  said  principal  sum  of  £ still 

remains  owing  upon  the  aforesaid  security,  but  all  interest 
in  respect    thereof   has  been  duly  paid    up  to  the  


sality  of  the  practice,  however,  of  treating  an  equity  of  redemption 
as  the  land  itself,  for  the  purposes  in  question,  should  not  interfere 
with  a  correct  view  of  the  actual  nature  of  the  property,  which  is 
nothing  more  than  the  right  (though  often  a  valuable  one,  no 
doubt)  to  call  upon  the  mortgagee  to  convey  the  legal  estate  on 
payment  of  the  mortgage  debt  j  and  this  right  may  pass  by  any 
instrument  capable  of  operating  as  an  equitable  transfer. 

If,  therefore,  the  purchaser  of  an  equity  of  redemption  has  a 
written  contract,  which  would  be  binding  on  the  vendor  in  equity, 
he  has  all  which  the  vendor  can  transfer  to  him,  and  the  sub- 
sequent more  formal  conveyance  usually  taken  is  superfluous :  see 
Staines  v.  Morris,  1  Yes.  &  B.  8.  It  is  probable,  however,  that 
the  purchaser  would  not  be  entitled  to  make  use  of  the  contract 
to  enforce  the  equity  of  redemption  against  the  mortgagee,  unless 
it  were  stamped  as  a  "  conveyance ; "  and  the  contract  often  does 
not  show  the  payment  of  the  purchase-money.  The  vendor  would, 
it  should  seem,  also  be  entitled  to  call  upon  the  purchaser  to  enter 
into  a  covenant  for  payment  of  the  mortgage-money,  and  would 
himself  be  bound  to  enter  into  covenants  for  the  title.  For  some 
of  these  purposes  a  further  deed  between  the  parties  is  requisite ; 
for  aU  of  them  it  is  convenient. 


PRECEDENTS.  461 

day  of last  past  (i) ;  And  whereas  the  said  [jpurchaaer]      XXXVII. 

has  contracted  with  the  said  [vendor]  for  the  purchase  of  the      Equity  of 
said  hereditaments  in  fee  simple  (subject  nevertheless  to  the    ^^l^^,,^ 

said  principal  sum  of  £ and  interest  secured  by  the  said  -; — 

indenture  of  mortgage),  at  the  price  of  £ ,  which  several  purchase 

sums  o{£ and  £ make  together  the  sum  of  £ (A).  ^^J?^  ^ 

NOW  THIS  INDENTURE  WITNESSETH  that,  in  pur-  ?^|Z! 
suance  of  the  said  agreement,  and  in  consideration  of  the  sum  Considentioii. 

of  £ now  paid  to  the  said  [vendor]  by  the  said  [purchaser], 

the  receipt,  &c.,  and  in  consideration  of  the  covenant  herein- 
after contained  on  the  part  of  the  said  [purchaser],  the  said 
[vendor]  as  beneficial  owner  hereby  conveys  (Z)  unto  the  said  Granjt. 
[purcha^ser]  and  his  heirs,  All  that,  &c.  [describe  parcels],  Parcels. 
To  HOLD  all  the  premises  (subject  to  the  hereinbefore  recited  ffabcndum. 
indenture  of  mortgage,  and  to  the  payment  of  the  said  prin- 
cipal sum  of  £ ,  and  the  interest  now  and  hereafter  to 

become  due  in  respect  thereof),  unto  and  to  the  use  of  the 
said  [purchaser],  his  heirs  and  assigns.  And  in  consideration  Purchaser 
of  the  premises  the  said  [purcliaser]  hereby  covenants  with  ®**^®^*"* 
the  said  [vendor],  That  the  said  [purchaser],  his  heirs,  exe-  to  pay  the 
cutors,  administrators,  or  assigns,  will  pay  unto  the   said  moi^f^' 
[mortgagee],  his  executors,   administrators,  or   assigns,  the 

principal  sum  of  £ secured  by  the  said  indenture  of 

mortgage,  and  all  interest  now  and  which  hereafter  shall  accrue 
due  in  respect  thereof;  And  that  he,  his  heirs,  executors,  admi-  and  to  in. 
BistratorB;  and  assigns  wiU,  at  aU  times  hereafter.  effectnaUy  ^^ 
indemnify  the  said  [vendor],  his  heirs,  executors,  and  admi-  therefrom. 

nistrators,  against  the  said  principal  sum  of  £ ,  and  all 

interest  thereon,  and  against  all  actions,  proceedings,  claims, 
demands,  and  liability,  for  or  by  reason  of  the  non-payment 
thereof  (m). 

In  witness,  &c. 


0 


It)  The  purchaser  will,  of  course,  ascertain  this  fact. 

[k)  This  is  the  sum  on  which  the  ad  valorem  duty  must  be  paid : 
see  sect  73  of  the  Stamp  Act,  1870,  ante,  p.  370. 

(I)  As  the  vendor  has  not  the  legal  estate,  it  would  seem  that 
the  benefit  of  the  statutory  covenants  for  title  here  implied  will 
not  run  with  the  land. 

(m)  Though  it  should  seem  that  a  vendor  is  entitled  to  a  cove-  Purchaser  of 
nant  of  this  nature,  yet,  independently  of  express  contract,  the  equity  of 
purchaser  of  an  equity  of  redemption  would  be  bound  to  indemnify  vl^*"J'*to°^ 
the  vendor  against  the  mortgage  debt;  for,  having  become  owner  mortgage ^^ 
of  the  estate,  equity  raises  in  him  an  obligation  to  take  on  himself  deht 
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Parties. 
Becitals  : 
of  default ; 


of  agreement 
for  purchase. 


Testatum, 


Mortgagor 
releases  equity 


Stamp. 


XXXVm.  RELEASE  by  Mobtoaoor  to  Mortgagee 
qfthe'EQvriY  op  Redemption  q/"  Freeholds  In- 
dorsed on  the  Mortgage  Deed. 


THIS  INDENTURE,  made  the 


day  of 


•,18-. 


Between  the  within-named  [mortgagor]  of  the  one  part,  and 
the  within-named  [mortgagee]  of  the  other  part :  Whereas 
the  within-mentioned  principal  sum  of  £— —  and  an  arrear 

of  interest  amounting  to  the  sum  of  £ ,  now  remain  due 

and  owing  from  the  said  [m^ortgagor]  to  the  said  [m/yrtgagee] 
upon    the   within-mentioned    security :    And  whereas  the 

said  [mortgagor],  in  consideration  of  the  sum  of  £ ,  for 

principal  and  interest,   and  of  the  payment  by  the    said 

[mortgagee]  to  the  said  [mortgagor]  of  the  sum  of  £ , 

which  several  sums  of  £ and  £ together  make 

the  sum  of  £ (n),  hath  agreed  to  release  to  the  said 

[mortgagee]  the  equity  of  redemption  of  or  in  the  within- 
mentioned  messuages,  &c. :  NOW  THIS  INDENTURE 
WITNESSETH,  that,  in  pursuance  of  the  said  agreement, 

and  in  consideration  of  the  said  sum  of  £ now  paid 

by  the  said  [m/ortgagee]  to  the  said  [mortgagor],  the  receipt, 
&c.,  and  of  the  release  hereinafter  contained  by  the  said 
[mortgagee]  to  the  said  [mortgagor]  of  the  said  principal  sum 

of  £ ,  and  of  the  said  sum  of  £ interest  moneys 

so  owing  as  aforesaid,  the  said  [mmtgagor]  hereby  releases, 
and  as  beneficial  owner  conveys,  unto  the  said  [m^ortgagee] 


its  burthens :  Waring  v.  Ward,  7  Ves.  337.  But  where  a  cove- 
nant has  been  entered  into,  the  purchaser's  liability  is  regulated 
and  fixed  by  the  extent  of  such  covenant.  Upon  this  principle, 
it  has  been  held  that,  where  a  purchaser  had  entered  into  a  cove- 
nant with  the  vendor  to  pay  a  mortgage  debt,  to  which  a  third 
person  was  liable  as  surety  for  the  vendor,  and  the  surety  after- 
wards paid  the  debt,  he  could  not  maintain  an  action  against  the 
purchaser,  who  was  only  liable  to  be  sued  upon  his  covenant  of 
indemnity  with  the  vendor;  though  it  was  admitted  that,  if  the 
mortgagor  had  simply  transferred  his  interest  to  the  purchaser, 
without  any  such  covenant,  the  latter  would  have  stood  in  his 
place  as  principal  debtor,  and  the  surety  would  have  had  the 
ordinary  rights  and  remedies  of  a  surety  creditor  against  him : 
Crafts  V.  Tritton,  2  Moo.  411 ;  8  Taun.  366.  Sometimes  a  sepa- 
rate deed  of  indemnity  is  taken  from  the  purchaser,  because  the 
purchase-deed,  which  would  otherwise  contain  the  covenant,  goes 
into  the  custody  of  the  purchaser. 

(n)  The  ad  valorem  stamp  must,  of  course,  cover  the  whole 
purchase  money,  including  the  principal  and  interest  released. 
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and  his  heirs,  All  and  singular  the  said  messuages,  lands,  and  i^^PJf 

hereditaments  within-mentioned,  To  hold  the  within-men-  Xqnityof 

tioned  hereditaments  xjkto  and  to  thb  use  of  the  said  [mort-  ^am^ 

gageeX  his  heirs  and  assigns,  Discharged  of  and  from  all  rights  -t—t — ~ — 

•^    ^       J         X-          u  X                     ;i            V       -^         f^x.  of  redemption 

or  equity  of  redemption  whatsoever,  under  or  by  virtue  of  the  to  mortsa^ 

within-written  indenture :  And  in  consideration  of  the  pre-  ^^ ^nahein, 

mises,  the  said  [mortgagee]  hereby  releases  the  said  [mortgagor],  ^^ 
his  heirs,  executors,  administrators,  and  assigns,  from  the  said 

principal  sum  of  £ ,  and  all  interest  secured  by  the  within- 
written  indenture,  and  from  all  actions,  proceedings,  claims, 
demands,  and  liability  in  respect  thereof  or  otherwise  under 
the  said  indenture  of  mortgage  (o). 
In  witness,  &c. 


XXXIX.  CONVEYANCE  in  Feb  by  Moetgagob 
and  MoRTOAOEE  to  Pubchabeb,  the  Mort- 
gage being  paid  of  {by  Supplemental  Deed). 
Vacation  where  the  MoBTaAOE  is  for  a  Term 
which  the  Mortgagee  subbendebs. 

THIS  INDENTURE,  made  the day  of ,  in  the 

year ,  Between  [mortgagee],  of,  (fee.  (i>),  of  the  first  part ;  pgjtioa. 


meiged. 


(o)  If  it  is  desired  that  the  mortgage-debts  should  be  kept  on  piroyieo  thftt 
foot  as  a  protection  against  mesne  incumbrances,  add  here  : —  mortgage-debt 

"Pbovided    ALWAYS,   and   the    said    [mortgagee]    hereby  jj^jj^^*^*^ 

declares  that  the  said  principal  sum  of  £ ,  and  all  interest 

henceforth  to  accrue  due  in  respect  thereof,  shall  not  merge 

in  the  inheritance  of  the  said  hereditaments  and  premises 

hereby  released,  but  shall  remain  and  continue  as  a  subsisting 

charge  thereon,  so  as  to  be  a  protection  against  all  mesne 

incumbrances,  charges,  estates,  and  claims  whatsoever,  if  any 

such  there  be,  and  that  accordingly  the  said  [nuyrtgagee],  his 

executors,  administrators,  and  assigns,  shall  be  deemed  to  be 

trustees  of  the  said  principal  and  interest  moneys  and  the 

security  for  the  same  in  trust  for  the  said  [mortgagee],  his 

heirs  and  assigns." 

As  to  non-merger  of  a  mortgage-debt  on  purchase  by  a  mort- 
gagee of  the  equity  of  redemption,  see  Adams  v.  Angell,  5  Ch.  D.  634. 

(p)  In  arranging  the  order  of  the  parties  to  a  deed,  it  is  usual 
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XXXIX.      [vendor]^  of,  &c.,  of  the  second  part;  [purchaserlf  of,  &c.,  of  the 
in  Pee  by     third  part :  And  supplemental  to  an  indentnre  of  mortgage  {q) 

^**^d^'     dated  the  day  of ,  18 — ,  and  made  between  the 

Xortgaiiree.    said  [vendor]  of  the  one  part,  and  the  said  [mortgagee]  of  the 

other  part,  for  securing  onto  the  said  [mortgagee]  the  sum  of 

lOOOZ.,  with  interest  for  the  same,   on  the  hereditaments 

Recitals:         hereinafter  described  and  hereby  conveyed:   And   whereas 

of  money  due    the  said  principal  sum  of  lOOOZ.  is  now  owing  upon  the 

on  mortgage  J  w       * 

security  of  the  said  indenture  of  mortgage,  but  all  interest 

for  the  same  has  been  paid  up  to  the  day  of  the  date  of  these 

presents,  as  the  said  [mortgagee]  doth  hereby  acknowledge : 

of  contract  for  And  WHEREAS  the  said  [purchaser]  has  agreed  with   the 

P"*^     ®'         said  [vendor]  for  the  purchase  of  the  inheritance   in  fee 

simple  of  the  said  hereditaments,  for  the  price  of  1500L, 
out  of  which  sum  it  has  been  agreed  that  the  said 
sum  of  lOOOZ.  owing  to  the  said  [mortgagee]  as  aforesaid 
Tesuuum,  shall  be  discharged :  NOW  THIS  INDENTURE  WITNES- 
The  mort-  SETH,  that,  in  pursuance  of  the  said  agreement,  and  in  con- 
consideration  sideration  of  the  sum  of  lOOOZ.  paid  by  the  said  [purchaser] 
t^'ZnZ  (at  tbe  request  and  by  the  direction  of  the  said  [vendorj)  to 
and  the  mort-  the  said  [mortgagee]  (the  receipt  of  which  sum  of  lOOOZ.  the 
consideration  Baid  [mortgagee]  hereby  acknowledges) ;  And  also  in  con- 
of  there-  sideration  of  the  sum  of  500Z.  paid  by  the  said  [purchxiser]  to 
purchase-  the  Said  [vendor]^  (the  receipt  of  which  sum  of  500^.,  and 
Sie'^(^te"to  ^  the  payment  of  which  said  sum  of  lOOOZ.,  in  manner  aforesaid, 
the  purchaser    making  together  the  said  purchase-money  of  1500Z.,  the  said 

[vendor]  hereby  acknowledges) ;  the  said  [mortgagee]  as 
mortgagee,  by  the  direction  of  the  said  [vendor]  (r),  hereby 

to  place  persons  having  the  legal  estate  before  those  who  have 
equitable  interests  only,  and  persons  having  freehold  estates  before 
those  who  have  chattel  interests  :  see  ante^  p.  123. 

($)  The  mortgage-debt  being  wholly  paid  off  out  of  the  purchase- 
money,  the  mortgage-deed  will  be  delivered  over  to  the  purchaser, 
and  retained  in  his  custody ;  there  therefore  is  no  objection  to  the 
conveyance  being  in  the  form  of  a  supplemental  deed.  If,  how- 
ever, the  mortgage-debt  is  not  wholly  paid  off,  but  remains  on  the 
security  of  other  property  of  the  vendor,  the  mortgage-deed  will 
continue  in  the  possession  of  the  mortgagee,  and  the  conveyance 
to  the  purchaser  should  be  by  an  independent  deed  reciting  the 
mortgage :  see  next  Precedent. 

(r)  If  the  mortgage  is  for  a  term,  which  is  to  be  surrendered, 
substitute  for  the  words  *'  by  the  direction  "to  ''as  mortgagee,** 
the  following : — 

Variation         <<  And  to  the  intent  that  the  residue  of  the  said  term  of 
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conTeySy   and  the  said  \vendoj*]  hereby  as  beneficial  owner  XXXIX. 

conveys  and  confirms  nnto  the  said  [purchaser]  and  his  heirs,  in  Fee  by 

All  that,  &c.  [describe  parcels  («)] ;  To  hold  the  premises  ^'^w^rw' 

hereinbefore  conveyed  Unto  and  to  the  use  of  the  said  Mortgagee. 

[purchaser],  his  heirs  and  assigns.  Discharged  from  all  prin-  Habendum  to 

cipal  moneys  and  interest  secured  by,  and  all  claims  and  ^^®  vendee  to 

demands  under  the  said  indenture  of  mortgage  (f).  vent  dower' 
In  witness,  &c. 


XL.  CONVEYANCE  of  Freeholds  hy  a  Mort- 
OAOOB  and  the  Executors  of  a  deceased  Mort- 
OAOEE  to  a  Purchaser  in  FeCy  where  the  whole 
of  the  Purchase-money  is  paid  to  the  Mort- 
GAOOR.  Variations  where  part  of  the  Purchase- 
money  is  applied  in  reduction  of  the  Mortgage 
debt  (w). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [  [heir  at  law  of  mortgagee]^  of,  &c.,  of  the  first  Parties  (a-). 

years  created  by  the   said  indenture  of  mortgage  may  be  where  mort- 
merged  in  the  reversion  of  the  hereditaments  hereby  con-  ^5^*^*^°"^* 
veyed,  the  said  [mortgagee]  (by  direction  of  the  said  [vendor]^ 
as  beneficial  owner),  hereby  assigns,  surrenders  and  as  mort- 
gagee conveys ;  and  the  said  \yendor\  &c/' 

The  surrender  is  sometimes  made  by  a  separate  testatum,  but  it 
is  more  usual,  for  the  sake  of  brevity,  to  incorporate  it  with  the 
conveyances,  as  in  the  text. 

(s)  If  the  premises  are  in  the  occupation  of  a  tenant  from  year 
to  year,  say — 

**  which  premises  are  now  in  the  occupation  of  [A.  B.],  as 

tenant  from  year  to  year  to  the  said  [vendor].'* 

(t)  A  proviso  against  mergers  of  the  mortgage-debt  may  here 
be  inserted  if  desired :  see  ante,  p.  463,  note  (o). 

(m)  By  the  30th  section  of  the  Conveyancing  and  Law  of  Property  Devolution 
Act,  1881  (44  &  45  Vict.  c.  41),  the  legal  estate  in  trust  and  mort-  of  trust  and 
gaged  freeholds  vests  in  the  personal  representatives  of  a  trustee  or  ii^ortgage 
mortgagee  dying  after  the  commencement  of  the  Act  (the  1st  of  ®^**'*®** 
January,  1882),  and  they  are  accordingly  competent  to  convey 
such  legal  estate  to  a  purchaser  without  the  concurrence  of  the 
heir-at-law,  or  his  devisee  of  mortgage  estates,  notwithstanding 
any  testamentary  disposition  to  the  contrary :   see  ante,  p.   33, 
and  Vol.  III.,  p.  965,  sub  tit.  Mortgages.    This  enactment,  how. 

Note  (ar)  next  page. 
B. — ^VOL.    V.  H   H 
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XL.  Con- 
▼eyaaoein 

Fee  by  Kort- 
gagor  and 

Sxeentori  of 
Mortgagee. 

Recitals : 
of  mortgage ; 


of  will  of 
mortgagee; 


of  death  of 
mortgagee; 


part] ;  [executor]^  of,  &c.,  and  [executor],  of  the  first  [or  second] 
part ;  [tfwrtgagor],  of,  &c.,  of  the  second  [or  third]  part ;  and 
[purchaser],  of,  &c.,  of  the  third  [or  fourth]  part :  Whkrkab, 
by  an  indenture  of  mortgage  dated,  &c.,  and  made  between 
the  said  [mortgagor'],  of  the  one  part,  and  [mortgagee],  of  the 
other  part,  the  hereditaments  hereinafter  described  and  hereby 
conveyed  were  assured  by  way  of  mortgage  unto  the  said 
[mortgagee]  in  fee  simple,  to  secure  to  the  said  [mortgagee] 
payment  of  the  sum  of  £ and  interest  as  therein  men- 
tioned: And  whereas  the  said  [m4)rtgagee]  duly  made  and 
executed  his  will,  dated,  &c.,  and  thereby  appointed  the  said 
[executors]  to  be  the  executors  thereof,  [but  the  said  will  con- 
tained no  devise  of  estates  vested  in  the  testator  by  way  of 
trust  or  under  any  mortgage  (y)  ] :  And  whereas  the  said 

[mortgagee]  died  on  the day  of ,  18 — ,  [leaving  the 

said  [heir  at  law],  his  eldest  son  him  surviving,  or  without 
leaving  issue  but  leaving  the  said  [heir  at  law],  his  brother 
and  heir  at  law  him  surviving  (z),  and]  without  having  revoked 

or  altered  his  said  will,  which  was  on  the  day  of , 

of  her 


18 — ,  duly  proved  in  the  District  Eegistry  at  

Majesty's  High  Court  of  Justice,  Probate  Division,  by  the 

ever,  no  longer  applies  to  copyholds :  see  the  Copyholds  Act, 
1887  (50  &  51  Vict  c.  73),  sect  45.  By  the  4th  section  of 
the  Vendor  and  Purchaser  Act,  1874  (37  &  38  Vict  c.  78),  the 
legal  personal  representatives  of  a  mortgagee  of  freeholds  or  copy- 
holds to  which  the  mortgagee  has  been  admitted  may  convey  or 
surrender  the  legal  estate  of  the  mortgaged  property  "on  payment 
of  all  soma  secured  by  the  mortgage."  This  section  is  repealed  by 
sect  30  (2)  of  the  Act  of  1881,  but  the  repeal  is  not  retrospective; 
where,  therefore,  as  in  the  present  case,  the  mortgage-debt  is  not 
paid  off,  it  will  be  necessary  to  make  the  heir  at  law  or  devisee  of 
a  testator  who  died  before  1882  a  party  to  convey  the  legal  estate. 

(x)  As  to  arrangement  of  parties,  see  ante,  p.  123.  In  this 
precedent  the  words  'enclosed  in  leaded  brackets  refer  to  cases 
where  the  testator  died  before  1882,  and  his  heir  at  law  concurs  to 
convey  the  legal  estate. 

{y)  If  the  will,  being  that  of  a  testator  who  died  before  1882, 
contained  a  devise  of  mortgaged  estates,  say,  instead  of  the  words 
in  brackets : — 

*'  And  he  also  thereby  devised  all  estates  vested  in  him  by 

way  of  trust,  or  under  any  mortgage,  to  the  said  [executors]  " 

(or  to  any  otlier  devisee,  as  the  case  may  he). 

(z)  Statements  of  law  should  not  generally  be  made  in  recitals 
(see  ante,  p.  139),  but,  where  the  heir  at  law  is  a  relative  other 
than  an  eldest  son,  it  is  convenient  to  state  that  such  relative  is 
the  heir  at  law. 


PRECEDENTS.  467 

said  {executorsl :  And  whebeas  the  said  [executors]  have  con-      ^^-  ^^' 

*•  Teyanoe  in 

tracted  with  the  said  [purcJiaser]  for  the  sale  of  the  heredita-  Fee  by  Mort- 

ments  hereinafter  described  and  hereby  conveyed  in  fee  simple  jUf^Jtowof 

-  free  from  incumbrances,  for  the  sum  of  £ ,  [and  it  has    Mortgagee. 

been  agreed  that  the  said  [heir  at  law]  shall  concur  in  these  of  agreement 

presents  for  the  purpose  and  in  manner  hereinafter  appearing] :  f°'  «^o  •' 

And  WHEREAS  the  said  [executors],  being  satisfied  that  the  of  agreement 

said  principal  sum  and  interest  secured  by  the  hereinbefore  ^  ^roSae-"* 

recited  indenture  is  amply  secured  by  and  on  the  property  money  to 

therein  comprised  other  than  the  hereditaments  hereinafter  «^^>^<»«°^<«)' 
described  and  hereby  conveyed,  have  agreed  that  the  whole  of 
the  said  purchase-money  shall  be  paid  to  the  said  [mortgagor], 
and  that  they  the  said  [executors]  shall  concur  in  these 
presents  for  the  purpose  and  in  manner  hereinafter  appearing. 

NOW  THIS  INDENTURE  WITNESSETH  that,  in  pur-  Testatum. 

finance  of  the  said  agreements,  and  in  consideration  of  the  Considera- 
tion {b), 

(a)  Of  course  trustees  or  executors  should  be  very  careful  as  to  Variation* 
the  sufficiency  of  the  remaining  security  before  agreeing  to  such 

an  arrangement,  as  they  will  undoubtedly  incur  responsibility  by 
parting  with  part  of  the  security  without,  at  least,  a  proportionate 
reduction  of  the  mortgage-debt.  In  the  case  of  a  sale  of  a  piece 
of  land,  forming  a  small  part  of  the  mortgaged  property,  it  is  often 
inconvenient  to  mortgagees  to  receive  the  purchase-money  iu  part 
payment  of  the  mortgage-debt  If  part  of  the  purchase-money  is 
to  be  applied  iu  part  payment  of  the  mortgage-debt,  substitute  the 
following  for  the  recital  in  the  text : — 

"  And  whereas  the  said  sum  of  £ now  remains  due 

on  the  security  of  the  hereinbefore  recited  indenture  of  mort- 
gage, but  all  interest  thereon  has  been  paid  up  to  the  date  of 
these  presents ;  And  whebeas  it  has  been  agreed  that  the 

fium  of  £ ,  part  of  the  said  purchase-money,  shall  be  paid 

to  the  said  [executors],  in  part  payment  of  the  said  sum  of 
£ ,  and  that  they  shall  concur,  &c/* 

(b)  If  part  of  the  purchase-money  is  to  be  paid  to  the  executors,  Variation, 
flay — 

'*in  consideration  of  the  sum  of  £ paid  by  the  said 

[purcJiaser],  by  the  direction  of  the  said  [executors],  in  manner 

following,  that  is  to  say,  the  sum  of  £ ,  part  thereof,  to 

the  said  [executors],  in  part  payment  of  the  said  principal 
6um  of  £ ,  so  due  and  owing  on  the  security  of  the  here- 
inbefore recited  indenture  of  mortgage  as  aforesaid,  and  the 

sum  of  £ ,  the  residue  thereof,  to  the  said  [mortgagor]  " 

(the  receipts f  dc). 

H  H  2 
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HortfftgM. 


^^  ^^^     ^™  ^^  ^ ^^^  P*^^  ^y  *^®  ®®^^  [purchaser]  by  the  direc- 

Ym  by  Kort-  tion   of  the   said   [executors]  to  the   said  [mortgagor]  (the 

gigoraad^  receipt  and  payment  whereof  in  manner  aforesaid  the  said 
[mortgagor]  and  [executors]  respectively  acknowledge)  [the 
said  [heir  at  law],  by  the  direction  of  the  said  [executors]^ 
hereby  as  trustee  conveys,  and]  the  said  [executors]  hereby  as 
mortgagees  convey  [and  confirm],  and  the  said  [mortgagor] 
hereby,  as  beneficial  owner,  conveys  and  confirms  nnto  the 
said  [purchaser]  and  his  heirs,  All  that,  &c.  [describe 
parcels] ;  To  hold  all  the  premises  Unto  and  to  the  rsB 
of  the  said  [purchaser],  his  heirs  and  assigns,  freed  and 
discharged  from  aU  principal  and  interest  moneys  and  from 
all  claims  and  demands  under  or  by  virtue  of  the  said 
indenture  of  mortgage;  And  the  said  [executors]  hereby 
acknowledge  the  right  of  the  said  [purchaser]  to  produc- 
tion of  the  several  deeds  and  documents  mentioned  in  the 
schedule  hereunder  written  [and  undertake  for  the  safe 
custody  thereof  (c)]. 
In  witness,  &c. 

The  Schedule  above  befebbed  to. 


Hahendum, 

Freed  from 
mortgage. 


Parties. 

Recitals: 
<)f  mortgage ; 


XLI.  CONVEYANCE  by  Administrator  of  a  de- 
ceased Mortgagor  and  a  Mortgagee  in  perform- 
ance of  a  Contract  for  Sale  by  an  Intestate  (d)- 


THIS  INDENTUEE,  made  the 


day  of 


18-, 


Between  [mortgagee],  of,  &c.,  of  the  first  part;  [adminis- 
trator], of,  &c.,  of  the  second  part ;  and  [purchaser],  of,  &c., 
of  the  third  part :  Whereas  by  an  indenture  dated,  &c.,  and 


(c)  As  to  undertaking  by  trustees,  drc,  see  ante,  Vol.  I.,  pp.  296 
et  seq. 

(d)  In  cases  where,  upon  the  death  of  a  vendor  before  com- 
pletion, the  legal  estate  is  outstanding,  it  appears  doubtful  whether 
either  the  4th  or  the  30th  sections  of  the  Conveyancing  and  Law 
of  Property  Act  applies. 
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made,  &c.,  in  consideration  of  £ paid  by  the  said  [mort-     XLI.  Coa- 

gagee]  to  the  said  [mortgagor],  the  said  [mortgagor}  granted  the    ^aSaii- 
hereditaments  hereinafter  conveyed  to  the  use  of  the  said      tratorof 
[mortgagee],  his  heirs  and  assigns,  subject  to  a  proviso  in  the         and 
indenture  now  in  recital  contained,  for  the  redemption  of  the    ^^^^^' 
said  hereditaments  on  pajrment  by  the  said  [mortgagor],  his 
executors,  administrators,  and  assigns,  to  the  said  [mortgagee], 

his  executors,  administrators,  or  assigns,  of  the  sum  of  £ , 

with  interest  at  the  rate  therein  mentioned ;  And  whebeas  the  of  contract  for 

said  [mortgagor],  on  the day  of ,  18 — ,  entered  into  ®*^® » 

a  contract  with  the  said  [purcliaser]  for  the  sale  to  him  of  the 
fee  simple  in  possession,  free  from  incumbrances,  of  the  said 

hereditaments  hereby  conveyed,  at  the  price  of  £ ;  And  of  death  of 

WHEREAS  the  said  [irwrtgagor]  died  on  the day  of ,  ^testate  • 

18 — ,  intestate,  and  letters  of  administration  of  his  personal 

estate  were,  on  the  day  of ,  18 — ,  granted  out  of 

the Begistry  of  the  Probate  Division  of  Her  Majesty's 

High   Court  of  Justice  to  the   said  [administrator]'.  And  of  acceptance 
WHEBEAS    the    title    of    the    said    [mortgagor]    had    been  that*contnwt 
accepted  by   the   said    [purchaser],   but   the   said  contract  remained 
remained  unexecuted  at  the  date  of  the  death  of  the  said  [mort-  ^®*^       ' 
gagor],  no  purchase-money  having  been  paid  or  conveyance 
executed  in  pursuance  thereof ;  And  whereas  the  said  [pur-  of  request  for 
chaser]  has  requested  the  said  [administrator]  and  the  said  p^^^"!   ^ 
\7n0rtgagee]  to  make  such  conveyance  as  hereinafter  appears ; 

And  whereas  the  sum  of  £ still  remains  due  and  owing  of  state  of 

to  the  said  [mortgagee]  upon  the  security  of  the  hereinbefore  ^"j^^*"*^ 
recited  indenture  of  mortgage,  but  all  interest  thereon  has 
been  paid  up  to  the  date  of  these  presents.    NOW  THIS  Testaiim. 
INDENTURE  WITNESSETH  that,  in  pursuance  of  the 

said  contract,  and  in  consideration  of  the  sum  of  £ paid 

to  the  said  [mortgagee]  by  the  said  [purcliaser]  at  the  request 

of  the  said  [administrator],  the  receipt  of  which  sum  of  £ 

the  said  [mortgagee]  hereby  acknowledges,  and  in  consideration 

of  the  sum  of  £ paid  to  the  said  [administrator]  by  the 

said  [purchaser],  the  payment  and  receipt  of  which  sums  of 

£ and  £ (making  together  the  sum  of  £ ),  the  Conveyanoe* 

said  [administrator]  hereby  acknowledges,  the  said  [moHgagee], 
by  the  direction  of  the  said  [administrator],  hereby  grants, 
and,  as  mortgagee,  conveys,  and  the  said  [administrator]  hereby 
grants  and  confirms,  and,  as  the  personal  representative  of  the 
said  [mortgagor]  deceased,  conveys  unto  the  purchaser  and  his 
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XLI.  Con- 

AdmiBii- 
timtor  of 

Mortgagor 
and 

Mortgagoo. 

Parcels. 

Mabejidum. 


heirs,  All  those  [describe  parceh],  and  also  all  other  (if  any) 
the  hereditaments  and  tenements  comprised  in  the  hereinbefore 
recited  indenture  of  mortgage ;  To  hold  all  the  premises  unto 
AND  TO  THE  USE  of  the  Said  [^purchaser],  his  heirs  and 
assigns. 
In  witness,  &c. 


Parties  (/). 

Becital  of 
wilL 


of  death  of 
testator,  &c.  ; 


of  payment 
of  debts ; 


of  order 
appointmg 


XLII.  CONVEYANCE  under  the  Settled  Land  Act, 
1882,  of  Freeholds  to  ichich  an  Infant  18  abgo* 
lately  entitled  in  Fee  Simple  (e). 


THIS  INDENTURE,  made  the 


day  of 


■,18—, 


Between  [vendor],  of,  &c.,  and  \yendor\  of,  &c.,  of  the  one 
part,  and  [purchaser^  of,  &c.,  of  the  other  part :  Whebeas 
\tc8tator\  late  of,  &c.,  deceased,  made  and  executed  his  will, 
dated,  &c.,  and  thereby  ordered  that  all  his  debts  shoold  be 
paid,  and  with  the  payment  thereof  did  charge  aU  his  estate; 
And,  subject  thereto,  the  said  [testatorl  gave,  devised,  and 
bequeathed.  All  his  real  and  personal  estate,  of  what  nature 
or  kind  soever  and  wheresoever,  unto  his  son  [infant]^  his 
heirs,  executors,  administrators,  and  assigns,  but  the  said 
will  contained  no  power  of  sale  of  the  hereditaments  thereby 
devised,  nor  any  appointment  of  any  persons  to  be  the  trus* 
tees  thereof  for  the  purposes  of  the  Settled  Land  Acts :  And 

WHEREAS  the  said  [testator]  died  on  the  day  of , 

18 — ,  seised  of  the  lands  and  hereditaments  hereby  conveyed, 
(together  with  other  hereditaments)  in  fee,  free  from  incum* 

brances,  and  his  said  will  was,  on  the day  of ,  18 — , 

proved  in  the  Principal  Registry  of  Her  Majesty's  High  Court 
of  Justice,  Probate  Division :  And  whereas  the  debts  of  the 
said  [testator]  have  all  been  fully  paid  and  satisfied:  And 
WHEREAS  the  said  [infant]  is  an  infant  under  the  age  of 
twenty-one  years :  And  whereas,  by  an  order  of  the  Chancery 

{e)  As  to  the  sale  of  the  lands  of  an  infant  under  this  Act,  see 
antCy  p.  68.. 

(/)  Although  sect.  61  of  the  Act  contains  no  express  pro- 
visions to  meet  the  case  of  an  infant  married  woman,  it  seems 
clear  that  sects.  59  and  60  would  apply  to  such  a  case ;  but  if  she 
is  not  entitled  for  her  separate  property,  it  is  conceived  that  her 
husband's  concurrence  will  bo  necessary. 
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DiTision   of  Her  Majesty's  High  Court  of  Justice,  mode    XLII.  Con- 

voytmoo  of 
on  the    day  of  ,  18 — ,  by  Mr.    Justice    ,    Lands  of  an 

in    the   matter  of,   &c.,  it    was    ordered  that  during  the       ^°^^^ 
minority  of  the  said  [tn/an^],  that  the  powers  of  sale  and  personate 
conveyance,  and  other  powers  conferred  on  tenants  for  life  by  ^ny^y ; 
the  Settled  Land  Act,  1882,  might  be  exercised  by  the  said 
[vendors]  on  behalf  of  the  said  [infant]  during  his  minority 
over  or  in  relation  to  his  said  estate  (g) ;  And  it  was  thereby 
farther  ordered  that  all  moneys  which  should  from  time  to 
time  be  paid  in  respect  of  the  exercise  of  the  said  powers  of 
sale  and  conveyance  by  the  said  [vendors]  should  be  paid 
into  Court  to  the  credit  of  an  account  intituled,  &c. :  Akd  of  agreement 
vmEBEAS  the  said  [vendors],  in  exercise  of  the  said  powers    °^       ' 
vested  in  them  by  the  said  order,  have  agreed  with  the  said 
[purchaser]  for  the  sale  to  him  of  the  said  lands  and  here- 
ditaments hereby  conveyed  in  fee  simple  in  possession,  free 

from  incumbrances,  at  the  price  of  £ :  And  whereas,  of  payment 

pursuant  to  the  hereinbefore-recited  order,  the  sum  of  £ ,  money  into' 

being  the  amount  of  the  purchase-money  so  agreed  upon  as  ^^^  > 

aforesaid,  was,  on  the  day  of  ,  18 — ,  paid  into 

Court  to  the  credit  of  the  said  account :  And  whebeas  the  of  agreement 

(^)  As  to  the  appointment  of  persons  to  exercise  these  powers 
on  behalf  of  an  infant,  see  sect  60  of  the  Settled  Land  Act,  1882. 

If  the  order  went  on  to  appoint  the  vendor  to  be  "  trustee  of 
settlement,"  add  here, — 

And  it  was  thereby  further  ordered  that  the  said  [vendors] 

should,  during  the  minority  of  the  said  [infant],  be  the  trustees 

of  the  settlement  created  by  the  will  of  the  said  [testator]  for 

the  purposes  of  the  Settled  Land  Acts. 

In  the  present  case  the  will  under  which  the  infant  is  entitled 
to  the  lands  sold  is  evidently  the  *^  settlement "  within  the  defini- 
tion contained  in  sect.  2  of  the  Settled  Land  Act,  1882;  but  where 
an  infant  derives  his  title  by  descent,  it  is  not  clear  what  instru- 
ment (if  any)  is  to  be  regarded  as  the  settlement.  It  appears, 
however,  to  be  sufficient  for  the  purposes  of  the  sale  of  an  infant's 
lands,  whether  his  title  is  derived  under  a  settlement  or  by  descent, 
that  the  order  should  merely  appoint  persons  to  exercise  on  his 
behalf  the  powers  of  sale  and  conveyance  given  by  the  Act.  The 
persons  so  appointed  can  sell  and  convey  the  lands  to  the  purchaser, 
and  no  "  trustees  of  the  settlement "  are  required  in  such  a  case 
for  the  purpose  of  receiving  notices  or  any  other  purpose  connected 
with  the  sale,  except  for  the  purpose  of  receiving  and  giving  re- 
ceipts for  the  purchase-money,  which,  as  there  are  no  trustees, 
must  be  paid  into  Court :  see  JRe  Countess  of  Dudley's  Contract^ 
35  CL  D.  338. 
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XLIL  OoB. 

▼eyaaeeof 

Lands  of  an 

Ihfuit 

as  to  doca- 
nientB  of 
title. 


TcsteUum, 


ffabendum. 

Acknowledg- 
ment, &c. 


deeds  and  muniments  of  title  specified  in  the  schedule  here* 
under  written  relate  not  only  to  the  lands  and  hereditaments 
hereby  conveyed,  but  also  to  other  hereditaments  formerly  of 
the  said  testator,  but  now  of  the  said  [infant] ;  And  it  has 
been  agreed  that  such  deeds  and  muniments  shall  be  retained 
by  the  said  [infant],  and  that  the  said  [vendors]  shall  enter 
on  his  behalf  into  such  acknowledgment  [and  undertaking]  in 
relation  thereto  as  is  hereinafter  contained:  NOW  THIS 
INDENTURE   WITNESSETH,   that,   for  effectuating  the 

said  contract,  and  in  consideration  of  the  sum  of  £ so 

paid  by  the  said  [purchaser]  into  Court  as  aforesaid,  the  pay- 
ment of  which   sum  of  £ the  said  [vendors]  hereby 

acknowledge,  they  the  said  [vendors],  by  virtue  and  in  exer- 
cise of  the  powers  conferred  upon  tenants  for  life  under  the 
Settled  Land  Act,  1882,  and  vested  in  them  by  the  herein- 
before-recited order  of  the  day  of ,  18 — ,  and  of 

every  or  any  other  power  enabling  them  in  this  behalf,  do 
hereby  on  behalf  of  the  said  [infant]  as  trustees,  convey  unto 
the  said  [purchaser]  All  and  singular  [describe  parcels].  To . 
HOLD  all  the  premises  Unto  and  to  the  use  of  the  said  [jntr- 
chaser],  his  heirs  and  assigns  :  And  the  said  [vendors]  hereby, 
on  behalf  of  themselves,  and  also  (so  far  as  they  lawfully 
may  or  can)  of  the  said  infant,  acknowledge  the  right  of  the 
said  purchaser  to  production  of  the  deeds  and  muniments  of 
title  specified  in  the  schedule  hereunder  written,  and  to  delivery 
of  copies  thereof,  [and  hereby  undertake  for  the  safe  custody 
of  the  same,  but  so  long  only  as  they  shall  be  in  their  own 
actual  possession  (h)]. 
In  witness,  &;c. 

The  Schedule  above  refebbed  to. 


Acknowledg- 
ments and 
undertakings 
as  to  title- 
deeds. 


(h)  The  statutory  acknowledgment  for  production  and  under- 
taking for  the  safe  custody  of  deeds  and  documents  by  a  person 
retaining  them  imposes  an  obligation  while  the  givers  have  the 
custody  or  control  of  the  deeds.  It  would  seem  that  the  persons 
appointed  to  sell  and  convey  the  infant's  lands  must  necessarily 
rctoin  the  custody  and  control  of  the  deeds  for  the  purposes  of  future 
sales  until  he  attains  full  age,  when  the  right  to  such  custody  and 
control  and  also  the  obligation  would  pass  to  him.  It  is  therefore 
conceived  that  an  acknowledgment  and  undertaking  in  the  form 
given  in  the  text  would  sufficiently  meet  the  requirements  of  the 
case.  It  seems,  however,  somewhat  doubtful  how  far  the  vendors 
can  bind  the  infant,  either  by  acknowledgment  (if  they  do  not 
themselves  retain  the  deeds)  or  by  covenant.     As  to  whether  the 
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XLm.  CONVEYANCE  hy  Mabried  Woman  seised 
in  fee  {who  was  married  before  the  Married 
Women's  Property  Act,  1882,  came  into  operor 
tion),  with  the  concurrence  of  the  Husband. 

THIS  INDENTUEE,  made  the day  of ,  18—, 

Between  [vendor's  husband],  of,  &c.,  and  [vendor]  his  wife(i),   Parties. 

vendors  who  are  trustees  or  quasi  trustees  can  be  required  to  give 
an  undertaking,  see  ante,  Vol.  I.,  p.  296,  sub  tit  Acenowl£DG- 

MSNTS. 

If,  however,  in  order  to  obviate  any  question  on  the  point  as  to 
retainer  above  referred  to  it  is  thought  advisable,  the  vendors  may 
give  a  covenant  for  production  of  the  deeds,  ika,  as  follows  ; — 

And  the  said  [vendors]  hereby  covenant  with  the  said  [jmr- 
cluLser]  that  they  the  said  [vendors]  will,  at  the  request  of  the 
said  [purchaser]  or  of  any  person  or  persons  lawfully  claiming 
under  him,  either  produce  and  deliver  copies  of  the  said  deeds  and 
muniments  of  title,  or  execute  and  do  all  such  acts  and  things 
as  by  the  said  [purchaser]  or  such  other  person  or  persons  as 
aforesaid  may  be  reasonably  required  for  procuring  the  pro- 
duction and  delivery  of  copies  of  the  said  deeds  and  writings 
by  the  said  [infant],  or  any  other  person  having  possession  or 
control  thereof  from  time  to  time,  to  the  said  [purchaser]  or 
such  other  person  or  persons  as  aforesaid. 

In  witness,  &c. 

(t)  This  deed  must  be  acknowledged  by  the  vendor,  under  3  &  4  Acknowledg- 
Will.  4,  c.  74,  sects.  77,  79.     A  married  woman  who  was  married   ™®*'*.  V 
since  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.   ™*^ 
c.  75),  came  into  operation  {i.e.  the  Ist  of  January,  1883),  or  whose 
title  accrued  since  that  date,  may  deal  with  her  real  estate  as  if 
she  were  a  feme  sole  ;  but  if  she  was  mairied  or  if  her  title  accrued 
previously,  her  husband's  concurrence  will  be  necessary  to  pass  the 
legal  estate,  even  though  she  is  entitled  to  the  property  to  her 
separate  use  without  restraint  on  anticipation,  unless  the  legal 
estate  is  vested  in  trustees,  in  which  case  they  must  concur  in 
order  to  vest  it  in  the  purchaser ;  but  even  so,  the  husband's  con- 
currence should  be  obtained,  if  possible,  by  way  of  confirmation, 
so  as  to  pass  any  interest  in  the  land  which  may  have  been  created 
by  his  wife  in  his  favour,  and  also  so  as  to  obtain  his  impHed  cove- 
nants for  title. 

If  a  married  woman  conveys  in  exercise  of  a  general  power  of  Appointiiient 
appointment  only,  the  conveyance  will  not  differ  in  form  from  an  ^^  mamed 
ordinary  conveyance  by  appointment :  see  ante.  Precedent  IV., 
p.  384 ;  if  she  conveys  by  way  of  appointment  and  grant,  it  is 
advisable  that  her  husband  should  concur  in  the  grant.  For  a 
form  of  conveyance  by  appointment  and  grant,  see  ante,  Pre- 
cedent v.,  p.  385. 
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XLIII.  Con- 

yeyaaee  by 

Xanied 

Woman 

KarriAd 

liefore  lit 

January, 

1888. 

Recitals  {k) : 

of  will; 

of  deaths,  &c. ; 

of  marriajiio 
of  vendor ; 

of  agreement 
for  aile. 


Teatatttm. 


of  the  one  part,  and  {jmrchaser],  of  the  other  part :  Whereas 
[testator],  late  of,  &c.,  deceased,  duly  made  and  executed  his 
will,  dated,  &c.,  and  thereby  devised  the  hereditaments 
hereinafter  described  to  the  use  of  [A.  B.]  his  wife,  since 
deceased,  for  her  life,  with  remainder  to  the  use  of  the  said 
[vendor],  by  her  then  name  of  [maiden  name],  and  her  heirs 
and  assigns :  And  whereas  [recite  death  of  testator  and  probate 

of  his  will]  :  And  whereas  the  said  [A.  B.]  died  on  the 

day  of ,  18 — :  And  whereas  the  said  [vendor],  on  the 

day  of ,  18 — ,  intermarried  with  the  said  [husband] : 


Conveyance. 


And  whereas  the  said  [hvsbandl^  and  [vendor]  have  agreed 
with  the  said  [purcliaser]  for  the  sale  to  him  of  the  here- 
ditaments hereby  conveyed  in  fee  simple  in  possession,  free 
from  incumbrances  :  NOW  THIS  INDENTURE  WITNES- 

SETH  that,  in  consideration  of  the  sum  of  £ paid  by 

the  said  [purchaser]  to  the  said  [husband]  and  [vefidor]  the 

receipt  of  which  sum  of  £ the  said  [husband]  and  [vendor'] 

hereby  acknowledge,  the  said  [vendor]  hereby  grants  and  dis- 
poses of  ({),  and  as  beneficial  owner  (m)  conveys,  and  the  said 


(k)  The  insertion  of  these  recitals  seems  advisable  in  order  to 
show  that  the  marriage  took  place,  and  that  the  wife's  title  accrued 
before  1883. 

(l)  The  word  "dispose  of"  is  generally  used  in  conveyances  by 
married  women,  being  the  term  employed  in  the  enabling  sections 
of  the  Fines  and  Kecoveries  Act 

(m)  The  covenants  implied  in  the  deed  in  the  text  are  those 
provided  for  by  the  Conveyancing  and  Law  of  Pi*operty  Act,  1881, 
sect.  7,  sub-sect.  (3).  Under  that  sub-section,  where  the  wife  and 
husband  both  convey  as  beneficial  owner,  there  are  implied  on  the 
part  of  the  wife  the  usual  covenants  for  title,  which  will  bind  her 
separate  estate :  Pike  v.  Fitzgtbbon,  17  Ch.  D.  4t6i ;  and  on  the 
part  of  the  husband,  first,  the  usual  covenants  for  title  which, 
under  sub-sect.  (2),  are  implied  as  against  a  person  directing  as 
beneficial  owner;  and,  secondly,  covenants  in  the  same  terms  as 
the  wife.  The  effect  of  sub-sect.  (2)  appears  to  be  that  a  person 
directing  as  beneficial  owner  enters  into  the  same  covenants  as  if 
he  were  the  actual  conveying  party  and  conveyed  as  beneficial 
owner.  Accordingly,  in  a  conveyance  by  husband  and  wife,  in  the 
form  in  the  text,  the  purchaser  would  obtain  the  benefit  of  the 
covenants  on  the  part  of  the  wife  as  to  the  acts  of  herself  and  her 
predecessors  in  title,  and  by  the  husband  as  to  his  own  acts,  and 
also  the  acts  of  the  wife  and  her  predecessors  in  title. 

Where  a  married  woman  was  married  after  the  commencement 
of  the  Married  Women's  Property  Act,  1882  (45  &  46  Vict.  o.  75), 
or  where  her  title  has  accrued  since  that  date,  though  she  was 
married  previously,  she  can  seU  and  convey  her  property  without 
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\hushand]  hereby  as  beneficial  owner  conTeys  and  confirms  XLIII.  Con- 

nnto  the  said  [purchaser]  and  his  heirs,  All  that,  &c,  [parcels],  Xamed 

To  HOLD  all  the  premises  unto  and  to  the  use  of  the  said  2?SSi 

[purchaser],  his  heirs  and  assigns  (n).  before  let 

In  witness,  &c.  '"ST' 


Parcels. 
Habendum, 


XLIV.  CONVEYANCE  0/ Freeholds  by  a  Married 
Woman  seised  in  fee  (who  was  married  after  the 
Married  Women's  Property  Act,  1882,  came 
into  operation) — Variations  where  the  Husrand 
joins  in  the  Conveyance  by  way  of  Confirmation, 
and  to  give  implied  Covenants  for  Title  (o). 

THIS  INDENTURE,  made  the day  of  ,  18—, 

Between  [vendor],  the  wife  of  [husband],  of,  &c.,  of  the  Parties, 
one  [or  first]  part ;  [the  said  [husband],  of  the  second  part ;] 
and  [purchaser],   of,   &c.,   of   the  other  [or  third]    part: 

Whereas  the  said  [vendor]  intermarried  with  the  said  [hus-  Recitals : 

band]  on  the day  of ,  1884 :  And  whereas  the  said  of  marriage  of 

[vendor],  being  seised  in  her  own  right  of  the  hereditaments  ^*°  °Y  , 

hereinafter  described,  has  agreed  to  sell  to  the  said  [purchaser]  title  and 

the  fee  simple  of  the  same,  free  from  incumbrances,  at  the  agreement  for 

'^  '  '  sale  of  land ; 

her  husband's  concurrence  or  any  necessity  for  acknowledgment  of 
the  conveyance,  which  will  be  in  the  ordinary  form.  She  should, 
however,  be  described  as  '*  the  wife  of  [husband],  to  whom  she  was 

married  on  the day  of ,  18 — ,   if  she  was  married  after  the 

commencement  of  the  Act,  or  else  her  title  should  be  recited 
sufficiently  to  show  that  it  accrued  since  that  date ;  see  as  to  the 
meaning  of  the  word  "  accrue,"  ante,  p.  72. 

(n)  If  any  deeds  are  retained  it  would  seem  that  they  would  be  Acknowledg- 
in  law  the  property  of  the  husband  in  right  of  his  wife,  and  accord-  '"®°*  ^^^. 
ingly  the  acknowledgment  for  their  production  and  undertaking  ^to^eds^ 
for  their  safe  custody  should  be  by  him  as  the  person  retaining  the 
deeds ;  it  is,  however,  usual  and  proper  to  make  the  wife  join  in 
the  acknowledgment  and  undertaking,  so  as  to  avoid  any  question 
on  the  point. 

(0)  A  married  woman  married  since  the  31  st  December,  1882,  is 
competent  of  herself  to  sell  and  convey  her  real  and  personal  pro- 
perty :  see  ante,  p.  473 ;  but  it  may  be  advisable  to  obtain  the 
husband's  concurrence,  if  he  is  willing  to  give  it 
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XLIV.  Con- 

▼eymnce  by 

Married 

Woman 

Harried 

since  Slat 

Beoember, 

1882. 

[of  agreement 
by  husband  to 
concur]. 

Testatum. 

Conveyance. 


price  of  £ :  [And  whereas  the  said  [htLsband]  has  con- 
sented, at  the  request  of  the  said  [vendor],  and  for  the  satis- 
faction of  the  said  [purchaser],  to  join  in  these  presents  for 
the  purposes  and  in  manner  hereinafter  appearing]  :  NOW 
THIS  INDENTURE  WITNESSETH,  that,  in  pursuance 
of  the  said  agreement  [or  agreements],  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by  the 

said  [purchaser],  of  which  sum  of  £ the  said  [vendor] 

hereby  acknowledges  the  receipt,  the  said  [vendor]  hereby,  as 
beneficial  owner,  conveys  [and  the  said  [husband],  for  the 
purpose  as  well  of  confirming  the  conveyance  so  made  by 
the  said  [vendor]  as  also  of  including  and  implying  in  these 
presents  covenants  on  his  part  for  title  to  and  further  assur- 
ance of  the  hereditaments  hereby  conveyed,  as  beneficial 
owner  conveys  and  confirms]  unto  the  said  [purchaser]  and  his 
heirs  Axl  that  [describe  parcels],  To  hold  all  the  premises 
Unto  and  to  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns. 

In  witness,  &c. 


Parties. 


XLV.  CONVEYANCE  by  three  Co-heirs  (one  being 
a  Married  Woman  conveying  her  undivided  share 
with  her  Husband*s  concurrence,  and  another 
being  an  Infant)  of  Freeholds  to  a  Purchases 
— Covenants  by  Adult  conveying  Parties  Uiat  the 
Infant  shall  execute  the  Conveyance  on  attaining 
full  age ;  One-third  of  the  Purchase-money  being 
meantime  retained  by  the  Purchaser  (p). 


THIS  INDENTURE,  made  the 


day  of 


-,18-, 


Between  [A.  B.],  of,  <fec.,  and  [C.  B.]  his  wife,  [D.  E.],  of, 


As  to  includ- 
ing infant's 
sliare  in  con- 
veyance. 


(p)  Sometimes  when  an  infant's  share  in  an  estate  is  sold 
together  with  others,  it  is  included  in  the  deed  of  conveyance,  and 
he  is  made  a  conveying  party  in  respect  of  tbat  share,  and  executes 
the  deed  when  he  comes  of  age,  the  time  of  his  execution  being 
noticed  in  the  memorandiun  of  attestation.  If  this  course  is  not 
adopted,  it  will  be  necessary  to  have  an  additional  conveyance  pre- 
pared for  execution  by  the  infimt  when  he  comes  of  age,  or  to  make 
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&c.y  spinster,  and  [F.  G.],  of,  &c.  (an  infant  under  the  age  of  XLV.  Con- 
twenty-one  years),  of  the  one  part,  and  [ptirchaser]^  of,  &c.,  seyeral  Co- 
of  the  other  part :  Whekeab  [H.  E.],  late  of,  &c.,  died  on  the  ^^|^^* 
day  of ,  18 — ,  intestate,  being  at  the  time  of  his  Infant. 


death  seised  of  the  hereditaments  hereby  conveyed,  for  an  Reciuls : 
estate  in  fee  simple,  free  from  incumbrances  :  And  whereas  of  death  of 
there  was  issue  of  the  said  [H.  E.]  three  daughters  only,  that  [°SS°r«' 

is  to  say,  the  said  [C.  B.],  who,  on  the  day  of ,  of  gtate  of 

intermarried  with  the  said  [A.B.];  the  said  [D.  E.],  and  ?*™^^Z  ®^  ^ . 

[L  G.],  who,  on  the  day  of  ,  18 — ,  intermarried 

with  [J.  G.],   of,   &c.,  who  is  long  since  deceased:   And 

WHEREAS  the  said  [I.  G.]  died  on  the day  of ,  18 — , 

intestate,  leaving  the  said  [F.  G.],  her  eldest  son,  her  sur- 
yiving,  who  is  an  infant  of  the  age  of  nineteen  years  or 

thereabouts,  having  been  born  on  the day  of ,  18 — : 

And  whereas  the  said  [A.  B.]  and  [C.  B.]  his  wife,  and  the  of  contract  for 
said  [D.  E.],  have  agreed  with  the  said  [purchaser]  for  the      ^ ' 
absolute  sale  in  fee  simple  in  possession  of  the  said  here- 
ditaments hereby  conveyed,  free  from  incumbrances,  for  the 

price  of  £ :  And  whereas,  inasmuch  as  the  sale  of  the  of  agreement 

undivided  third  part  vested  in  the  said  [F.  G.]  of  and  in  the  JJel^Tan^a^' 
same  hereditaments  cannot  be  now  perfected  by  reason  of  his  party  to  the 
infancy,  it  has  been  agreed  that  the  said  [F.  G.]  shall  be  made  ^7Se'r 
a  party  to  these  presents,  to  the  intent  that  he  shall  execute  of  his  share  of 
the  same  when  he  shall  have  attained  the  full  age  of  twenty-  money. 
one  years ;  And  it  has  been  also  agreed  that  the  said  [C.  B.] 
and  [D.  E.]  shall  enter  into  a  covenant  hereinafter  contained 
to  procure  the  execution  of  these  presents  by  him,  or  in  case 
of  his  death  in  the  meantime  by  his  heir,  within  the  time  and 
in  manner  hereinafter  mentioned,  and  have  agreed  that  in  the 


an  application  to  the  Court  to  appoint  persons  who  will  convey  his 
share  on  his  behalf  under  the  provisions  of  the  Settled  Land  Act, 
1882 :  see  ante,  p.  471.  When  the  infant  is  mode  a  party,  there 
is  perhaps  a  little  want  of  technical  propriety  in  making  the  adult 
vendors  covenant  that  he  shall  execute  the  deed  ;  but  this  formal 
inaccuracy  seems  to  be  sanctioned  by  practice,  and  may  be  excused 
on  the  ground  of  convenience. 

(q)  A  little  saving  in  length  may  sometimes  be  effected  by  stating 
facts  of  this  kind  in  the  description  of  the  parties ;  but  these  re- 
citals out  of  place  render  the  instrument  less  intelligible  on  a  first 
perusal,  and  the  use  of  them  is  not  to  be  recommended.  The  very 
common  practice  of  using  them  in  addition  to  the  regular  recitals 
of  the  same  facts  is  quite  indefensible. 
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XLV.  Cob-  meantime  the  sum  of  £ ,  part  of  the  said  pnrchaae- 

Bayersl  Co-  money,  shall  be  retained  by  the  said  \^purchas€r\  at  interest 

V^^*  after  the  rate  of per  cent,  per  annum :  NOW  THIS 

Inflmt  INDENTURE  WITNESSETH,  that  in  pursuance  of  the 


Testatum,        hereinbefore-recited  agreement,  and  in  consideration  of  the 

In  considera-    sum  of  £ now  paid  by  the  said  [purchaser]  to  the  said 

JnreW         [A-  B.]  and  [C.  B.]  his  wife,  and  [D.  E.]  (the  receipt  of  which 

money,  gum  of  £ ,  making,  together  with  the  said  sum  of  £ 

vey^theh-     '    agreed  to  be  retained  by  the  said  [purchaser']  as  aforesaid,  the 

respective        gjj^  purchase-money  or  sum  of  £ ,  the  said  [A,  BJ, 

[C.  B.],  and  [D.  E.]  do  hereby  respectiyely  acknowledge), 
they  the  said  [A.  B.],  [C.  B.],  [D.  E.],  and  [F.  G.]  do,  and 
each  of  them  doth,  according  to  his  and  her  estate  and 
interest  grant,  and  as  beneficial  owners  and  owner  convey, 
unto  the  said  [purclmser]  and  his  heirs.  All  that  [describe 
parcels]^  To  hold  all  the  premises  Unto  and  to  the  use  of 
Covenant  tliat  the  9aid  [purchaser]^  his  heirs  and  assigns ;  And  the  said 
shalUonvey  [A.  B.],  [C.  B.],  and  [D.  E.],  do  hereby  jointly  and  seyerally 
when  of  age.  covenant  with  the  said  [purchaser]  that  the  said  [F.  G.], 
within  one  calendar  month  next  after  that  he  shall  haye 
attained  the  age  of  twenty-one  years,  or  in  case  of  his  death 
in  the  meantime  then  the  heir  of  the  said  [F.  G.],  within  one 
calendar  month  next  after  such  decease,  or  if  such  heir  shall 
be  under  any  disabilijbyi  then  within  one  calendar  month  after 
the  removal  of  such  disability,  and  also  any  person  or  persons 
claiming  through  or  under  him  the  said  [F.  G.],  or  his 
heirs  (r),  shall,  at  the  request  of  the  said  [parchaser\  but 
at  the  cost  of  the  parties  hereto  of  the  first  part,  or  some  of 

them,  and  upon  payment  of  the  said  sum  of  £ [ihe  re- 

tained  share  of  the  infant],  with  all  interest  at  the  rate 
aforesaid,  duly  execute  these  presents,  or  such  other  con- 
veyances and  assurances  as  the  said  [purchaser],  his  heirs 
or  assigns,  shall  reasonably  require  for  the  purpose  of 
efiectually  vesting  in  the  said  [purchaser],  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct.  All  that  one  undivided 
third  share  now  vested  in  him  the  said  [F.  G.]  of  and 
in  all  and  singular  the  said  hereditaments  and  premises 
unto  and  to  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  or  as  he  or  they  shall  direct,  firee  from  all  incum- 

(r)  This  would  extend  to  any  wife  of  the  infant  or  heir  who 
might  be  dowable. 
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brances  whatsoever  made,  done,  committed,  or  Buflfered  by     X^^-  ^" 

veyaiiM  by 
him  the  said  [F.  O.],  or  any  person  or  persons  claiming     SeyeralOo- 

through  or  under  him ;  And  that  in  the  meantime  it  shall  be     ^JJ^^ 
lawful  for  the  person  or  persons  for  the  time  being  entitled       Injimt 
nnder  these  presents,  peaceably  and  quietly  to  hold  and  enjoy 
the  said  undivided  third  share  of  the  said  hereditaments  and 
premises,  without  any  interruption  or  disturbance  of  or  by 
the  said  [F.  O.],  or  any  person  or  persons  lawfully  claiming 
through  or  under  him;    And  the  said  [purchaser]  hereby  Covenant  by 
covenants  with  the  said  parties  hereto  of  the  first  part  and  ^""^^fj^^^his 
every  and  each  of  them,  that  he  the  said  [purchaser],  his  share  of  par- 
heirs,  executors,  or  administrators,  will  on  the  perfecting  such  on^hii^Jon!^ 
conveyance  of  the  undivided  third  part  or  share  of  the  said  veying. 
[F.  G.],  of  or  in  the  hereditaments  and  premises  as  aforesaid, 

pay  unto  the  said  [F.  G.]  or  his  heirs  the  sum  of  £ 

agreed  and  intended  to  be  retained  by  him  the  said  [purchaser] 

out  of  the  said  entire  purchase-money  of  £ ,  together 

with  interest  for  the  same  at  the  rate  aforesaid  in  full  satis- 
faction and  discharge  of  his  purchase-money ;  and  that  in  the 

meanwhile  the  same  sum  of  £ and  interest  thereon  shaU 

be  a  charge  on  the  premises  hereby  conveyed. 
In  witness,  &c. 


XLVI.  CONVEYANCE  on  Sale  of  Freeholds  by 
Committee  of  Lunatic's  Estate. 

THIS  INDENTURE,  made  the day  of ,  1&— , 

Between  [lunatic],  of,  dec,  a  lunatic  acting  by  [committee],  Parties, 
of,  &c.,  the  committee  of  the  estate  of  the  said  [lutiatic],  of 
the  one  part,  and  [purchaser],  of,  &c.,  of  the  other  part : 
Whereas  the  said  [lunatic]  was  at  the  date  of  the  proceedings  Becitala : 
next  hereinafter  recited  seised  of  or  otherwise  well  entitled  to  of  title  of 
the  lands  and  hereditaments  hereby  conveyed :  And  whereas  ^^^  ^ 

by  an  inquisition  taken  before ,  Esq.,  a  master  in  lunacy,  of  inquiaition 

on  the  day  of ,  under  a  commission  of  lunacy,  the  "*  l^*cy  ; 

said  [hcnatic]  was  duly  found  to  be  a  person  of  unsound  mind : 

And  whereas  by  an  order  of  the  Lords  Justices  of  the  of  onler 

•Court  of  Appeal,   entrusted  by  the  sign  manual  of  Her  SS'^u!? . 
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XLVI.  Cim-  Majesty  with  the  care  and  commitment  and  cnstody  of  idiots, 

T0Jft]lC0  of 

Land!  of  a  lunatics,  and  persons  of  onsonnd  mind,  and  their  estates,  in 

^iditcm^    the  matter  of  the  said  lunacy,  made  on  the day  of , 

mittee.  18 — ,  the  said  [committee]  was  appointed  conmiittee  of  the 


of  conditional  person  and  estate  of  the  said  [lunatic]:  And  whereas  the 
contract  for      g^id  [cojnmittee],  as  such  committee  as  aforesaid,  has  agreed 
with  the  said  [piircliaser]  for  the  sale  to  him  of  the  here- 
ditaments hereby  conveyed  (being  part  of  the  freehold  property 
of  the  said  [lunatic])  at  the  price  of  £ ,  but  such  con- 
tract was  made  subject  to  the  proper  consent  and  sanction 
of  order           in  that  behalf  being  obtained :  And  whebeas  by  an  order  of 
oontncT^r      ^^  Lords  Justices,  made  in  the  matter  of  the  said  lunacy  on 

»le ;  the day  of ,  it  was  ordered  that  the  said  provisional 

contract  should  be  carried  into  effect  on  behalf  of  the  said 
[lunatic],  and  that  the  said  [purchaser]  should  pay  into  Court 

to  the  credit,  &c.,  the  said  sum  of  £ and  any  interest 

which  should  become  payable  thereon  under  the  provisions  of 
the  said  provisional  contract ;  And  that  upon  payment  as 
aforesaid  the  said  [committee],  as  committee  of  the  estate  of 
the  said  [lunatic],  should,  on  behalf  of  the  said  [lunatic], 
execute  a  proper  conveyance  of  the  said  lands  and  heredita- 
ments comprised  in  the  said  contract,  and  that  such  convey- 
ance be  settled  and  approved  by  the  Masters  in  Lunacy  on 
of  payment  of  behalf  of  the  said  [lunatic] :  And  whereas  the  said  [pur- 

money^to      chaser],  on  the  day  of ,  paid  the  sum  of  £ 

^iirt ;  into  Court  to  the  credit,  &c.,  but  no  interest  became  payable 

on  the  said  sum  of  £ under  the  provisions  of  the  said 

of  approval       provisional  contract:  And  whereas  ,  Esq.,  one  of  the 

by^M^terin^  Masters  in  Lunacy,  has  settled  and  approved  of  these  presents 

Lunacy.  as  a  proper  conveyance  pursuant  to  the  said  order  of  the 

day  of of  the  said  hereditaments,  as  appears  by  his  sig- 
nature on  the  first  skin  of  these  presents,  and  his  signature 
TestoHm.        and  allowance  on  the  last  skin  of  these  presents:  NOW 
Conveyance.     THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of 

the  said  order  of  the day  of ,  and  for  efiectuating 

the  said  sale,  the  said  [lunatic],  acting  by  the  said  [committee] 
as  such  conmiittee  as  aforesaid,  hereby  as  beneficial  owner 
conveys,  and  the  said  [committee]  hereby  as  conunittee  of  the 
estate  of  the  said  [lunatic]  hereby  conveys  (s)  and  confirms 


{$)  For  the  covenant  on  the  part  of  the  committee  thus  implied, 
see  ante,  p.  222. 
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unto  the  said  [purchaser]  and  his  heirs,  All  that  [describe  XLTI.  Oon- 

parcels'],  To  hold  all  the  premises  Unto  and  to  the  use  of  Lands  of  a 

the  said  [purchaser],  his  heirs  and  assigns.  ^StOom^ 

In  witnesSi  &c.  mittae. 


XLYn.  CONVEYANCE  to  Committeb  0/ Lunatic's 
Estate  o/'Fbbehold  House  purchased  for  Inma^ 
tic's  Residence. 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  first  part ;  [lunatic],  of,  &o.|  Parties. 
a  lunatic  acting  by  [committee],  of,  See,,  the  committee  of  the 
estate  of  the  said  [lunatic],  of  the  second  part ;  and  [trustees], 
of,  &c.,  of  the  third  part :  Whebeas  [recite  inquisition  and  ap-  Recitals : 
poinim^nt  of  committee,  ante,  p.  479] :  And  whereas  the  said  of  oroceediiigs 
[committee],  acting  on  behalf  of  the  said  [lunatic],  has  agreed  ^£  coq^q^Jqij 
with  the  said  [vendor]  for  the  purchase  of  the  messuage  and  agreement  for 
hereditaments  hereby  conveyed  for  an  estate  of  fee  simple  in  \o\ue  -, 

possession,  free  from  incumbrances,  at  the  price  of  £ , 

conditionally  upon  an  order  being  obtained  confirming  such 
agreement :  And  whebeas  by  an  order  of  the  Lords  Jus-  of  order  in 

tices,  made  in  the  matter  of  the  said  lunacy  on  the  ^tSise^of 

day  of   ,   upon  the  report  of  Esq.,  one  of  the  ^onse ; 

Masters  in  Lunacy,  it  was  ordered  that  the  said  report  be 
confirmed,  and  that  the  conditional  agreement  so  entered 
into  by  the  said  [committee],  as  such  committee  as  aforesaid, 
should  be  confirmed,  and  that  the  said  [committee]  should  be 
at  liberty,  on  behalf  of  the  said  [lunatic],  to  carry  out  such 
agreement  and  to  complete  the  purchase  of  the  said  messuage 
and  hereditaments  approved  of  by  the  said  Master  by  his  said 
report  as  proper  to  be  purchased  for  the  said  [lunatic],  being 
the  messuage  and  hereditaments  hereby  conveyed,  with  the 
approbation  of  the  Masters  in  Lunacy ;  And  it  was  ordered 
that  the  property  to  be  so  purchased  be  deemed  and  taken  to 
be  part  of  the  personal  estate  of  the  said  [lunatic] ;  And  it 
was  ordered  that  it  be  referred  to  the  said  Masters  to  inquire 
and  certify  whether  a  good  title  could  be  made  to  the  said 
messuage  and  hereditaments,  and  in  case  the  said  Masters 
should  be  of  opinion  that  a  good  title  could  be  made  thereto, 

B. — ^vol.  ▼.  II 
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then  it  was  ordered  that  the  said  Masters  should  settle  and 
approve  of  proper  conveyances  of  the  said  messuage  and 
premises  to  such  person  or  persons  as  they  should  approve  of 
in  trust  for  the  said  [lunatic],  his  executors,  administrators, 
and  assigns  ;  And  it  was  ordered  that  upon  production  of  the 
Master's  certificate  of  the  execution  hy  all  proper  parties  of 

such  conveyance,  so  much  of  a  certain  sum  of  £ Bank 

SL  per  cent,  annuities  therein  mentioned  to  be  standing  to  the 
credit,  &c.,  should  be  sold,  &c.,  and  that  out  of  the  moneys 
to  arise  by  such  sale  the  amount  of  the  purchase-money, 
together  with  any  interest  that  should  become  due  in  respect 
thereof  should  be  paid  to  such  person  or  persons  as  should  be 
named  in  the  said  certificate  as  the  proper  person  or  persons 
to  receive  the  same  respectively :  And  whebeas  it  appears  by 

the  certificate  of ,  Esq.,  one  of  the  said  Masters,  dated, 

&c.,  that  a  good  title  can  be  made  to  the  said  messuage  and 
hereditaments,  and  that  these  presents  have  been  settled  and 
approved  by  him  as  a  proper  conveyance  pursuant  to  the  said 
order,  and  the  said  [vendor]  is  named  in  the  said  certificate  as 

the  proper  person  to  receive  the  said  purchase-money  of  £ 

and  any  interest  payable  thereon,  and  that  the  said  [vendor] 
and  [trustees]  are  the  proper  persons  to  execute  these  pre- 
sents :  And  whereas  the  said  Master  has,  in  testimony  of  his 
approbation  as  aforesaid,  signed  his  name  in  the  margin  of  the 
first  skin  of  these  presents,  and  his  name  and  allowance  in 
the  margin  of  the  last  skin  hereof:  NOW  THIS  IN- 
DENTURE   WITNESSETH,    that   in   pursuance  of   the 

hereinbefore-recited  order  of  the  day  of ,  and  in 

consideration  of  the  sum  of  £ to  be  paid  to  the  said 

[vendor]  as  the  person  therein  described  («),  the  said  [vendor] 
hereby  as  beneficial  owner  conveys  unto  the  said  [tru8t€e8]  All 
that  [describe  parcels],  To  hold  all  the  premises  to  the  use 
of  the  said  [trustees]  (f),  their  heirs  and  assigns  in  trust  for 
the  said  [lunatic],  his  executors,  administrators,  and  assignSy 
to  the  intent  that  the  same  premises  shall  be  considered  to  be 
part  of  the  personal  estate  of  the  said  [lunatic]  (t). 
In  witness,  &c. 


(s)  A  memorandum  of  receipt  will  be  endorsed  on  payment  of 
the  purchase-money. 

(t)  As  to  the  operation  and  effect  of  a  trust  and  declaration  in 
the  above  form,  see  Att.-Oen,  v.  Marquis  of  Aylesbury,  16  Q.  R  D. 
408.     Another  form  of  limitation  that  may  be  adopted  is  to  limit 
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XLVni.  CONVEYANCE  ftyaLAND  Company  of  a 
Lot  of  Land  sold  by  Auction  subject  to  Re- 
STMOTivB  Stipulations  aa  to  User,  dtc. — Cove- 
nants hy  Vendors  and  Purchasers  to  observe  the 
Stipulations. 

THIS  INDENTUBE,  made  the  day  of ,  18—, 

Between Land  Company,  Limited  (hereinafter  called  the  Parties. 

Company)  of  the  one  part  and  [purchaser],  of,  &c.  (hereinafter 

<5alled  the  purchaser),  of  the  other  part:  WITNESSETH,  that  Tedaium. 

the  Company,  in  consideration  of  the  snm  of  £ which 

(by  the  agents  whose  acknowledgement  is  indorsed  hereon) 
the  Company  have  received  from  the  purchaser,  do  hereby  as 
beneficial  owners  convey  unto  the  purchaser  and  his  heirs,  At^t^ 
THAT  [describe  parcels]^  All  which  piece  of  land  was  part  of 

an  estate  which  was  sold  by  public  auction  on  the day 

of ,  18 — ,  in  lots  according  to  certain  particulars 

and  a  plan  published  therewith,  in  which  particulars  and 

plan  the  said  piece  of  land  was  distinguished  as  lot , 

and  the  portion  and  extent  of  which  are  indicated  by  the 

plan  hereon,  wherein  the  site  is  coloured  ;  To  hold  ffcAendu/m. 

all  the  premises  unto  and  to  the  use  of  the  purchaser, 

his  heirs  and  assigns ;  And  the  Company  hereby  acknowledge  Acknowledg- 

the  right  of  the  purchaser  to  production  of  the  deeds  and  ™«ttt*«*o 

documents  specified  in  the  schedule  hereto,  and  to  delivery 

of  copies  thereof,  and  undertake  for  the  safe  custody  of  the 

same :   And  whebeas  the  premises  were  sold  to  the  pur-  Recital  of 

chaser  subject  to  the  stipulations  hereinafter  expressed  which  ^^P'*****®"*- 

refer  to  the  said  plan,  and  relate  also  to  the other  lots 

comprised  therein,  which  were  o£fered  for  sale  at  the  same 

time,  and  the  following  are  the  stipulations  referred  to : — 

(1)  Each  purchaser  is  forthwith  to  make  and  afterwards  to  As  to  Fences. 

maintain  the  boundary  fences  on  his  lot  on  the  side  marked 

within  the  boundary  line ;  (2)  Nothing  is  to  be  erected  Boildiiig 

within  feet  of Road,  or  within feet  of ^®"- 

Boad,  except  fences,  and  those  not  to  exceed feet  in 

height;  (8)  No  dwelling-house  or  portion  of  any  dwelling-  Bnildixig. 

the  estate  to  the  trustees  to  the  use  of  the  lunatic  for  his  life,  or 
for  a  term  determinable  on  his  death,  without  impeachment  of 
waste  with  remainder  to  the  use  of  the  trustees  in  trust  for  the 
personal  representatives  of  the  lunatic. 

I  I  2 
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to  be  person- 
ally binding 
except  during 
seisin. 


house  shall  be  erected  of  less  value  than  £ ,  or  on  loto 

to of  less  Talue  than  £ ;  the  value  of  a  house 

is  its  net  first  cost  in  materials  and  labour  of  construction, 
only  estimated  at  the  lowest  current  prices ;  (4)  No  building 
shall  be  erected  as  a  shop,  warehouse,  or  fEtctory,  nor  any 
trade  or  manufacture  be  carried  on,  nor  any  operative  ma- 
chinery be  fixed  or  placed  on  any  lot :  NOW  THEREFORE 
the  Company  (as  to  such  only  of  the  said  lots  as  remain 
vested  in  them),  and  the  purchaser  (as  to  the  land  hereby 
conveyed)  do  hereby  respectively  covenant  and  grant  with  and 
to  each  other,  and  with  and  to  the  owner  or  owners  of  any 

part  of  the  land  constituting  the lots  comprised  in  the 

said  plan,  jointly  and  severally,  that  they  and  he  (the  cove- 
nantors and  covenantor)  respectively  will,  and  their  respec- 
tive successors,  heirs,  and  assigns  shall  henceforth  observe, 
perform,  and  comply  with  the  said  stipulations,  and  that 
nothing  shall  ever  be  erected,  fixed,  placed,  or  done  upon  the 
land  so  covenanted  for  by  them  or  him  respectively,  or  any 
part  thereof  in  breach  of,  violation,  or  contrary  to  the  fair 
meaning  of  the  said  stipulations ;  But  this  covenant  is  not 
to  be  held  personally  binding  upon  either  the  Company  or 
their  successors,  or  the  purchaser  or  any  other  person,  except 
in  respect  of  breaches  committed  or  continued  during  his,  her, 
or  their  joint  or  sole  seisin  of  or  title  to  the  land  upon  or  in 
respect  of  which  such  breaches  shall  have  been  committed. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


(li)  As  to  the  obligation  and  benefit  of  such  restrictive  covenants 
running  with  the  land,  see  anie^  pp.  257,  et  seq. 


-^^ 
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XLIX.  ASSIGNMENT  of  Leaseholds  held  under 

SB7EBAL  LEASES  by  a  LIMITED  LIABILITY  COM- 
PANY to  a  Limited  LiaMlity  Company,  ivith 
CONSENT  of  Lessors,  being  a  Company  incor^ 
porated  by  a  special  Act  of  Parliament. 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Between  the Bank,  Limited,  carrying  on  business  at  Parties  (»). 

,  in  the  city  of  London  (hereinafter  referred  to  as  the 

said Bank)  of  the  first  part ;  the Bridge  Company, 

incorporated  by  an  Act  of  Parliament  made  and  passed  in  the 

year  of  the  reign  of  his  Majesty  George  m.,  intituled 

an  Act  for  building  a  bridge,  &c.,  of  the  second  part ;  the 

Association,  Limited,  carrying  on  business  at  ,  in 

the  county  of  Middlesex  (hereinafter  referred  to  as  the  said 
Association)  of  the  third  part :  Whereas,  by  an  indenture  of  Redtala : 
lease  dated  the  1st  day  of  March,  1850,  and  nAide  between  the  of  first  lease; 

said Bridge  Company,  of  the  one  part,  and  [A.  B.],  of 

the  other  part.  All  that  the  wharf  of  the  said Bridge  parcels ; 

Company,  situate,  &c.,  adjoining  the  stairs  there  belonging 

to  the  said Bridge  Company,  and  abutting  south  upon 

the  road  leading  from  X.  to  the  Bridge,  north  on  the 

Biyer  ,  east  on  a  wharf  belonging  to  the  said  

Bridge  Company,  and  west  partly  on  a  road  leading  to  a  place 
called  X.  and  partly  on  the  said  stairs.  Together  with  the 
workshops  and  buildings  then  erected  or  which  might  thereon 
be  erected  by  the  said  [lessee],  his  executors,  administrators, 
and  assigns,  on  the  said  wharf,  whether  for  the  purpose  of 
trade  or  otherwise,  which  said  wharf  and  premises  were  then 
in  the  occupation  of  the  said  [lessee"],  and  with  the  buildings 
then  erected  thereon,  were  more  particularly  shown  in  the 
plan  drawn  in  the  margin  of  the  indenture  now  in  recital, 
Together  with  the  appurtenances  except  the  right  of  passing  toll 
free  over  the  bridge  belonging  to  the  said Bridge  Com- 
pany, were  demised  unto  the   said  [lessee],  his  executors, 

administrators,  and  assigns,  from  the day  of ,  1860, 

for years,  at  the  yearly  rent  for  the  first  10  years  of  the 

said  term  of  £ and  during  the  remainder  of  the  said  term 

of  £ ,  and  under  and  subject  to  the  covenants  and  condi- 

(x)  As  to  what  is  a  sufficient  description  of  a  joint  stock  oobj- 
pany,  see  ante,  p  127. 
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tions  therein  contained^  and  on  the  part  of  the  lessee,  his 
executors,  administrators,  and  assigns,  to  he  ohserred  and 
performed,  And  in  the  indenture  now  in  recital  was  contained 
a  covenant  on  the  part  of  the  lessee  not  to  assign  or  otherwise 
part  with  possession  of  the  premises  therein  comprised,  or 
any  part  thereof,  without  the  consent  in  writing  of  the  said 

Bridge  Company,  their  successors  and  assigns  ;    Akd 

WHEREAS,  by  an  indenture  of  lease  dated  the  10th  day  of 
June,  1855,  and  made  between  the  said Bridge  Com- 
pany, of  the  one  part,  and  the  said  [A.  B.],  of  the  other  part, 
All  that  piece  or  parcel  of  ground  situate  on  the  south  side  of 

the  road  of  the  said Bridge  Company,  called Street, 

in aforesaid,  abutting  north  on  the  said  road,  south  and 

west  on  other  ground  belonging  to  the  said Bridge  Com- 
pany, and  east  on  a  piece  of  ground  also  belonging  to  the  said 

Bridge  Company,  which  said  ground  contained  in  front 

next  the  road  on  the  north  18  feet,  on  the  east  side  66  feet, 
on  the  west  side  69  feet,  and  on  the  south  side  20  feet  (were 
the  said  several  dimensions  little  more  or  less),  together  with 
the  messuage  or  dwelling-house  thereinafter  covenanted  to  be 
built,  and  all  other  buildings  and  improvements  which  might 
be  erected  on  the  said  ground  during  the  term  thereby  granted, 
which  said  ground  was  therein  stated  to  be  then  in  the  occu- 
pation of  the  said  [leasee],  and  was  more  particularly  shown  in 
the  plan  drawn  in  the  margin  of  the  indenture  now  in  recital. 
Together  with  the  appurtenances  thereunto  belonging  except 
the  right  of  passing  toll  free  over  the  bridge  belonging  to  the 

said Bridge  Company,  to  the  said  [lessee],  his  executors, 

administrators,  and  assigns,  for  the  term  of years,  at  the 

yearly  rent  after  the  first  year  of  the  said  term  of  £ ,  and 

under  and  subject  to  the  covenants  and  conditions  therein  con- 
tained, and  on  the  part  of  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  to  be  observed  and  performed;  Ani> 
WHEREAS,  after  divers  mesne  assignments  and  acts  in  the  law 
and  ultimately  by  an  indenture  dated,  &c.,  and  made,  &c., 
the  hereditaments  and  premises  comprised  in  the  hereinbefore 
recited  indentures  of  lease  of  the  1st  day  of  March,  1850,  and 
the  10th  day  of  June,  1856,  respectively  became  vested  in 
the  said Bank  for  the  respective  residues  then  unex- 
pired of  the  terms  severally  granted  by  such  indentures  of 

lease :  And  whereas  the  said Bank  have  agreed  with 

the  said  Association  for  the  sale  to  them  of  the  hereditaments 
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and  premises  respectively  comprised  in  and  demised  by  the    .  ^^^' 
hereinbefore  recited  indentures  of  the  1st  day  of  March,  1850,  of  LeMeholdt 
and  the  10th  day  of  June,  1855,  for  all  the  unexpired  residues  tlTa  ^^^ 
of  the  said  several  terms  thereby  respectively  granted,  at  the 

price  of  £ .    NOW  THIS  INDENTURE  WITNESS-  Testatum, 

ETH  that,  in  pursuance  of  the  said  agreement  and  in  con- 
sideration of  the  sum  o{£ at  or  before  the  execution  of  these 

presents  paid  by  the  said  Association  to  the  said Bank 

(of  which  sum  of  £ the  said Bank  do  hereby  acknow- 
ledge the  receipt),  The  said Bank,  with  the  license  and 

consent  of  the  said Bridge  Company  (testified  by  their 

being  parties  to  and  executing  these  presents),  Do  hereby,  as 
beneficial  owners,  convey  unto  the  said  Association,  their 
successors  and  assigns,  First,  All  and  singular  the  heredita- 
ments and  premises  comprised  in  and  demised  by  the  herein- 
before recited  indenture  of  the  1st  day  of  March,  1850,  And, 
Secondly,  All  and  singular  the  hereditaments  and  premises 
comprised  in  and  demised  by  the  hereinbefore  recited  inden- 
ture of  the  10th  day  of  June,  1855,  and  all  buildings  which 
since  the  date  of  the  said  respective  indentures  have  been  erected 
on  the  land  comprised  therein  or  on  any  part  thereof  respect- 
ively and  their  appurtenances,  To  hold  all  the  premises  unto 
the  said  Association,  their  successors  and  assigns.  As  to  the 
hereditaments  and  premises   firstly  hereinbefore  described 

for  all  the  residue  now  unexpired  of  the  said  term  of 

years,  granted  by  the  hereinbefore  recited  indenture  of  the  1st 
day  of  March,  1850,  subject  to  the  payment  of  the  rent  and 
the  performance  of  the  covenants  and  considerations  therein 
respectively  reserved  and  contained.  And  as  to  the  heredita- 
ments and  premises  secondly  hereinbefore  described  for  all  the 

residue  now  unexpired  of  the  said  term  of years  granted 

by  the  hereinbefore  recited  indenture  of  the  10th  day  of  June, 
1855,  subject  to  the  payment  of  the  rent  and  the  performance 
of  the  covenants  and  conditions  therein  respectively  reserved 
and  contained,  and  as  to  all  the  said  premises  subject  to  the 
existing  subtenancies  thereof  respectively;  And  the  said 
Association  do  hereby  for  themselves,  their  successors  and 

assigns,  covenant  with  the  said Bank,  their  successors  and 

assigns,  that  the  said  Association,  their  successors  and 
assigns,  will  at  all  times  hereafter  during  the  said  several 
terms  of  years  granted  by  the  said  several  indentures  of  lease 
respectively  pay  the  several  yearly  rents  reserved  by  the  said 
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A«£^knt  i'^^^^^^'^s  respectively,  and  observe  and  perform  all  the  cove- 
of  Leaaeholdi  nants  and  conditions  contained  in  the  same  indentures 
te  a  Cramoy^  ^respectively,  and  henceforth  on  the  part  of  the  said  Assodation, 
their  successors  and  assigns,  to  be  observed  and  performed. 


and  will  at  all  times  hereafter  keep  indemnified  the  said 

Bank,  their  successors  and  assigns,  from  and  against  the  said 
rents  respectively,  and  the  observance  and  performance  of  the 
said  covenants  and  conditions  respectively,  and  all  actions, 
suits,  claims,  demands  whatsoever  for  or  on  account  of  the 
same  or  in  anywise  relating  thereto. 
In  witness,  &c. 


Stamp. 


Registration. 


L.  CONVEYANCE  by  a  Company  in  Volottary 
Liquidation,  and  the  Liquidators  thereof,  to  a 
New  Company,  of  Messuages,  Warbhousbb,  dte,, 
and  of  the  Machinery,  Plant,  dtc.  Book  and 
other  Debts  and  Goodwill  of  the  Business  (y). 


day  of 


,18—, 


THIS  INDENTURE  {z)  made  the  — 

Between  the Company,  Limited  (hereinafter  called  the 

old  Company),  of  the  first  part;    [liquidator],  of,  &c.,  and 
[liquidator],  of,  &c.   (who    are  hereinafter   called    the  said 

(y)  This  Precedent  is  intended  for  use  on  the  occasion  of  the 
reconstruction  of  a  company  by  winding  it  up  and  transferring  its 
premises  and  business  to  a  new  company  formed  for  that  purpose, 
and  consisting  altogether  or  for  the  most  part  of  members  of  the 
original  company.  As  to  reconstruction  of  companies,  see  ante, 
sub  tit  Partnerships  and  Companies,  Vol.  IV.,  p.  364.  A  form 
of  an  agreement  on  reconstruction  will  be  found  at  p.  594  of  the 
same  volume. 

(z)  In  this  case  the  ad  valorem  duty  as  on  a  conveyance  on  sale 
will  be  payable  on  the  aggregate  amounts  of  the  purchase-money 
{i,e.  the  value  of  the  allotted  shares,  and  the  amount  paid  to  tb^ 
dissentient  shareholders),  and  the  debenture  debt  and  interest  due 
thereon,  and  the  estimated  value  of  the  other  debts  of  the  old 
company. 

This  deed,  or  an  agreement  as  to  the  issue  and  allotment  of 
shares,  should  be  filed  with  the  Registrar  of  Joint  Stock  Com- 
panies: see  the  Companies  Act,  1867  (30  <&  31  Vict.  c.  131),  sect.  25. 

Possession  of  the  chattels  being  delivered  to  the  new  company 
on  completion  of  the  purchase,  there  is  no  need  for  registration 
under  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict  c.  31) :  see  sect 
8*  of  that  Act. 
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liquidators),   the  liquidators  of  the  old  Company,   of  the  ^^^^' 

second  part;  and  the Company,  Limited  (hereinafter     PromiBM, 

called  "the  new  Company"),  of  the  third  part:  Whbbkab      JSJ^a 

the  old  Company  haye  for  many  years  past  carried  on  busi-  Oompaay  in 

ness  at  ,  and   have   from   time  to  time  acquired  by  ^q^^^^ij^ 

purchase,  lease,  or  otherwise,  and  are  now  possessed  of  or  ^  •  '•^ 
entitled  to  the  several  freehold  [and  leasehold  (a)]  messuages, 


lands,  and  hereditaments  hereinafter  described  and  hereby 

granted,  [assigned],  and  conveyed  respectively,  and  also  of  or 

to  the  fixtures,  plant,  machinery,  and  effects,  book  and  other 

debts,   choses  in  action,  and  personal  property,  hereinafter 

mentioned  or  referred  to,  and  hereby  assigned  and  conveyed 

respectively,  subject  nevertheless  to  divers  debts  and  liabilities, 

and  particularly  to  the  debenture  debt  hereinafter  mentioned : 

And  whereas  the  old  Company,  in  the  year  18 — ,  issued  200  R«atals : 

debentures  of  lOOZ.  each,  carrying  interest  at  the  rate  of  Jg^l^j^  |« 

per  cent,  per  annum,  and  thereby  charged  with  the  old  company ; 

payment  of  the  principal  moneys  and  interest  thereby  secured 
all  the  said  freehold  [and  leasehold]  hereditaments,  and  all  the 
property  of  the  old  Company  present  and  future:  And  oftnutdeed 
WHEBBAS,  by  an  indenture  dated,  &c.,  and  made,  &c.,  the  old  debentures ; 
Company  granted,  demised,  and  assigned  in  manner  therein 
mentioned,  the  said  freehold  and  leasehold  hereditaments, 
and  all  other  the  property  of  the  old  Company  whatsoever 
and  wheresoever,  of  or  to  which  the  old  Company  was  then  or 
might  thereafter  become  possessed  or  entitled,  unto  and  to 
the  use  of  the  said  trustees,  upon  the  trusts,  for  the  pur- 
poses, with  the  powers,  and  subject  to  the  provisions  therein 

(a)  If,  as  is  often  the  case,  the  leaseholds  are  vested  in  trustees 
for  the  old  company  and  are  intended  to  be  vested  in  trustees  for 
the  new  company,  the  transfer  will  be  effected  by  a  separate  deed, 
and  this  recital  will  state,  instead  of  as  in  the  text,  as  follows  : — 

And  whereas  the  old  Company  have,  &c.,  and  are  now  pos- 
sessed of  or  entitled  to  the  several  freehold  messuages,  &c., 
hereinafter  described  and  hereby  granted,  and  also  of  or  to 
certain  leasehold  messuages  and  pieces  of  land  heretofore 
held  in  trust  for  the  old  Company,  but  intended  by  a  deed  of 
even  date  with  these  presents,  and  made,  &c.,  to  be  assigned 
and  conveyed  to  trustees  in  trust  for  the  new  Company,  and 
also,  &c.  [as  in  text]. 

All  further  reference  to  the  leaseholds  will  then  be  omitted 
throughout  this  Precedent,   except   as  mentioned  in  note  (c), 
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L.  Conyey- 

anee  of 

PremiMi, 

Buiinesi, 

ftc.,  by  a 

Ck>mpan7  in 

Yolnntary 

LiquidatioB 

to  a  New 

Company. 

of  resolutiona 
with  a  view  to 
reconstruc- 
tion; 


of  incorpora- 
tion of  new 
Company ; 


of  agreement 
for  sale  of 
premises  and 
business  of 
old  Company 
to  new 
Company ; 


contained,  being  tmsts,  purposes,  covenants,  and  proyisionB 
for  the  better  securing,  as  therein  mentioned,  the  payment  of 
the  said  principal  moneys  and  interest  secured  by  the  said 
debentures  :  And  whebeas,  by  special  resolutions  of  the  old 
Company,  duly  passed  and  confirmed  at  extraordinary  general 

meetings  of  the  members  thereof,  held  on  the  day  of 

,  18 — y  and  the day  of ,  18 — ,  respectively,  it 

was  in  effect  resolved  {inter  alia)  as  foUows :  First,  that  the  old 
Company  be  wound  up  voluntarily,  and  that  the  said  liqui- 
dators be  and  they  were  thereby  appointed  liquidators  for  the 
purpose  of  such  winding-up ;  Secondly,  that  the  said  liqui- 
dators be  and  they  were  thereby  authorised  to  consent  to  the 
registration  of  a  company  (being  the  new  Company),  with 
memorandum  and  articles  of  association  as  therein  men- 
tioned ;  and  Thirdly,  that  the  draft  agreement  therein  referred 
to  (being  the  draft  of  the  agreement  hereinafter  in  part  re- 
cited) be  and  the  same  was  thereby  approved,  and  that  the  said 
liquidators  be  and  they  were  thereby  authorised  to  enter  into 
an  agreement  with  the  new  Company  when  incorporated  in 
the  terms  of  the  said  draft  agreement,  and  to  carry  the  same 
into  effect :  And  whereas,  pursuant  to  the  aforesaid  resolu- 
tions, the  new  Company  has  been  duly  incorporated  as  a 
limited  company  under  the  Companies  Acts,  1862  to  1883, 

with  a  nominal  capital  of  d£ divided  into shares  of 

£ each :   And  whebeas  by  an  agreement,  dated,  &c., 

and  made,  &c.,  being  the  agreement  the  draft  whereof  had 
been  so  approved  as  aforesaid,  it  was,  among  other  things,  in 
effect  agreed  that  the  old  Company  and  the  said  liquidators 
should  sell,  and  the  new  Company  should  purchase,  the  said 
freehold  [and  leasehold]  hereditaments,  and  all  other  the 
property,  assets,  and  effects  of  the  old  Company,  subject  to 
the  said  debenture  debt  and  the  securities  for  the  same,  and 
that  in  consideration  of  such  sale  and  purchase,  the  new 
Company  should  allot  to  each  of  the  members  of  the  old 
Company  who  should  be  willing  to  accept  the  same,  or  their 
respective  nominees,  a  number  of  shares  in  the  new  Company 
equal  to  the  number  of  shares  held  by  such  members  in  the 
old  Company  as  therein  mentioned,  and  should  undertake, 
pay,  and  discharge  the  said  debenture  debt  and  the  securities 
for  the  same,  and  all  other  the  debts  and  liabilities  of  the  old 
Company,  including  all  liabilities  in  respect  of  dissentient 
members  thereof,  if  any,  and  should  indemnify  the  old  Com- 
pany and  the  said  liquidators  in  respect  of  such  debts  and 
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liabilities  respectively :  And  whereas  the  new  Company  have  ^  Oonv^- 

allotted  to  members  of  the   old   Company,   or  their  Premiiei, 

nominees,  being  all  the  members  of  the  old  Company  willing  2S'*by  a 

to  take  shares  in  the  new  Company, shares  in  the  new  Company  in 

Company,  being  the  number  of  shares  in  the  aggregate  equal  Liquida^ 

to  the  number  of  shares  held  collectively  by  such  members      *?  »  ^^^ 

Oonpanyi 

in  the  old  Company,  and  have  paid  the  sum  of  £ to   

dissentient  members  of  the  old  Company,  being  all  the  of  ahMcs^ 

members  who  dissented  from  the  said  agreement,  in  full  dis-  new  Company; 
charge  of  the  amount  due  to  them  in  respect  of  shares  in  the 
old  Company  held  by  them  respectively :  And  whereas  it  has  of  apeement 
been  agreed  that  the  new  Company  shall  enter  into  the  cove-  ^^'  indemnity, 
nants  on  their  part  hereinafter  contained:    NOW    THIS 
INDENTUEE    WITNESSETH,  that  in  pursuance  of  the 
said  agreement,  and  in  consideration  of  the  issue  and  allot- 
ment to  members  of  the  old  Company  of  the  said shares 

in  the  new  Company,  and  of  the  payment  of  the  said  sum  of 

£ to  dissentient  members  of  the  old  Company,  the  issue 

and  allotment  of  which  shares  and  payment  of  which  sum  of 

£ in  manner  aforesaid  respectively  the  old  Company  and 

the  said  liquidators  hereby  acknowledge,  the  old  Company 
hereby  grant,  assign,  and  convey,  and  the  said  liquidators, 
as  such  liquidators  as  aforesaid,  hereby  confirm  and  [as 
trustees  (&)]  convey  unto  the  new  Company,  First,  All  and 
SINGULAR  the  several  freehold  messuages,  warehouses,  &c. 
[deacrihe  parcels  by  reference  to  Schedule^  ut  ante,  p.  400, 
mutaiis  mutandis];  And  secondly.  All  and  binoular 
[the  several  leasehold  messuages,  &c.  [describe  parcels  by 
reference  to  a  Second  Schedule,  ante,  p.  400] ;  And  thirdly 
ALL  and  singular]  the  fixtures,  plant,  machinery,  stock  in 
trade,  chattels  and  effects,  moneys,  credits,  book  and  other 
debts,  bills,  notes,  and  things  in  action,  and  all  the  under- 
taking and  business  and  the  goodwill  thereof,  and  the  full 
benefit  of  all  securities  for  debts  and  things  in  action,  and 
of  all  orders,  contracts,  and  agreements  of  or  to  which  the  old 
Company  is  now  possessed  or  entitled ;  And  all  other  (if  any) 
the  real  and  personal  property  of  the  old  Company  whatsoever 
and    wheresoever  (c),    To  hold   all   the  premises    hereby 


I 


ih)  See  as  to  this  note  {d)  infra, 
c)  If  the  leaseholds  are  to  be  conveyed  by  a  separate  instru- 
ment, say — 

''  except  the  said  leasehold  messuages  and  lands  intended  to 
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aaoeof 

Premiiei, 

BiudneM, 

Ae.,  by  a 

Company  in 
Voluntary 

liquidation 
to  a  Hew 
Company. 


granted,  assigned,  and  conveyed  respectively,  Unto  and  to 
THE  USE  of  the  new  Company,  their  successors  and  assigns, 
in  fee  simple  or  absolutely,  according  to  the  nature  and  tenure 
of  the  same  premises  respectively ;  Bur  [as  to  the  said  lease- 
hold premises  secondly  hereinbefore  described  and  hereby 
conveyed  for  the  residues  of  the  several  terms  therein  created 
by  the  said  several  indentures  of  lease,  which  in  the  said 
second  schedule  hereunder  written  are  respectively  set  opposite 
to  the  properties  to  which  the  same  respectively  relate,  and  at 
and  subject  to  the  several  rents  and  covenants  on  the  part  of 
the  lessees,  and  conditions  reserved  by  and  contained  in  the 
said  indentures  of  lease  respectively ;  And]  subject,  as  to 
all  the  premises  hereby  conveyed  (d),  to  the  said  debenture 

debt  of  £ and  interest  thereon,  and  also  to  all  other 

charges,  liens,  incumbrances,  debts,  and  liabilities  of  the  old 
Company  now  subsisting,  and  affecting  the  same  premises  or 
any  part  thereof ;  And  the  old  company  and  the  said  liqui- 
dators respectively  appoint  the  new  Company,  their  successors 
or  assigns,  and  such  person  or  persons  as  they  shall  &om 
time  to  time  nominate  or  appoint,  to  be  the  attorneys  or 
attorney  of  the  old  Company  and  the  said  liquidators  respec- 
tively in  the  name  of  the  old  Company  or  of  the  said  liqui- 
dators, but   on  behalf  and  benefit  of  themselves  the  new 
Company,  their  successors  or  assigns,  to  demand,  receive,  and 
recover  or  allow  in  account  all  and  every  the  moneys,  credits, 
book  and  other  debts  and  things  in  action  or  property  of  a 
like  nature  belonging  to  the  Company,  and  to  give  receipts 
and  releases  for  or  in  respect  of  any  moneys  or  other  property 
so  received,  recovered,   or  allowed  in  account  under  or  by 
virtue  of  these  presents;    And  also  to  institute,  carry  on, 
defend,  and  compromise  all  actions  and  proceedings  for  en- 
forcing the  performance  of  contracts  or  agreements  or  other- 
wise in  relation  to  the  premises  hereby  conveyed  or  any  of 
them  ;  and  generally  to  execute  and  do  all  such  acts,  deeds, 
and  things  in  relation  to  the  premises  as  the  said  attorneys  or 


be  conveyed  by  the  said  indenture  of  even  date  herewith  as 
hereinbefore  mentioned." 

(d)  If  leaseholds  are  conveyed  by  a  separate  instrument,  say — 
**  In  common  with  the  said  leasehold  messuages  and  premises 
80  intended  to  be  assigned  by  the  said  indenture  of  even  date 
with  these  presents  as  aforesaid.*' 
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attorney  shall  think  expedient  as  fally  and  effectually  as  the  ^  Convey. 

ft&O0  oz 

old  Company  or  the  said  liquidators  could  heretofore  haye      Premiaei, 
done.     And  each  of  them  the  said  liquidators,  so  far  as     ^e^^y  a 

relates  to  his  own  acts  and  deeds,  hereby  covenants  with  the  Company  in 

new  Company  that  they  the  said  liquidators  respectively  haTe  li^i^dR^i 
not  done,  omitted,  or  knowingly  suffered  or  been  party  or      ^  ^  ^^^ 
privy  to  anything  whereby  the  premises  hereby  conveyed,  or 


any  part  of  them,  or  any  part  thereof  are,  is,  or  may  be  u^^Sfttora^"'^ 
incumbered  or  affected  in  anywise  howsoever,  except  as  afore-  against 
said,  or  whereby  they  respectively  are  prevented  from  con-  brances  (e) ; 
veying  the  same  premises,  or  any  part  thereof  respectively,  in 
manner  aforesaid;    And  farther  that  the  said  liquidators  and  for 
respectively  and  the  old  Company,  and  every  person  having  ^^^ca  • 
or  claiming  any  estate,  right,  or  interest  in  the  premises 
hereby  conveyed,  or  any  part  thereof,  through  or  in  trust  for 
the  said  liquidators,  or  the  old  Company  will  at  all  times 
hereafter,  upon  the  request  and  at  the  cost  of  the  new  Com- 
pany, their  successors  or  assigns,  execute  and  do  eveiy  such 
assurance  and  thing  for  the  further  or  more  effectually  as- 
suring the  premises,  or  any  part  thereof,  unto  and  to  the  use 
of  the  new  Company,  their  successors  and  assigns,  according 
to  the  nature  and  tenure  of  the  same  premises  respectively, 
as  by  them  shall  reasonably  be  required ;  And  the  new  Com-  new  company] 
pany  hereby  covenant  with  the  old  Company,  and  also  with  i^^*Jbt?&c- 
the  said  liquidators,  that  they  the  new  Company,  their  suc- 
cessors or  assigns,  will  [from  time  to  time  pay  the  respective 
rents  and  perform  and  observe  the  respective  covenants  on  the 
part  of  the  lessees,  and  conditions  contained  in  the  said 
several  indentures  of  lease,  and  will]  duly  pay  and  discharge 

the  said  debenture  debt  of  £ and  all  interest  now  or 

henceforth  to  become  due  in  respect  thereof,  and  also  all  other 
subsisting  debts  and  liabilities  whatsoever  of  the  old  Company, 
as  and  when  the  same  shall  become  payable  or  dischargeable 


(e)  A  liquidator  is  not  strictly  speaking  a  trustee,  and  it  may  Coyenant  by 
therefore  perhaps  be  doubted  whether  the  statutoiy  covenant  li<l^dator8 
against  incumbrances  will  be  necessarily  implied  by  his  being  ?8*"^^ 
expressed  to  convey  "  as  trustee :"  see  ante,  p.  222.    It  seems  more  "^^'"'^  ranees, 
correct,  and  may  be  well  that  the  liquidators  should  enter  into  an 
express  covenant  that  they  have  not  incumbered  as  in  the  text,  in 
which  case  the  words  "as  trustee"  in  brackets  on  p.  491  will  be 
omitted.    In  any  case  it  is  advisable  that  they  should  covenant 
for  finisher  assurance. 


to  a  Hew 
Oompaay. 

for  indemnity. 
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L.  CoATiBy.    respectively,  including  all  costs,  expenses,  and  liabilities,  of 
PromiMi,     and  incident  to  the  winding-up  and  dissolution  of  the  old 
2^**^*^     Company,  and  will  perform  and   obserre  all  contracts  and 
Company  in    agreements  now  subsisting  and  on  the  part  of  the  old  Company 
iSSSSSiL    to  be  performed  and  observed ;  And  will  at  aU  times  hereafter 
keep  indemnified  the  old  Company  and  also  the  said  liquidators 
and  their  respective  heirs,  executors,  and  administrators,  from 
and  against  all  actions,  proceedings,  costs,  damages,  expenses, 
claims,  and  demands  for  or  in  respect  of  the  [non-payment  of 
the  said  respective  rents,  or  the]  non-payment  or  non-discharge 
of  the  said  debenture  debt  and  other  debts  and  liabilities  of 
the  old  Company  or  the  breach,  non-performance,  or  non- 
observance  of  any  [the  said  covenants  and  conditions  contained 
in  the  said  several  indentures  of  lease,  or  any]  such  contract 
or  agreement  as  aforesaid,  or  for  or  in  respect  of  anything  in 
anywise  relating  to  the  premises  hereby  conveyed,  or  any  part 
thereof,  or  any  [covenant,  condition,]  power,  provision,  matter, 
or  thing  contained  in  or  relating  to  [the  said  several  inden- 
tures of  lease  or]  these  presents. 
In  witness,  &c. 

The  Schedule  [ob  Schedules]  above  befebbed  to. 


LI.  CONVEYANCE  by  Mobtoagees  and  the 
Official  Liquidatob  of  a  Joint  Stock  Com- 
pany, Limited,  of  Fbeeholds  comprised  in  a 
mortgage  to  secure  an  account  current,  and 
Leaseholds  to  a  Pubghaseb  (/). 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Parties.  BETWEEN  [mortgagees],  of,  &c.,  carrying  on  the  business  of 

(/)  By  sect.  95  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
the  official  liquidator  of  a  company  has  power,  with  the  sanction 
of  the' Court  (inter  alia),  ''to  sell  the  real  and  personal  and  herit- 
able and  movable  property,  effects,  and  things  in  action  of  the 
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bankers  at  ,  in  the  county  of ,  under  the  style  or    LI.  OonTtj- 

firm  of and  Go.  (all  of  whom  are  hereinafter  collectively  Freehold!  and 

called  the  said  bankers) ,  of  the  first  part  (g) ;  the Company,  ^J^SSjijJJ^ 

Limited  (hereinafter  called  the  Company),  of  the  second  part ;     and  Offloial 
[liquidator],  of,  &c.,  the  official  liquidator  of  the  company,  of    a  Comwwy. 
the  third  part ;  and  [purchaser],  of,  Ac,  of  the  fourth  part : 
Whebeas,  by  an  indenture  dated,  &c.,  and  made,  &c.,  the  Recitals : 
lands  and  hereditaments  hereby  granted  and  conveyed  were  ^[f^SJfrS 
assured  to  the  use  of  the  Company,  their  successors  and  company; 
assigns,  free  from  incumbrances  :  And  whereas,  by  an  inden-  of  lease  to 
ture  of  lease  dated,  &c.,  and  made,  &c..  All  that  the  yard  or  <^o°^P^7> 

wharf  and  landing-place  known  as Wharf,  in  the  parish 

of ,  in  the  county  of ,  abutting  on  the  north-east 

upon  the  River ,  on  the  north-west  on  land  then  belong- 
ing to ,  on  the  south-east  on  the Boad,  in  the  parish 

of aforesaid,  and  on  the  south-west  on  the  wharf  known 

as  Wharf,  and  containing  on  the  whole  square 


company  by  public  auction  or  private  contract,  with  power  to 
transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels  ;"  and  'Ho  do  all  acts,  and  to  execute  in  the  name 
and  on  behalf  of  the  company,  aU  deeds,  receipts,  and  other  docu- 
ments, and  for  that  purpose  to  use,  when  necessary,  the  company's 
seal."  And  by  r.  32  of  the  Rules  of  1862  it  is  provided  as  follows : 
"  Any  real  or  personal  property  belonging  to  the  company  may  be 
sold,  with  the  approbation  of  the  judge,  in  the  same  manner  as  in 
the  case  of  a  ssde  under  a  decree  or  order  of  the  Court  in  a  suit, 
or,  if  the  judge  shall  so  direct,  by  the  official  liquidator ;  and  upon 
any  such  sale  by  the  official  liquidator,  the  conditions  or  contracts 
for  sale  shall  be  settled  and  approved  of  by  the  judge,  unless  he 
shall  otherwise  direct ;  and  the  judge  may,  if  he  thinks  fit,  direct 
such  conditions  and  contracts,  and  the  abstract  of  title  to  the  pro- 
perty, to  be  submitted  to  one  of  the  conveyancing  counsel  of  the 
Court,  under  the  second  of  the  Consolidated  General  Orders  [see 
now  Ord.  2  of  the  Rules  of  the  Supreme  Court  of  1883],  and  may 
on  any  sale  by  public  auction,  fix  a  reserve  bidding ;  and,  unless 
on  account  of  the  small  amount  of  the  purchase-moneys,  or  other 
cause,  it  shall,  having  regard  to  the  amount  of  the  security  given 
by  the  official  liquidator,  be  thought  proper  that  the  purchase- 
moneys  shall  be  paid  to  him,  all  conditions  and  contracts  of  sale 
shall  provide  that  the  purchase-moneys  shall  be  paid  by  the  re- 
spective purchasers  into  the  Bank  of  England  to  the  account  of 
the  official  liquidator  of  the  company." 

(^)  If  the  bankers  in  this  case  had  advanced  moneys  on  a  merely 
equitable  security  by  deposit  of  deeds,  they  should  be  made  parties 
of  the  third  part,  and  the  company  and  the  liquidator  parties  of 
the  first  and  second  parts  respectively:  see  ante,  p.  123. 
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LI.  ConT^-    yards  or  thereabouts,  were  demised  onto  the  C!ompaiiy  for  the 

ftDiOS  Ox 

Vneholdf  and  ^^11  of  99  years  less  one  quarter  of  a  year  from  the  25th  day 

^^JJj^^^j^y  of  March  then  last  past,  at  the  rent  of  £ per  annum,  and 

and  Qfidal     subject  to  the  covenants  and  conditions  therein  contained,  and 

a  a^romy*'  on  the  part  of  the  lessee  to  be  performed  and  obsenred :  Amd 

~ ■  WHEBEAS,  by  an  indenture  dated,  &c,,  and  made,  &c.,  for  the 

of  morteagd  of 

freeholdBto      considerations  therein  mentioned,  the  Company  coyenanted 
I^S!^-*^  *  ^tb    the  said  bankers  to  pay  unto   the    said  bankers  all 

86ciire  account  *-   *' 

current;  and  every  the   sums  or  sum  of  money  which  there  were 

or  was  or  might  from  time  to  time  thereafter  become  due 
from  the  said  Company,  in  account  current  with  the  said 
bankers  as  therein  mentioned,  with  interest  thereon  as  therein 
mentioned ;  And  by  the  indenture  now  in  recital  the  Company 
granted  unto  the  said  bankers,  their  successors  and  assigns, 
the  said  lands  and  hereditaments  hereby  granted  and  con- 
veyed. To  hold  the  same  unto  and  to  the  use  of  the 
said  bankers,  their  heirs  and  assigns,  subject  to  a  proviso 
for  redemption  thereof  upon  payment  by  the  Company, 
their  successors  or  assigns,  to  the  said  bankers,  their  succes- 
sors or  assigns,  of  all  and  every  the  sums  of  money  therein- 
of  winding  np  before  covenanted  to  be  paid  by  the  Company ;  And  whereas 
^   *^'  by  an  order  the  Chancery  Division  of  her  Majesty's  High 

Court  of  Justice,  made  on  the  day  of ,  18 — ^  by 

Mr.  Justice  X.,  in  the  matter  of,  £c.,  it  was  ordered  that  the 

Company  be  wound  up  by  that  Court  under  the  provisions  of 

of  amount  dne  the  Companies  Acts,  1862  and  1867  :  And  whereas,  at  the 

on  mortgage;    ^^  ^£  ^^  commencement  of  the  liquidation  of  the  Company 

there  was  due  to  the  said  bankers  from  the  Company  the  sum 

of  £ on  account  current,  together  with  a  sum  of  £ 

for  interest  thereon,  as  the  said  [liquidator]  hereby  acknow- 
of  appoint-       ledges :  And  whebeas  by  an  order  of  the  Chancery  Division 

offi'ua^  of  her  Majesty's  High  Court  of  Justice,  made  on  the 

liquidator;       day  of ,  18 — ,  by  Mr.  Justice  X.  in  the  said  matter,  the 

Court  appointed  the  said  [liquidator]  official  liquidator  of  the 
of  conditional  Company :  And  whebeas,  by  a  memorandum  of  agreement 
ag«ementfor   ^^^^  ^^^^  ^j^^  made,  &c.,  the  said  bankers  and  the  said 

[liquidator],  on  behalf  of  the  Company,  agreed  to  sell,  and  the 
said  [purchaser]  agreed  to  purchase,  the  fee  simple  in  posses- 
sion, free  from  incumbrances,  of  the  said  lands  and  heredita- 
ments hereby  granted  and  conveyed,  and  also  the  said  yard  or 
wharf  and  premises  comprised  in  and  demised  by  the  herein- 
before recited  indenture  of  lease,  for  the  residue  of  the  said 
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tenn  of years,  at  the  price  of  £ ;  And  it  was  thereby    I-I.  Convey- 

proTided  that  the  said  contract  should  be  subject  to  the  Freelioldsand 
sanction  of  the  Court  to  be  obtained  as  therein  mentioned  :  l-*?**!^®!*!  by 
And  whebeas  upon  the  signing  of  the  said  contract  the  said    and  Official 

[purchaser]  paid  to  the  said  [liquidator]  the  sum  of  £ as  ^^^/^ 

a  deposit,  and  in  part  payment  of  the  said  purchase-money  of  "t 

£ :  And  WHEBEAS,by  an  order  of  the  Chancery  Division  de^it ; 

of  her  Majesty's  High  Court  of  Justice,  made  on  the day  of  order 

of ,  by  Mr.  Justice  X.,  in  the  matter,  &c.,  It  was  ordered,  ^e/menf  for 

the  mortgagees  consenting  to  such  order  (h),  that  the  said  ^^  '* 
conditional  contract  be  carried  into  effect,  and  that  the  said 
[liquidator]  should  pay  into  Court  to  an  account  to  the  credit 

of,  &c.,  the  said  sum  of  £ so  paid  into  his  hands  by  the  said 

[purchaser]  as  aforesaid,  and  that  the  said  [purchaser]  should 
pay  into  Court  to  the  credit  of  the  account  aforesaid  the  sum 

of  £ ,  being  the  balance  of  the  said  purchase-money,  and 

that  upon  such  payments  being  made  the  said  [purchaser] 
should  be  let  into  immediate  possession  of  the  lands,  heredita- 
ments, and  premises  hereby  granted  and  assigned  respec- 
tively, and  that  all  necessary  and  proper  parties,  including  the 
said  [liquidator],  should  join  in  and  execute  a  proper  conifey- 
ance  of  the  same,  to  be  settled  by  the  judge  in  case  the  parties 
differ:  And  whereas,  in  pursuance  of  the  last-mentioned  of  payment 
order,  the  said  [liquidator]  and  the  said  [purchaser]  have  duly  "^^o^o^rt  of 

paid  into  Court  to  the  credit  aforesaid  the  sums  of  £ and  money ; 

£ respectively,  making  together  the  sum  of  £ :  And  of  approval  of 

whereas  by  an  order,  &c.,  the  said  judge,  being  of  opinion  ^^^^^^^  ^^ 
that  the  indenture  mentioned  in  such  order  (being  these 
presents)  was  a  fit  and  proper  deed  to  be  executed  by  the  said 
[liquidator]  on  behalf  of  the  Company,  ordered  that  the  said 
[liquidator]  be  at  liberty  to  execute  such  indenture  accord- 
ingly, and  to  affix  the  seal  of  the  Company  thereto.  NOW  Testatum 
THIS   INDENTURE   WITNESSETH  that,  in  pursuance 

of  the  hereinbefore  recited  order  of  the day  of , 

18 — ,  and  in  consideration  of  the  said  sums  of  £ and 

£ ,  making  together  the  sum  of  £ ,  so  paid  by  the 

said   [liquidator]    and   [purchaser]  respectively  into    Court 


(A)  The  mortgagees  may  safely  consent  to  the  order  and  join  in 
the  sale,  as  the  payment  of  the  purchase-money  into  Court  will 
give  them  a  sufficient  hold  on  the  money  so  as  to  prevent  its  being 
dealt  with  otherwise  than  with  their  consent. 

B. — VOL.   V.  K   K 
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LI.  Convey-    as  aforesaid,  of  which  sums  of  £ and  £ the  said 

U106  of 

Troeholdiaad  bankers  and  the  Company  and  the  said  [liqvidator]  herebj 

^^^IS^^  acknowledge  the  payment  as  aforesaid,  the    said    banken 

and  Official  hereby   grant  and,  as   mortgagees,  convey,  and  the   Com- 

a  Compiay?  V^^l  hereby  grant  and  convey  (t),  and  the  said  \liquidiator\ 

Conve  ance  of  ^^^^1  grants  and  confirms  and  [as  trustee]  conveyB  nnto 

freehoicLB.  the  said  [purcJiaser]  and  his  heirs  All  that  [describe  Jre^M 

ffctbendum.  property];  To  hold  all  the  premises  Unto  akd  to  ths  use  of 

Second  the  said  [purchaser],  his  heirs  and  assigns.    AND    THIS 

Testatum.  iNDENTUKE    ALSO    WITNESSETH    that,    in    farther 

pursuance  of  the  last-mentioned  order,  and  for  the  oonsidera- 


A88i^mentof  tions  aforesaid,  the  Company  hereby  assign,  and  the 
leaa^old..       [„g„idator]  hereby  aBsignB,  and  [as  trustee  (*)]  conveys,  unto 

the  said  [purchdser]  All  and  singular  the  said  hereditaments 
and  premises  comprised  in  and  demised  by  the  horeinbefoie 
recited  indenture  of  the day  of ,  To  hold  all  the  last- 
mentioned  premises  unto  the  said  [purchaser],  his  execatoi8» 
administrators,  and  assigns,  for  all  the  residue  now  unexpired 
of  the  said  term  of years,  subject  nevertheless  hence- 
forth to  the  payment  of  the  rent  and  the  performance  and 
observance  of  the  covenants  on  the  part  of  the  lessees  and 
conditions  by  and  in  the  said  indenture  reserved  and  con- 
tained ;  And  the  said  [pwrchaser]  hereby  covenants  with  the 
said  [liquidator]  [add  covenant  to  indemnify  official  liquidator 
and  "  the  assets,  estate,  and  effects  "  of  the  Company  against 
rent,  covenants,  dc,  ut  ante,  p.  892  (Q]:  In  wttness 
whereof  the  said  [liquidator],  as  such  liquidator  as  aforesaid, 
has  caused  the  common  seal  of  the  Company  to  be  hereunto 
affixed,  and  the  other  parties  hereto  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 


(t)  Inasmuch  as  the  Company  on  being  wound  up  ceases  to 
exist,  it  is  of  little  use  to  imply  in  their  conveyance  the  statutocy 
covenants  for  title. 

(k)  See  as  to  the  insertion  of  the  words  in  brackets,  ante,  p.  493, 
note  (d) ;  if  these  words  are  omitted  the  liquidator  will  enter  into 
an  express  covenant  that  he  has  not  incumbered,  and  in  any  case 
he  should,  if  willing,  give  a  covenant  for  further  assurance. 

(I)  It  would  seem  that  the  purchaser  of  leaseholds  under  a  liqui- 
dation would  be  bound  to  give  this  indemnity,  as  the  assignment 
by  the  liquidator  does  not  completely  get  rid  of  all  liability  under 
the  lease,  as  in  the  case  of  bankruptcy  :  see  ante,  p.  351. 
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Ln.  CONVEYANCE  of  Freeholds  to  a  Railway 
Company  by  a  Yendob  seised  in  fee  simple, 
pursuant  to  Agreement  (w). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor]^  of,  &c,,  of  the  one  part,  and  the  Partiei. 

Railway  Company  (hereinafter  called  the  Company)  incorpo- 
rated by  the Railway  Act,  18 —  (hereinafter  called  the 

Special  Act),  of  the  other  part :  Whereas  the  said  [vendor]  Recitals : 
is  seised  of  or  entitled  to  the  pieces  of  land  and  hereditaments  ^^  ^tle  of 
hereinafter  described  and  hereby  conveyed  in  fee  simple  in  * 

possession  free  from  incumbrances;  And  whereas  the  said  of  the  power 
pi««»  ot  taa  «,d  h„e<UUm»te  .»  r»,«.«l  by  ike  Com-  jiHSr 
pany  for  the  purposes  of  their  railway  and  undertakmg,  and 
the  Company  are  authorised  by  the  Special  Act  and  by  the 
Lands  Clauses  Act,  1845,  and  other  Acts  incorporated  with 
the  Special  Act,  or  some  of  them,  to  take  for  the  purpose  of 
their  railway  and  undertaking  the  said  lands  and  heredita- 
ments; And  whereas  the  Company  have  accordingly  agreed  of  agreement 
with  the  said  [vendor]  for  the  purchase  of  the  said  lands  and    ^'  P'^'c^***'  J 

hereditaments  at  the  price  of  £ ,  and  it  has  been  agreed 

that  such  sum  shall  include  the  value  of  all  mines  and 
minerals  thereunder,  and  also  compensation  for  all  claim, 
right,  or  title  of  the  said  [vendor]  in,  to,  or  in  respect  of  the 
same  lands  and  hereditaments,  or  any  of  them,  in  case  any 
part  thereof  shall  hereafter  become  superfluous  lands  within 
the  meaning  of  the  Lands  Clauses  Consolidation  Act,  1845  (n), 
and  for  all  damage  caused  by  severing  the  aforesaid  pieces  of 
land  and  hereditaments  from  any  other  property  of  the  said 


(m)  The  proviBions  of  the  Lands  Clauses  Consolidation  Act,  Ptirchaeeof 
1845  (8  &  9  Vict  c.  18),  which  relate  to  the  purchase  of  lands  by  lands  by 
agreement,  are  contained  in  sects.  6  to  15  inclusive  of  that  Act,  *6™«™«*»*» 
whereby  the  promoters  of  undertakings  are  empowered  to  agree 
with  owners  of  lands  authorised  by  their  special  Acts  to  be  taken. 
These  sections  will  be  found  set  out  fully,  with  observations 
thereon,  in  the  notes  to  Precedent  IX.,  sub  tit.  Agreements, 
Vol.  I.,  pp.  437  et  seq. 

(n)  This  clause  will  enable  the  Company  to  dispose  of  their 
superfluous  lands  without  being  fettered  by  the  rights  of  pre- 
emption given  to  the  owner  by  the  Lands  Clauses  Consolidation 
Act,  1845,  sects.  128 — 130 ;  but  the  Company  will  not  be  relieved 
from  the  obligation  to  sell  within  the  prescribed  period  :  see  sect. 
127  of  the  Act. 

K   K   2 
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Conveyance. 


\yendor\  or  by  otherwise  inJTirioiiBly  affecting  each  other  pro- 
perty in  the  exercise  of  the  powers  of  the  said  Acts  or  any  of 
them  (o),  and  shall  also  be  in  fall  satisCeu^tion  for  all  com- 
munications, works,  and  things  which  might  otherwise  be 
required  to  be  made  or  done  under  any  of  the  said  Acts  for 
the  enjoyment,  protection,  or  accommodation  of  any  adjoin- 
ing property  of  the  said  [vendor] ;  Akd  whebeas  the  deeds 
and  documents  specified  in  the  schedule  hereimder  written 
relate,  not  only  to  the  said  pieces  of  land  and  hereditaments 
hereby  conyeyed,  but  also  to  other  property  of  the   said 
\vendor]y  and  it  has  been  agreed  that  the  said  [vendor]  shall 
retain  possession  of  such  deeds  and  documents,  and  that  he 
shall  give  the  acknowledgment  and  undertaking  hereinafter 
contained  in  regard  to  the  same.  NOW  THIS  INDENTURE 
WITNESSETH  that,  in  pursuance  of  the  said  agreement, 
and  in  consideration  of  the  said  sum  of  £ — -. —  paid  by  the 
said  Company  to  the  said  [vendor]  (the  receipt  of  which  said 

sum  oi£ he  the  said  [vendor]  hereby  acknowledges),  he  the 

said  [vendor]  hereby  as  beneficial  owner  conveys  unto  the  said 
Company,  All  those  pieces  or  parcels  of  land  and  heredita- 
ments situate  in  the  parishes  of and in  the  county 

of ,  and  containing  by  admeasurement acres, 


roods,  and 


perches  or  thereabouts,  which  were  late  in 


the  occupation  of  [A.  B.]  as  tenant  thereof,  but  are  now  in  the 
possession  of  the  said  Company,  all  which  same  premises  are 
delineated  in  the  plan  drawn  in  the  margin  of  these  presents, 
and  are  in  the  same  plan,  and  also  in  the  plans  and  books  of 

reference  of  the  said  railway  for  the  parishes  of and 

aforesaid  respectively  distinguished  by  the  numbers re- 
spectively ;  Together  with  all  mines  and  minerals  under  the 
same  premises  (p),  To  hold  the  said  pieces  of  land  and  here- 


Minea  and 
jninarala 


(o)  As  to  the  principles  on  which  compensation  will  be  awarded 
in  respect  of  land  injuriously  affected  by  the  construction  of  a  rail- 
way and  works,  see  Caledonian  Rail.  Co.  v.  Ogilvy^  2  Macq.  229 ; 
Eichet  V.  Metropolitan  Rail.  Co.,  L.  E.  2  H.  L.  175 ;  Hammersmith 
Rail.  Co.  V.  Brandy  4  H.  L.  171 ;  Metropolitan  Board  of  Worla  v. 
McCarthy,  L.  R  7  H.  L.  243 ;  Caledonian  Rail.  Co.  v.  Walker's 
Trustees^  7  App.  Ca.  259 ;  Fleming  v.  Newport  RaU.  Co.,  8  App. 
Ca.  265. 

(p)  -^y  ^^^^*  77  ^^  the  Bail  ways  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  20),  a  railway  company  is  not  entitled  to  any 
mines  or  minerals  under  any  land  purchased  by  them,  except  only 
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ditaments,  and  all  and  singular  other  the  premises  hereby  I'll-  Conrejr- 
assured,  Unto  and  to  the  use  of  the  said  Company,  their   Freeholds  to 
successors  and  assigns,  free  and  discharged  from  all  right  of   co^'ij^^ 
the  said  [vendor],  his  heirs  and  assigns,  to  pre-emption  in  Owner  in  Fee 
respect  of  the  said  premises  under  the  same  Acts  of  Parlia-      ^'snm.^'* 
ment  or  any  of  them ;  And  the  said  [vendor]  hereby  acknow- 
ledges  [acknowledgment  and  undertaking  as  to  tiUe'deeds,  ut 
ante,  p.  381]. 
In  witness,  &c. 

The  Schedule  above  befebbed  to. 


Lin.  CONVEYANCE  of  Freeholds  to  a  Railway 
Company  by  a  Tenant  for  Life  in  consideration 
of  a  Eent-charge  determined  by  the  Valuation 
of  two  Surveyors,  where  the  Company  agrees  by 
a  Deed  of  even  date  with  the  Conveyance  to 
execute  and  maintain  certain  Accommodation 
Works  (q). 

THIS    INDENTURE  (r),  made  the  day  of  ,  Partiea. 

18 — ,  Between  [tenant  for  life],  of,  &c.,  of  the  one  part ; 


such  parts  thereof  as  shall  be  necessary  to  be  dug  or  carried  away 
or  used  in  the  construction  of  the  works,  unless  the  same  shaU 
have  been  expressly  purchased;  and  all  such  mines,  except  as 
aforesaid,  are  to  be  deemed  to  be  excepted  out  of  the  conveyance 
of  such  lands,  unless  they  shall  have  been  expressly  named  therein 
and  conveyed  thereby. 

{q)  The  7th  sect,  of  the  Lands  Gauses  Consolidation  Act,  1846,  Purchase  by 
empowers  persons  under  disability  or  being  only  limited  owners  of  f)^*^5ted 
lands,  including  tenants  for  life  and  in  tail,  to  sell  and  convey  owners, 
the  same  and  to  enter  into  all  necessary  agreements  for  that 
purpose  on  behalf,  not  only  of  themselves  and  their  represen- 
tatives, but  also  ^*  for  and  on  behalf  of  every  person  entitled  in 
reversion,  remainder,  or  expectancy  after  them,  or  in  defeasance  of 
the  estates  of  such  parties.''    There  is,  however,  nothing  in  the 
section  enabling  a  limited  owner  to  bind  any  estates,  interests, 
charges,  or  incumbrances  having  priority  to  the  settlement  or  will 
creating  the  limited  owner's  estate :  all  persons  holding  any  prior 


Note  (r)  next  page. 
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X^,K  t//*A,  hxwiaz:*.  'A  the  ren.'t-cLiJvc  T«-vfcile  dTxrii:^  tbe  twenty 
S'r.ir%  t,*:xX,  yd^Jir  the  ditit  of  tL«  inssrainest :  see  Stamp  Act,  1870, 
i^^-t,  7i?,  'if/'/^,  p.  370, 

^*/  |5y  tl*^;  l/^vl*  i?»s%:isfA  Cony.Ii'Lition  Act,  lS45,tlie  porcfaaae- 
$$tfftn^y  ttr  iUffu]Mni)i3tt\<m  t/t  be  p&id  for  lands  porchiued  from  penooa 
utt4*:r  di^^biJ'ty,  and  not  having  power  to  aell  and  oonTey  except 
tttt'Uir  i\ni  i/r*/\Wi*Am  of  thiat  Act,  U  to  be  ascertained  by  the  Talua- 
iiMi  of  two  nttrrayom,  or  their  umpire  f except  where  determined  by 
H  juryt  f/r  by  arbitration  or  by  a  siurejor  appomted  by  the  justices^ 
ati/l  iUa  amount  n^f  ascertained  is  to  be  paid  into  the  Bank  of  Eng- 
land ;  nt'jf  pau'Jh.  iff  (fO,  If,  however,  the  amount  does  not  exceed 
VXif,  but  ii%(Uu*An  20/.,  it  may  be  either  paid  into  the  Bank,  or  to 
irtiPtU'Mn  Ut  \m  ApiK>ititcd  by  the  limited  owner  or  the  person  acting 
OM  \HiUti\f  iff  ihii  owner  under  disability:  see  sect  71 ;  and  sums 
iiof  I'xvA'iuhuui  20/.  may  be  paid  to  the  parties  themselves. 

My  Dm)  ImiuU  (Jluuscs  Acts  Amendment  Act,  1860  (23  &  24 
WrX,  ti,  100),  scot.  2,  the  power  given  by  sect.  10  of  the  Lands 
(IliiUNCM  ('onsolidution  Act|  1845,  to  absolute  owners  of  lands  to 
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has  agreed  to  pay,  and  the  said  [tenant  for  life]  has  agreed  to  ^^^Ji??^I®^" 
accept  as  the  consideration  for  the  sale  of  the  said  pieces  of   Freeholds  to 

land  and  hereditaments,  an  annual  rent-charge  of  £ by   Q^jont^lj 

way  of  purchase-money,  being  the  amount  settled  and  deter-  Tenant  for 
mined  (having  regard  to  the  agreement  hereinafter  recited  or  Bentcharge. 
referred  to,  for  the  execution  and  maintenance  by  the  Com- 
pany  of  the  accommodation  works  hereinafter  mentioned),  by 
the  valuation  in  writing,  dated,  &c.,  of  [A.  B.],  of,  &c.,  and 
[C.  D.],  of,  &c.,  two  able-  practical  surveyors,  of  whom  one, 
the  said  [A.  B.],  was  duly  nominated  by  the  said  [tenant  far 
life],  and  the  other,  the  said  [G.  D.],  was  duly  nominated  by 
the  Company  pursuant  to  the  provisions  in  that  behalf  con- 
tained in  the  said  Lands  Glauses  Act,  1845,  and  the  Lands 
Clauses  Consolidation  Acts  Amendment  Act,  1860,  and  also  a 

farther  annual  rent-charge  of  ^6 ,  being  at  the  rate  of  five 

per  cent,  per  annum  on  the  gross  sum  estimated  or  fixed  by 
the  said  valuation  by  way  of  compensation  for  damage  which 
may  be  sustained  by  the  said  [tenant  for  life]  or  his  succes- 
sors in  title,  or  done  to  any  lands  adjoining  to  the  said  pieces 
of  land  and  hereditaments  hereby  conveyed  by  reason  of  the 
construction  of  the  said  railway,  or  the  execution  of  the  works 
of  the  Company  upon  the  same  pieces  of  land  and  heredita- 
ments, or  by  reason  of  the  severing  of  the  same  from  the 
remainder  of  the  lands  of  the  said  [tenant  for  life],  or  other- 
wise injuriously  affecting  such  lands  in  exercise  of  the  Special 
Act,  or  any  of  the  Acts  incorporated  therewith ;  And  whebeas  of  agreement 
upon  the  treaty  for  the  said  purchase  it  was  agreed  that  the  ^0^^^°*" 
company  shall  execute  and  maintain  the  several  accommoda-  works ; 
tion  and  other  works  hereinafter  mentioned:  And  whebeas  of  deed  of 
by  an  indenture  bearing  even  date  with  these  presents  and  ^cation,  &c., 
ei^ressed  to  be  made  between  the  same  parties  as  are  parties 


sell  in  consideration  of  a  rent-charge,  is  extended  to  sales  where 
the  parties  interested  in  the  sale  are  under  disability  or  have  no 
power  to  sell  and  convey  except  under  the  last-mentioned  Act. 
The  amount  of  the  rent-charge  is  to  be  settled  in  the  manner 
directed  in  sect.  9  of  the  Act  of  1845  (supra)  in  the  case  of  a  sale 
in  consideration  of  a  gross  sum :  see  as  to  such  valuation,  ante, 
YoL  I.,  p.  441,  sub  tit.  Agreements. 

By  the  Railway  Construction  Facilities  Act,  1864  (27  &  28  Vict. 
a  121),  sect.  3,  persons  imder  disability  are  empowered  to  con- 
tract for  the  sale  of  lands  to  promoters  before  the  incorporation 
of  a  railway  company,  but  not  to  convey  the  lands. 
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LIII.  Convey-  heretc(^  and  executed  by  them  respectively  immediately  befixe 

Preeholdsto  the  execution  of  these  presents  in  pnrsnance  of  such  last 

c*o^*by  naentioned  agreement,  the    company  has   covenanted    with 

Tenant  for  the    said    [tenant  for    life]    to    make    and    maintain    the 

Benteliarge.  Beveral    roads,   gates,   culverts,    drains,   tunnels,   crossings, 

"7  T~  and     other    acconmiodation    and    other    works,    the    par- 

ofaccommoda-  11-  '  r- 

tion  works  to ;  ticulars  whereof  are  specified  in  the  first  schedule  here- 
of agreement  under  written:  And  whebeas  [recital  of  agreefnent  for 
deeds.  acknowledgment  and  undertaking  as  to  title  deeds  in  second 

Testatum.  schedule,  ut  ante,  p.  500]:  NOW  THIS  INDENTUBE 
Conveyance,     WITNESSETH  that  in  pursuance  of  the  hereinbefore  recited 

agreement  in  this  behalf  and  in  consideration  of  the  several 

annual  rentcharges  of  £ and  £ hereinafter  limited, 

the  said  [tenant  for  life]  hereby  grants  and,  as  beneficial 
owner,  conveys  unto  the  Company  and  their  successors 
ALL  those  several  pieces  or  parcels  of  land  [describe  parcels]  z 
Reservation  of  ExcEPTiNO  and  reserving  unto  the  said  [tenant  for  lifel 
^^^^T^%)  ^^^  ^^®  successors  in  title,  or  other  the  persons  who 
but  for  the  conveyance  hereby  made,  would  for  the  time 
being  bo  entitled  to  the  possession  or  receipt  of  the  rents 
and  profits  of  the  premises  hereby  conveyed,  all  mines, 
veins,  seams,  and  beds  of  coal,  cannel,  and  stone,  and  other 
minee  and  minerals,  with  fuU  and  free  Uberty  and  power  to 
work,  get,  and  carry  away  the  same  mines  and  minerals 
but  by  underground  workings  only,  and  not  so  as  to  authorise 
any  entry  upon,  or  confer  any  right  or  power  to  or  over  the 
surface  of  the  pieces  of  land  and  premises  hereby  conveyed, 
making  from  time  to  time  nevertheless  to  the  company,  their 
successors    and   assigns,  reasonable  compensation  for  any 

(t)  Where  upon  a  treaty  for  the  purchase  of  lands  by  a  railway 
company  the  landowner  requires  the  company  to  execute  and 
maintain  accommodation  works,  and  the  company  consents  to  do 
so,  the  nature  and  extent  of  the  works  will  be  a  matter  of  arrange- 
ment between  the  parties,  having  regard  to  the  circimistances  of 
the  particular  case.  Such  arrangement  may,  if  desired,  be  effected 
by  the  insertion  in  the  conveyance  of  covenants  on  the  part  of  the 
company  to  execute  and  maintain  the  works :  but  the  preferable 
cou4  i  to  embody  «uch  covenants  in  a  separate  inTtnunent, 
which  will  be  delivered  to  and  retained  by  the  landowner.  For  a 
form  of  such  a  deed  of  covenant,  see  Prec^ent  XI.,  sub  tit.  Agrsb- 
MBNTS,  ante^  Vol.  I.,  p.  460. 

(u)  Though  an  express  reservation  of  mines,  &c.,  is  not  strictly 
necessary,  it  is  frequently  introduced  in  order  to  declare  the  rights 
of  the  parties  with  regard  to  them  by  the  conveyance. 
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damage  which  may  be  done  or  occasioned  to  the  said  railway  ^^^^'  CoiiTfy- 
or  other  works  for  the  time  being  of  the  Company,  other  than    Freeholdi  to 
by  subsidence :  To  hold  all  the  premises  hereby  conveyed    cS^ir^ 
except  as  aforesaid  unto  and  to  the  use  of  the  Company,     Tenant  for 
their  successors  and  assigns,  YiELDma  and  payinq  unto  the    Bentcharge. 
said  [tenant  for  life]  and  his  assigns  during  his  life,  and  after  ^T~^ 
his  decease  to  the  person  or  persons  entitled  under  or  by  q^^^q^  to 
virtue  of  the  hereinbefore  recited  indenture  of  settlement,  one  rentchoiges. 

annual  rentcharge  of  £ ,  and  one  further  or  other  annual 

rentcharge  of  £ ,  such  rentcharges  respectively  to  be  pay- 
able by  half-yearly  payments  on  the day  of ,  and 

the day  of in  every  year,  the  first  half-yearly  pay- 
ment to  be  made  on  the day  of  —  next,  clear  of  all 

deductions  except  for  income-tax,  and  to  be  chargeable,  and 
the  same  rentcharges  respectively  are  hereby  charged  upon 
the  said  pieces  of  land  and  premises  hereby  conveyed,  and 
also  on  the  tolls  and  rates  of  the  railway  and  undertaking 
authorised  by  the  Special  Act.     And  the  Company  hereby  Corenant  hy 
covenant  with  the  said  [tenant  for  life]  to  the  intent  that  the  ™?^f.*** 
benefit  of  this  covenant  may  enure  for  the  benefit  of  the  charges, 
person  or  persons  for  the  time  being  entitled  to  the  said  rent- 
charges  respectively,  that  they  the  Company,  or  their  successors 
or  assigns,  will  henceforth  pay  the  said  several  rentcharges 
hereinbefore  limited  to  the  said  [tenant  for  life],  or  the  person 
or  persons  entitled  as  aforesaid,  at  the  times  and  in  manner 
hereinbefore  appointed  for  payment  of  the  same  respectively, 
without  any  deduction  except  as  aforesaid.     [Proviso  limit'  Acknowledg- 
ing tenant  for  life*8  implied  covenants  for  title,  if  desired,  ^^^^ 
ante,  p.  435 ;  acknowledgment  and  undertaking  as  to  title 
deeds,  ut  ante,  p,  881.] 
In  witness,  &c. 

The  FntST  Schedule  above  befebbed  to. 
The  Second  Schedule  above  befebbed  to. 
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Pintief* 


Jtftciti^T* 


of  mrvioe  of 
notice  to 
treat  (x) ; 


UV,  CONVEYANCE  of  Freeholds  to  a  IUilwat 
Company  by  a  Mobtoagee  and  a  Mobtoaoob 
(owner  in  fee  subject  to  the  mortgage),  the  PcB- 
CHASE-MONEY  and  Compensation  being  deteb- 
MD^D  by  a  Special  Juby,  and  paid  to  the  Mort- 
gagor with  the  Mortgagee's  Consent  (w). 


THIS  INDENTURE,  made  the 


day  of 


of  failnre  of 
owner  to  treat, 
and  of  notice 
bv  company 
of  intention  to 
•nmmon  a 

jnij  (y) ; 


Between  [mortgagee],  of,  &c.,  of  the  first  part ;  [mortgagor}, 

of,  &c.,  of  the  second  part ;  and  the Bailway  Company, 

&c.  [ut  ante,  p.  499],  of  the  third  part :  Whereas  [recite  title 
of  mortgagee  and  state  of  mortgage  debt,  ut  ante,  p.  460  ;  and 
seisin  ofviortgagor  subject  to  the  mortgage ;  and  requisition  of 
company  to  take  lands,  ut  ante,  p.  499,  mutatis  mtUandis]  ; 
And  whereas  the  Company,  in  compliance  with  the  proTisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  dnly  served 
npon  the  said  [mortgagee]  and  [mortgagor]  respectively  notices 
in  writing  demanding  from  them  respectively  the  particulars 
of  their  respective  estates  and  interests  in  the  said  piece  of 
land  so  required  by  the  Company  as  aforesaid,  and  stating  the 
particulars  of  the  same  piece  of  land,  and  that  the  Company 
were  willing  to  treat  for  the  purchase  thereof,  and  as  to  the 
compensation  to  be  made  to  all  parties  for  the  damage  that 
might  be  sustained  by  them  by  reason  of  the  execution  of  the 
works  of  the  Company :  And  whereas  the  said  [mortgagee] 
and  [mortgagor]  having  failed  or  neglected  for  the  space  of 
twenty-one  days  and  upwards  subsequently  to  the  service  upon 
them  respectively/)f  the  aforesaid  notices,  to  state  the  parti- 
culars of  their  respective  estates  and  interests  in  the  said 
piece  of  land,  and  to  treat  with  the  Company  in  respect  of  the 
same,  the  Company,  in  further  compliance  with  the  provisions 
of  the  Lands  Clauses  Consolidation  Act,  1845,  before  issuing 
their  warrant  for  summoning  a  jury  as  hereinafter  mentioned. 


(w)  The  proviaioDS  of  the  Lands  Clauses  Consolidation  Act,  1845 
(8  &  9  Vict.  c.  18),  with  regard  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement^  are  contained  in  sects.  16  to 
68  inclusive. 

(x)  As  to  giving  and  serving  notices  to  treat  for  the  purchase  of 
lands  required  for  the  undertaking,  see  sects.  18  0^  seq.  of  the  Lands 
Clauses  Consolidation  Act,  1845. 

(y)  See  as  to  this  notice  sect.  38  of  the  Lands  Clauses  Consoli- 
dation Act»  1845. 
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duly  gave  to  and  served  upon  the  said  [mortgagee]  and  [vendor]  LIV.  Convey- 
lespectively  notices  in  writing  of  the  intention  of  the  Company  Freeholds  to 
to  cause  a  jury  to  be  summoned,  stating  in  such  notice  that    c^^mw^wi 

they  were  willing  to  give  the  sum  of  £ for  the  estate  or    Compnliory 

interest  capable  of  being  sold  and  conveyed  by  the  said  [mort-  "^  "^' 

gagee]  and  [mortgagor]  respectively  of  and  in  the  said  piece  of 
land  and  hereditaments,  and  the  appurtenances  thereto  belong- 
ing, and  the  further  sum  of  £ for  the  damage  to  be 

sustained  by  the  execution  of  the  works  of  the  said  railway : 

And  whereas  on  the day  of  ,  18 — ,  before  the 

Company  had  issued  the  aforesaid  warranty  the  said  [mortgagor], 
who  did  not  agree  to  the  offer  contained  in  such  last-men- 
tioned notice,  gave  to  the  Company  notice  of  his  desire  that 
the  question  in  dispute  should  be  tried  before  a  special  jury : 
And  whereas  in  pursuance  of  the  said  several  notices,  and  of  of  issne  of 
the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1846,  ^'{^^y  Jo 

the  Company  on  the  day  of ,  18 — ,  issued  their  shenflfto 

warrant  under  their  common  seal  upon  the  sheriff,  requiring  special 
him  to  summon  a  juiy  to  determine  the  amount  to  be  paid  by  J'*'7(2) ; 
the  Company  for  the  purchase  by  them  of  the  estate  or  interest 
capable  of  being  sold  or  conveyed  by  the  said  [mxyrtgagee]  and 
[mortgagor]  respectively  of  and  in  the  said  piece  of  land  and 
hereditaments,  and  the  appurtenances  thereto  belonging,  and 
also  the  amount  to  be  paid  by  the  Company  as  compensation 
for  the  damage  to  be  sustained  by  the  execution  of  the  works 
of  the  said  raUway,  and  by  their  said  warrant  the  Company 
required  the  sheriff  to  summon  a  special  jury  for  such  trial : 
And  whereas  the  sheriff  thereupon,  in  pursuance  of  the 
provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
summoned  the  said  [mortgagor]  and  the  Company  to  appear 

before  him  on  the day  of ,  18 — ,  at ,  for  the 

purpose  of  nominating  a  special  jury,  and  he  then  and  there 
proceeded  duly  to  nominate  and  strike  a  special  jury,  twenty 
of  whom  (the  number  of  such  jury  having  been  duly  reduced 
to  the  number  of  twenty  as  prescribed  by  the  last-mentioned 

Act)  were  duly  summoned  to  meet  on  the day  of , 

18 — ,  at ,  and  an  inquiry  for  the  purpose  of  the  trial  and 

adjudication  of  the  matters  in  question  as  aforesaid  was  then 
and  there  duly  held  before  [A.  B.],  of,  &c.,  an  under-sheriff, 

(z)  A  special  jury  may  be  summoned  at  the  request  of  either 
party :  see  sect.  54  of  the  Lands  Glauses  Consolidation  Act,  1845. 
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LTV.  Ctmwtj' 

TrtahoUs  to 

aSAilwmy 

Camptaj  cm 

Compulieirj 

Farehaae. 


of  agreement 
as  to  deeds. 


for  the  Company,  and  a  special  jwry,  eofosisting  of  turdTO 
of  the  said  twenty  jurymen  who  first  appeared  on  the  names 
being  called  OTer ;  And  the  said  special  jnry  (haring  been  first 
duly  sworn)  by  their  verdict,  which,  as  well  as  the  judgment 
of  the  said  under-sheriff  thereupon,  was  signed  by  him,  and 
recorded  by  the  clerk  of  the  peace  for  the  said  county  assessed 
or  awarded  [here  state  the  verdict]  :  And  whereas  the  Com* 
pany  have,  pursuant  to  the  provisions  of  the  Lands  Clauses 

Consolidation  Act,  1845,  tendered  the  said  sums  of  £ and 

£ ,  being  the  amounts  so  assessed  or  awarded  by  the  said 

verdict  as  aforesaid,  in  respect  of  the  puichase-money  of  the 
said  piece  of  land  and  hereditaments  and  of  compensation  for 
damage  respectively,  and  the  said  [mortgagee]  and  [mortgagor^ 
have  respectively  agreed  to  accept  the  same  amounts  respec- 
tively: And  whereas  the  said  [mortgagee']  being  satisfied 
that  the  hereditaments  comprised  in  the  said  mortgage  other 
than  the  said  piece  of  land  and  hereditaments  hereby  conveyed, 

are  a  sufficient  security  for  the  said  mortgage  debt  of  £ and 

the  interest  thereon,  has  agreed  that  the  whole  of  the  said  sxmis 

of  £ and  £ so  assessed  or  awarded  as  aforesaid  shall 

be  paid  to  the  said  [mortgagor] :  And  whereas  the  deeds  and 
writings  specified  in  the  schedule  hereunder  written  relate 
not  only  to  the  piece  of  land  and  hereditaments  hereby 
conveyed,  but  also  to  other  hereditaments  which  still  remain 
subject  to  the  hereinbefore-recited  indenture  of  mortgage; 
And  it  has  been  agreed  between  the  parties  that  the  said 
[mortgagee]  shall  give  the  acknowledgment  hereinafter  con- 
tained, and  that  the  said  [mortgagor]  shall  enter  into  the 
covenants  on  his  part,  also  hereinafter  contained:  NOW 
THIS  INDENTURE  WITNESSETH  that,  in  pursuance  of 
the  said  agreements,  and  in  consideration  of  the  sums  of 

£ and  £ respectively  paid  to  the  said  [mortgagorl 

by  the  Company,  with  the  consent  of  the  said  [mortgagee], 
testified  by  his  execution  of  these  presents,  of  which  several 

sums  of  £ and  £ ,  making  together  the  sum  of 

£ ,  the  said  [mortgagee]  and  [mortgagor]  hereby  acknow- 
ledge the  payment  in  manner  aforesaid  and  receipt  respec- 
tively, the  said  [mortgagee]  hereby,  at  the  request  of  the  said 
[mortgagor],  grants  and  as  mortgagee  conveys,  and  the  said 
[mortgago)']  grants  and  as  beneficial  owner  conveys  unto  the 
Company  and  their  successors  all  that  [describe  parcels] :  To 
HOLD  all  the  premises  hereby  conveyed  Unto  and  to  the  use 
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of  the  Company,  their  successors  and  assigns,  Freed  and  dis-   ^^^'  Convey- 

charged  from  the  said  mortgage  debt  of  £ ,  and  all  interest    rreeholds  to 

due  or  to  accrue  thereon  under  or  by  virtue  of  the  said  inden-     comSw* on 
ture  of  mortgage,  and  from  all  securities  for  the  said  mortgage    CompidBory. 
debt  and  interest  respectively :   AND  THIS  INDENTURE  .j!^*^_ 
ALSO  WITNESSETH  that,  in  pursuance  of  the  said  agree-  ^^^?°(  J^«" 
ment,  and  in  consideration  of  the  premises,  the  said  [mortgagee] 
hereby  acknowledges  the  right  of  the  Company  to  production 
and  delivery  of  copies  of  the  several  deeds  and  writings  speci- 
fied in  the  schedule  hereunder  written :  And  the  said  [inert-  Covenant. 
gagor]  hereby  covenants  with  the  Company  that  he  the  said 
[mortgagoi']  will   at  the  request  of  the  Company,  or  any 
person  or  persons  lawfully  claiming  under  them,  execute  and 
do  all  such  acts  and  things  as  by  him  or  them  may  reason- 
ably be  required  for  procuring  the  production  and  delivery  of 
copies  of  the  said  deeds  and  writings  by  the  said  [iiwrtgageel 
or  any  other  person  having  possession  or  control  thereof  from 
time  to  time ;  And  also  that  when  and  so  soon  hereafter  as  the 
said  deeds  and  writings  shall  come  into  the  possession  or  control 
of  him  the  said  [inortgagor],  or  any  person  or  persons  law- 
fully claiming  under  him,  he  or  they  will  thenceforth  keep  the 
game  deeds  and  writings  safe,  whole,  uncancelled,  and  unde- 
faced,  unless  prevented  from  so  doing  by  fire  or  other  inevit- 
able accident. 
In  witness,  &c. 

The  Schedule  above  referred  to. 


(a)  The  acknowledgment  here  given  by  the  mortgagee,  who  re-  Mortgagor 
tains  possession  of  the  documents,  will  run  with  the  documents,   cannot  mve 
and  bind  them  in  the  hands  of  a  transferee  of  the  mortgage,  or  of  ii'^dertaking. 
the  mortgagor,  on  payment  off  of  the  mortgage.     A  mortgagor  is 
not  in  a  position  to  give  an  imdertaking,  inasmuch  as  he  does  not 
''retain  possession"  of  the  documents;  he  should,  therefore,  enter 
into  a  covenant  as  in  the  text 
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LV.  CONVEYANCE  of  Fbkeholds  to  a  Railway 
Company  under  the  Lands  Clauses  Consolidation 
Act,  1845,  by  the  GoHmTTEE  of  a  Lunatic,  hg 
Deed  Poll  (b). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 
COME  [committee'],  of,  ^c.,  the  committee  of  the  estate  of 
[lunatic],  of,  &c.,  a  lunatic,  sends  greeting  :  Whebeas  [recite 
seisin  of  lunatic,  inquisition  in  lunacy,  and  appointment  of 
committee,  ut  ante,  p.  479].  And  whebeas  the  said  piece  of 
land  and  hereditaments  are  required,  &c.  [ut  ante,  p.  499]. 
And  whebeas  the  said  [comvnittse]  as  such  committee  as  afore- 
said has  agreed  with  the  Company  [recite  conditional  contract 
for  sale,  order  approving  contract,  and  approval  of  conveyance 
by  the  Master  in  Lunacy,  ut  ante,  p.  480,  mutatis  mutandis; 
and  also  agreement  as  to  acknowledgement  and  undertaking  as 
to  title  deeds,  dc,  ut  ante,  p.  500].  NOW  THESE  PRE- 
SENTS WITNESS  that  in  consideration  of  such  payment  as 

aforesaid  by  the  Company  of  the  said  sum  of  £ the  said 

[committee],  in  exercise  of  the  power  by  the  Lands  Clauses 
Consolidation  Act,  1845,  given  to  him  in  this  behalf,  hereby 
as  such  committee  as  aforesaid  conveys  unto  the  Company  and 
their  successors  All  that  [describe  parcels] :  To  hold  all  the 
premises  Unto  and  to  the  use  of  the  Company,  their  succes- 
sors and  assigns  :  And  the  said  committee,  as  well  on  his  own 
behalf  as  on  behalf  of  the  said  [lunatic],  acknowledges  the  right 
of  the  Company  to  the  production  of  the  title  deeds  and  docu- 
ments specified  in  the  Schedule  hereunder  written,  and  on 
behalf  of  the  said  [lunatic],  but  not  so  as  to  impose  any 
liabiliiy  on  the  said  [committee],  personally  undertakes  for  the 
safe  custody  of  the  same. 

In  witness,  &c. 

The  Schedule  above  refebbed  to. 


(b)  It  may  be  observed  that  by  aect  7  of  the  above-mentioned 
Act,  the  powers  of  selling  and  conveying  the  lands  of  lunatics  and 
of  entering  into  agreements  for  such  purposes  is  given  to  their 
committees,  and  are  exercisable  by  such  committees  on  behalf  of 
the  lunatics  of  whom  they  are  committees  to  the  same  extent  as 
such  lunatics  would  have  exercised  the  powers  given  by  the  Act  if 
not  under  any  incapacity ;  and  accordingly  it  is  the  usual  practice 
in  conveyances  imder  this  Act  to  make  the  committees  themselves 
convey,  instead  of  making  the  lunatics  convey  acting  by  their 
committees  as  in  ordinary  conveyances  of  the  lands  of  lunatics : 
see  ante.  Precedent  XLVI.,  p.  479.  This  conveyance  may  of 
course  be  by  indenture,  if  preferred. 
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LVI.  DEED  POLL  to  vest  Fbeehold  Lands  in  a 
Railway  Compant,  when  ilie  Owner  Be/uses  to 
Convey  (c). 

TO  ALL  TO  WHOM  THESE  PRESENTS  SHALL 

GOME,  the Railway  Company,  incorporated  by  the 

Railway  Act,  18 — ,  (hereinafter  called  the  Company),  sends 
greeting :  Whebeas  the  several  pieces  or  parcels  of  land  and  Recitals : 
hereditaments,  described  in  the  Schedule  hereunder  written,  of  Bupposed 

.  ,      m  •li*  -i  i»  title  oi  laudr 

Situate  m  the  pansh  of ,  m  the  county  of ,  are  or  owner ; 

are  belieyed  to  be  vested  in  [owner],  of,  &c.,  for  an  estate  of 
fee-simple  in  possession ;  Akd  whereas  the  said  pieces  of 

(c)  By  sect.  75  of  the  Lands  Clauses  Act,  1845,  it  is  enacted  as 
follows : — 

"  Upon  deposit  in  the  bank  in  manner  hereinbefore  provided  '* 
(see  sect.  73),  "  of  the  purchase-money  or  compensation  agreed  or 
awarded  to  be  paid  iu  respect  of  any  lands  purchased  or  taken 
by   the    promoters    of  the    imdertaking  under  the   provisions 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith, 
the  owner  of  such   lands,  including  in   such  term  all  parties 
by  this  Act  enabled  to  sell  or  convey  lands,  shall,  when  required 
so  to  do  by  the  promoters  of  the  undertaking,  duly  convey  such 
lands  to  the  promoters  of  the  undertaking,  or  as  they  shall  direct ; 
and  in  default  thereof,  or  if  he  fail  to  adduce  a  good  title  to  such 
lands  to  their  satisfaction,  it  shall  be  lawful  for  the  promoters  of 
the  undertaking,  if  they  think  fit,  to  execute  a  deed  poll  under 
their  common  seal,  if  they  be  a  corporation,  or  if  they  be  not  a 
corporation  under  the  hands  and  seals  of  the  promoters  or  any  two 
of  them,  containing  a  description  of  the  lands  in  respect  of  which 
such  default  shall  be  made,  and  reciting  the  purchase  or  taking 
thereof  by  the  promoters  of  the  undertaking,  and  the  names  of  the 
parties  from  whom  the  same  were  purchased  or  taken,  and  the  de- 
posit made  in  respect  thereof,  and  declaring  the  fact  of  such  default 
having  been  made ;  and  such  deed-poll  shall  be  stamped  with  the  Stampu 
stamp  duty  which  would  have  been  payable  upon  a  conveyance  to 
the  promoters  of  the  undertaking  of  the  lands  described  therein ; 
and  thereupon  all  the  estate  and  interest  in  such  lands  of  or 
capable  of  being  sold  and  conveyed  by  the  party  between  whom  and 
the  promoters  of  the  imdertaking  such  agreement  shall  have  been 
come  to,  or  as  between  whom  and  the  promoters  of  the  undertak- 
ing such  purchase-money  or  compensation  shall  have  been  deter- 
mined by  a  jury,  or  by  arbitrators,  or  by  a  surveyor  appointed  by 
two  justices,  as  herein  provided,  and  shall  have  been  deposited  as 
aforesaid,  shall  vest  absolutely  in  the  promoters  of  the  imdertak- 
ing, and  as  against  such  parties,  and  all  parties  on  behalf  of  whom 
they  are  hereinbefore  enabled  to  sell  and  convey,  the  promoters  of 
the  undertaking  shall  be  entitled  to  immediate  possession  of  such 
lands." 
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LYI.  Dead 
PoU  to  Yeit 

7roe]ioldf  in 
aBailway 
Companj. 

of  notice  of 
intention  to 
take  lands ; 


of  failure  of 
owner  to  treat 
for  sale ;  and 
notice  of 
intention  to 
summon  a 
jury; 


of  issue  of 
warrant  to 
sheriff  to 
summon  a 
jury; 


land  and  hereditaments  are  reqtiired  for  the  purposes  of  the 
railway  and  undertaking  of  the  Company,  and  by  the  said  Act 
in  which  the  Lands  Clauses  Consolidation  Act,  1845»  is  incor- 
porated, the  Company  is  authorised  and  empowered  to  take 
and  purchase  the  same  for  the  purposes  aforesaid :  Akd 
WHEBEAS  the  company,  pursuant  to  the  said  Lands  Glauses 
Consolidation  Act,  1845,  sometime  since  duly  served  npon  the 
said  [owner]  notice  in  writing  that  they  required  to  purchase 
and  take  the  said  piece  of  land  and  hereditaments,  and  then 
demanded  from  him  the  particulars  of  his  estate  and  interest 
in  such  hereditaments,  and  of  the  claims  made  by  him  in 
respect  thereof,  and  stated  the  particulars  of  the  same  lands, 
and  that  they  were  willing  to  treat  for  the  purchase  thereof, 
and  as  to  the  compensation  to  be  made  to  all  parties  for  the 
damage  that  might  be  sustained  by  them  by  reason  of  the 
execution  of  the  works  of  the  said  railway :  And  whebeas  the 
said  [owner]  having  failed  or  neglected  for  the  space  of  twenty- 
one  days  and  upwards,  subsequently  to  the  service  upon  him 
of  the  said  notice,  to  state  the  particulars  of  his  claim  in  re- 
spect of  the  said  pieces  of  land  and  hereditaments  and  to  treat 
with  the  Company  in  respect  thereof,  they  in  further  com- 
pliance with  the  directions  of  the  said  Lands  Clauses  Conso- 
lidation Act,  1846,  before  issuing  their  warrant  for  sunmioning 
a  jury,  as  hereinafter  mentioned,  duly  gave  unto  and  served 
upon  the  said  [oivner]  a  notice  in  writing  of  the  intention  of 
the  Company  to  cause  a  jury  to  be  summoned,  stating  in  such 

notice  that  they  were  vrilling  to  give  the  sum  of  £ for  the 

fee  simple  in  possession,  free  from  incumbrances,  so  believed 
to  be  vested  in  the  said  [owner]  as  aforesaid  for  the  estate  or 
interest  capable  of  being  sold  and  conveyed  by  the  said 
[owner]  of  and  in  the  said  pieces  of  land  and  hereditaments 
and  the  appurtenances  thereto  belonging,  and  the  further  sum 

of  £ for  the  damage  to  be  sustained  by  the  said  [owner] 

by  the  execution  of  the  works  of  the  said  railway:  And 
VTHEREAS  the  Said  [owner]  having  refused  to  accept  the  said 

sums   of  £ and  £ ,  the   Company,  in  pursuance 

of  the  said  notice  in  that  behalf  and  under  the  provisions  of 
the  said  Lands  Clauses  Consolidation  Act,  1845,  on  or  about 

the day  of ,  18 — ,  served  upon  the  sheriff  of  the 

county  of their  warrant  under  their  common  seal,  whereby 

they  required  the  said  sheriff  to  summon  a  jury  to  determine 
the  sum  of  money  to  be  paid  by  the  said  company  for  the  pur- 
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chase  by  them  of  the  estate  or  interest  capable  of  being  sold     I^^I-  ^^ 
and  conveyed  by  the  said  [owner]  of  and  in  the  said  pieces  of   Freeholds  in 
land  and  hereditaments,  and  the  appurtenances  thereto  belong-     ^^^^^^ 

ing,  and  also  the  sum  of  money  to  be  paid  by  the  Com-  

pany  for  the  damage,  if  any,  to  be  sustained  by  the  said 
[owner]  by  the  execution  by  the  works  of  the  said  Rail- 
way Act,  18 — ,  authorised  to  be  executed :  And  whereas  the  of  summoning 
said  sheriff,  upon  the  receipt  of  the  said  warrant,  summoned  no^j^'jjf'to 
a  jury  of  twenty-four  duly  qualified  persons  as  jurymen  to  time  and 

meet  at on  the day  of ,  18—,  and  he  forthwith  Sq^^ 

gave  due  notice  of  the  time  and  place  so  appointed  by  him  to 

the  Company,  who  also  gave  due  notice,  in  writing,  thereof 

to  the  said  [owner] :  And  whereas  pursuant  to  the  said  ap-  of  meeting  of 

pointment  and  summons  an  enquiry  was  duly  held  at  the  time  ^^j^*^ . 

and  place  aforesaid  before ,  one  of  the  under-sheriffs  of 

the  said  county  of ,  and  a  jury  of  twelve  persons  drawn 

by  him  out  of  the  said  twenty-four  jurymen  summoned  as 
aforesaid,  and  the  said  jury  (having  been  first  duly  sworn)  by 
their  verdict  which  as  weU  as  the  judgment  of  the  said  under- 
sheriff  thereupon  was  signed  by  him  and  recorded  to  the  clerk 
of  the  peace  for  the  said  county,  assessed  or  awarded  [here 
insert  verdict]  :  And  whereas  in  further  compliance  with  the  of  payment  of 
provisions  of  the  said  Lands  Clauses  Consolidation  Act,  1846,  and  c^pen- 

the  Company  on  the day  of ,  now  last  past,  paid  the  ?^^°^7^j^ 

sum  of  £ (being  such  purchase  or  consideration  money  of  Eng- 

as  aforesaid)  and  the  sum  of  £ sterling  (being  such  com-  ^^^  ^^  • 

pensation  as  aforesaid)  into  the  Bank  of  England  in  the  name 
and  with  the  privity  of  the  Paymaster-General  of  the  Chancery 
Division  of  the  High  Court  of  Justice  to  his  account  there, 

**  Ex  parte  the Railway  Company  in  the  matter  of  the 

Bailway  Act,  18 — ,"  as  appears  by  the  receipt  in  writing 

dated  the day  of of  the  cashier  of  the  said  bank : 

And  whebeas  the  Company  have  since  requested  the  said  of  vendor's 
[A.  B.]  to  convey  to  them  the  said  piece  of  lands  and  other  convey, 
hereditaments  described  or  referred  to  in  the  Schedule  here- 
under written,  but  he  hath  neglected  or  refused  so  to  do : 


(d)  The  compensation-money  when  ascertained  must  be  paid 
into  the  bank  as  prescribed  by  the  Act;  otherwise  this  instru- 
ment, which  derives  its  efficacy  solely  from  the  Act,  would  be 
inoperative  as  a  deed-poll  under  the  Act  to  vest  the  estate  in  the 
Company :  see  sects.  75,  76  and  77  of  the  Act 

B. — ^VOL.    V.  L  L 


BU 
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NOW  THESE  PRESENTS  WITNESS  that  in  exercise 
of  the  power  or  discretion  given  to  the  Company  for  this 
purpose  by  the  said  Lands  Clauses  Consolidation  Act, 
1845,  They  the  Company  Do  by  this  deed  poll  executed 
by  and  under  the  common  seal  of  the  said  Company  declare 

that  the   said  BaUway  Company  have  purchased  or 

taken  the  pieces  of  land  and  other  hereditaments  par- 
ticularly described  or  referred  to  in  the  Schedule  hereunder 
written,  and  all  the  appurtenances  thereto  belonging  or  in 
anywise  appertaining ;  that  [A.  B.]  is  the  name  of  the  person 
from  whom  the  same  hereditaments  haye  been  purchased  or 

taken ;  that  the  sums  of  £ sterling  and  £ sterling 

have  been  deposited  in  the  Bank  of  England  in  respect  thereof, 
and  that  the  said  [oumer]  has  made  default  in  duly  conveying 
the  same  hereditaments  pursuant  to  the  Lands  Clauses  Con- 
solidation Act,  1845 ;  And  the  Company  make  this  declaration 
to  the  intent  that  under  or  by  virtue  of  the  said  Lands  Clauses 
Consolidation  Act,  1845,  All  the  estate  and  interest  in  the 
said  pieces  of  land  and  hereditaments  hereinbefore  described 
which  is  capableof  being  sold  and  conveyed,  may  vest  absolutely 
in  the  Company,  their  successors  and  assigns.  And  that  the 
Company  may  become  and  be  entitled  to  the  inmiediate  posses- 
sion of  the  same  premises  in  fee  simple :  In  witness  whereof 
the  said  Company  have  hereunto  attached  their  common  seal 
the day  of ,  18 — . 

The  Schedule  above  befebbed  to. 


ConTeyance. 


LVn.  CONVEYANCE  of  Copyholds  to  a  Railway 
Company  to  accompany  a  Conveyance  of  Fbxi- 
HOLDS  of  even  date. 
KNOW  ALL  MEN  BY  THESE   PRESENTS  that  I 

[the  vendor],  of,  &c.,  in  consideration  of  the  sum  of  £ 

paid  to  me  by  the  Railway  Company,  which  sum  of 

£ is  for  the  purpose  of  these  presents  and  iiie  ad  valorem 

duty  payable  thereon,  the  apportioned  or  estimated  price  of 
the  copyhold  hereditaments  hereby  conveyed  as  appears  more 
fully  by  an  indenture  of  even  date  herewith  and  made.  Sec., 
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i^hereby  certain  freehold  hereditaments  therein  mentioned    ^^I*  ^'^- 

were  conveyed  by  me  to  the  said  Company,  do  hereby  in  exer-  copjiioldf  to 

<5i8e  of  the  powers  in  this  behalf  given  to  me  by  the  com*^^*^ 

Bailway  Act,  18 — ,  and  the  Public  Acts  incorporated  there-  ~- 


with  as  beneficial  owner  convey  to  the  said  Company  [describe 

parcels] :  To  hold  the  premises  to  [and  to  the  use  of]  the  ffabendum. 

said  Company,  their  successors  and  assigns,  for  ever  according 

to  the  true  intent  and  meaning  of  the  said Railway  Act, 

18 — :  Nevebtheless,  until  the  said  pieces  or  parcels  of  land  Subject  to 
find  other  hereditaments  which  are  parcel  and  holden  by  copy      ^ 

of  Court  Roll  of  the  manor  of ,  in  the  county  of , 

shall  have  been  enfranchised  by  virtue  of  the  powers  contained 
in  the  Lands  Clauses  Consolidation  Act,  1845,  subject  to  the 
same  fines,  rents,  heriots,  and  services  as  have  heretofore 
been  payable,  and  of  right  accustomed  in  respect  of  the  same 
premises  (e). 
In  witness,  &c. 


(e)  Sects.  95-98  of  the  Lands  Clauses  Consolidation  Act,  1845,  Enrolment  of 
contain  provisions  as  to  the  conveyance  of  copyholds.  This  con-  conveyance, 
veyance  must  be  entered  on  the  rolls  of  the  manor,  and  the 
steward  on  payment  to  him  of  the  customary  fees  must  enrol  the 
same ;  the  conveyance  when  so  enrolled  is  to  have  the  Hke  effect 
in  respect  of  the  copyholds  or  customaiy  lands  as  if  the  same  had 
been  freeholds,  except  that  until  enfranchisement  they  are  to  con- 
tinue subject  to  fines,  &c. :  see  sect  95  of  the  Lands  Clauses  Act, 
1845  (8  <k  9  Vict.  o.  18).  Having  regard  to  the  necessity  of  enrol- 
ment, it  is  expedient  that  copyholds  should  be  conveyed  by  a 
separate  instrument,  and  that  all  necessary  or  advisable  recitals 
fihould  be  contained  in  the  conveyance  of  the  freeholds. 

By  sect  96  of  the  same  Act  it  is  enacted  that  within  three  Enfranchise- 
months  after  enrolment  of  the  conveyance,  or  within  one  month  ™®^*« 
after  entry  on  the  land,  whichever  shall  first  happen,  the  Company 
are  to  procure  the  enfiranchisement  of  the  land ;  and  by  sect.  97 
the  lord  of  the  manor  is  to  enfranchise  the  same  on  payment  of 
compensation  as  agreed  upon  or  ascertained  by  valuation ;  and  in 
case  of  the  lord's  default,  or  if  he  fails  to  deduce  a  good  title,  the 
company  may  enfranchise  the  land,  by  depositing  the  compensa- 
tion-money in  the  prescribed  manner,  and  executing  a  deed-poll 
duly  stamped  in  the  manner  provided  in  the  case  of  the  purchase 
of  lands:  see  ante,  Precedent  LV.,  p.  511. 

This  Precedent  closely  follows  the  form  given  in  Schedule  A. 
of  the  Act,  in  which  the  words  in  brackets  are  omitted. 
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LVIII.  

Aiiignmi&t  LViii.  ASSIOKMENT    of   LEASEHOLDS    tO    a    RaH^WAT 

toik^BidiwEy  Company  hy  the  Guabdiam  of  an  Infant,  the 

Compaiiy  by  Land  sold  being  Pabt  of  Premises  comprised  in 

talnfluit.  the  Lease^  where    the  Compensation   money  a 

'  Determined  by  Arbitrators,  and  the  Rent  is 

Apportioned  by  two  Justices. 

THIS  INDENTURE,  made  the day  of  ,  18-, 

Parties.  BETWEEN   [vendor],  of,   &c.,  acting  on  behalf  of,  as  such 

guardian  hereinafter  mentioned,  [infant],  of,  &c.,  an  in&nt 
under  the  age  of  twenty-one  years,  of  the  one  part,  And  the 

Railway  Company,  &c.  [iU  ante,  p.  499],  of  the  other 

Recitals :         part :  Whereas  by  an  indenture  of  lease,  dated,  &c.,  and 
of  lease ;         made,  &c..  All  that  [describe  parcels  from  lease]  were  demised 

to  the  said  [lessee],  his  executors,  administrators,  and  assigns, 

for  the  term  of years,  at  the  yearly  rent  of  £ ,  and 

subject  to  the  covenants  on  the  lessee's  part,  and  conditions 
of  mesne  therein  contained :  And  whereas  by  divers  mesne  assignments 
assignmen    ;    ^^^  ^^^  ^  ^^^  j^^^  ^^^  ultimately  by  an  indenture,  dated,  &c., 

and  made,  &c.,  the  premises  comprised  in  the  said  indentore  of 
lease  became  vested  in  [testator],  the  father  of  the  said  [infant], 

for  the  then  residue  of  the  said  term  of years :  And  whebe- 

AS  [recite  will  of  father  of  infant  devising  and  bequeaikhig 
all  his  real  and  personal  estate  stibject  to  legacies,  Jkc^  to  the 
infant  absolutely,  and  appointing  the  vendor  to  be  guardian  of 
of  power  of  the  infant ;  death  of  testator  and  probate  of  his  wiU] :  And 
SSb^Ss*^  whereas  the  piece  or  parcel  of  land  hereinafter  described  and 
hereby  assigned  being  part  of  the  nremises  comprised  in  the 
said  indenture  of  lease  are  required  by  the  Company  for  the 
purposes  of  their  railway  and  undertaking,  and  the  Company 
are  authorised  by  the  Special  Act  and  by  the  Lands  Clauses 
Consolidation  Act,  1845,  and  other  Acts  incorporated  with  the 
Special  Act  or  some  of  them,  to  take  for  the  purpose  of  their 
railway  and  undertaking  the  said  piece  or  parcel  of  land :  Anp 
WHEREAS  the  Company  in  compliance,  &c.  [recite  notice  to  treat, 
of  proceedings  ut  ante,  p.  606]  :  And  whereas  the  said  [vendor]  and  the  Com- 
arbitn^on ;  P^^7  l^^^iig  unable  to  agree  as  to  ascertaining  the  compensation 
to  be  paid  to  the  said  [vendor]  for  damage  to  be  sustained  by 
reason  of  the  said  railway  and  works  of  the  Company,  the 
said  [vendor]  served  upon  the  Company  a  notice  requiring  the 
amount  of  such  compensation  as  aforesaid  to  be  determined 
by  arbitration,  pursuant  to  the  provisions  of   the   Lands 
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CSlanses  Consolidation  Act,  1845 :  And  whereas  the  Com-       LVIII. 
pany  having  refased  to  concur  in  the  appointment  of  a  single  of  Lesaeiioldi 


arbitrator  [A.  B.],  of,  &c.,  and  [C.  D.],  of,  &c.,  were  duly  *^* 
Appointed  by  the  said  [vendor],  and  the  Company  respectively    Guardian  of 
pursuant  to  the  provisions  of  the  last  mentioned  Act  to  be     "^"^"^ 
the  arbitrators  on  their  respective  parts  to  whom  the  question 
of  the  said  disputed  compensation  should  be  referred :  And  of  award ; 
WHEBEAS  the  said  [A.  B.]  and  [C.  D.],  having  duly  appointed 
an  umpire  and  severally  made  and  subscribed  the  declarations 
prescribed  by  the  last  mentioned  Act,  by  their  award,  to  which 

the  said  declarations  are  annexed,  dated  the day  of , 

18 — ,  fixed  the  compensation  money  to  be  paid  by  the  Com- 
pany to  the  said  [vendor]  for  damage  to  be  sustained  by  him 
by  reason  of  the  said  railway  and  works  of  the  Company  at 

ihe  sum  of  £ ;  and  they  thereby  further  awarded  that 

such  compensation  money  should  be  in  full  satisCEustion  of  all 
Accommodation  works  which  might  otherwise  be  required  to 
be  executed  by  the  Company  under  any  of  the  Acts  herein- 
before mentioned  or  referred  to  in  respect  of  any  lands  of  the 
fiaid  [vendor]  adjoining  the  said  piece  or  parcel  of  land  herein- 
after described  and  hereby  assigned :  And  whereas  [E.  F.],  of  apportion- 
of,  &c.,  Esquire,  and  [G.  H.],  of,  &c..  Esquire,  two  of  Her  ^^''^  °^  """*• 
Majesty's  justices  of  the  peace  for  the  county  of afore- 
said, have  pursuant  to  the  provisions  of  the  Lands  Clauses 
^Consolidation  Act,  1845,  in  that  behalf  determined  that 
the  apportioned  yearly  rent  to  be  paid  by  the  Company 
in  respect  of  the   said  piece   or  parcel  of  land  hereinafter 

described  and  hereby  assigned  shall  be  the  sum  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH,  that  in  con-  Tettatum. 

sideration  of  the  sum  of  £ paid  to  the  said  [vendor]  Conveyance. 

by  the  Company,  of  which  sum  the  said  [vendor]  hereby 
iusknowledges  the  receipt,  the  said  [vendor]  hereby  assigns, 
and  conveys,  unto  the  Company,  All  that  piece  or  parcel 
•of  land,  &c.  [  describe  parcels] :  To  hold  all  the  premises  Bab&ndum, 
unto  the  Company,  their  successors  and  assigns,  hence- 
forth for  the  residue  of  the  said  term  of years,  subject 

nevertheless  to  the  payment  of  the  said  apportioned  yearly 

rent  of  £ quarterly  on  the  days  and  in  the  manner  on 

.and  in  which  the  whole  rent  reserved  by  the  said  indenture  of 
lease  is  made  payable,  and  also  subject  to  the  covenants  on  the 
part  of  the  said  lessee  contained  in  the  said  indenture  of  lease, 
so  for  only  as  they  relate  to  the  said  piece  or  parcel  of  land 
imd  premises  hereby  assigned,  or  such  of  the  same  covenants 
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LVIII.       and  conditions  as  are  henceforth  to  be  obseired  and  performed : 

of  Leaiehoidi  And  the  said  [vendor]  hereby  covenants  with  the  Company^ 

^omwiw'b^  &c.  [covemmU  to  pay  apportioned  rent,  and  to  observe  and 

Chuurdian  of    perform  covenants  and  conditions  of  lease  so  far  as  relates  ta 

!_  land  retained  by  him,  and  to  indemnify  the  Company,  ut  antCj 

p.  897  ;  and  acknowledgment  and  undertaking  as  to  lease  and 
other  documents  of  title,  ut  ante,  p.  472,  mutatis  mutandis  (/)]- 
In  witness,  &c. 


LIX.  CONVEYANCE  of  Freeholds  by  an  Owner 
IN  Fee  to  a  School  Board,  under  the  Elemen- 
tary Education  Act,  1870,  where  the  Owner 
Demands  that  the  Board  shaU  Take  the  Whole 
of  a  Piece  of  Land,  Part  only  of  which  is 
Required  for  the  Purpose  of  the  Board  (^). 


THIS  INDENTURE,  made  the 


day  of 


18— 


Parties.  BETWEEN  [vendor],  of,  &c.,  of  the  one  part,  and  The  School 


Powers  of 
School  Board 
for  providing 
schools. 


Compulsory 
purchase 
of  sites. 


(/)  If  desired  covenants  by  the  Company  for  payment  of  rent 
and  indemnity,  so  far  as  relates  to  the  land  taken,  may  be  here 
inserted,  but  the  provisions  contained  in  sect.  119  of  the  Lands 
Clauses  Consolidation  Act,  1845,  seems  to  render  this  insertion 
superfluous  and  unnecessary. 

(^)  The  Elementary  Education  Act,  1870  (33  &  34  Vict  c  75), 
sect.  19,  confers  on  every  school  board  powers  of  providing,  by 
building  or  otherwise,  school-houses  properly  fitted  up,  and  of  pur- 
chasing and  taking  on  lease  any  land  or  right  over  any  land.  And 
by  sect.  20  of  the  same  Act  it  is  enacted  as  follows  : — 

^'  (1.)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  Acts 
amending  the  same,  shall  be  incorporated  with  this  Act,  except  the 
provisions  relating  to  access  to  the  special  Act ;  and  in  construing 
those  Acts  for  the  purposes  of  this  section,  the  special  Act  shall  be 
construed  to  mean  this  Act,  and  the  promoters  of  the  undertaking 
shall  be  construed  to  mean  the  school  board,  and  land  shall  be 
construed  to  include  any  right  over  land." 

Sub-sects.  (2)  to  (8)  contain  regulations  as  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement,  with  respect  to  the 
publication  and  service  of  notices,  presentation  in  certain  cases  of 
petitions  to  the  Education  Department  for  an  Order  authorising 
school  boards  to  exercise  their  powers,  the  making  of  such  orders 
by  the  Department  and  the  confirmation  thereof  by  Parliament, 
and  with  respect  to  the  costs  of  such  proceedings.  And  the  section 
concludes  as  follows  : — 

"  The  School  Sites  Acts  as  defined  in  the  fourth  schedule  to  this 
Act "  {le.  the  stats.  4  &  5  Vict.  c.  38 ;  7  <fe  8  Vict  c.  37  ;  12  J^  13^ 
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Board  for ,  in  the  county  of ,  incorporated  under  ^^^'  ^^^^ 

the  Elementary  Education  Act,  1870,  of  the  other  part:  sehool Board. 
Whereas  the  said  [vendor]  is  seised  of  or  entitled  to  the  Becitala : 
messuage  or  dwelling-house,  with  the  garden  thereto  belong-  of  vendor's 
ing  and  hereditaments  hereinafter  described  and  hereby  con-  ^^^ ' 
yeyed  in  fee  simple  in  possession  free  from  incumbrances : 
And  WHEBEAS.the  strip  of  land  delineated  on  the  plan  drawn  of  reqaiBitioi& 

in  the  margin  of  these  presents,  and  therein  coloured  ,  Jj  J^J  f*"^ 

being  part  of  the  said  garden  belonging  to  the  said  messuage 

and  hereditaments  hereinafter  described  and  hereby  conveyed 

is  required  by  the  said  School  Board  for  the  purposes  of  an 

Elementary  School,  intended  to  be  erected  by  them  pursuant 

to  the  provisions  of  the  said  Act,  and  the  said  School  Board 

are  authorised  by  the  said  Act  and  by  an  Order  in  Council, 

dated,  &c.,  issued  pursuant  to  the  same  Act,  to  take  the  said 

strip  of  land  for  the  purposes  of  the  said  School,  and  the  said 

School  Board  accordingly  requested  the  said  [vendor]  to  sell 

and  convey  the  same  to  them  :  And  whebeas  the  said  [vendor]  of  requisitioii 

refused  to  treat  with  the  said  School  Board  for  the  sale  to  them  p^^ae^of ^'^ 

of  the  said  strip  of  land,  unless  the  said  School  Board  would  entirety  of 

pnrchase  and  take,  and  heaccordingly  required  them  to  purchase  &  ""' 

and  take  the  entirety  of  the  said  messuage  or  dwelling-house 

and  the  garden  thereto  belonging  and  hereditaments  herein- 

Yict.  c.  49;  and  14  &  15  Vict.  c.  24),  "shall  apply  in  the  same 
manner  as  if  the  school  board  were  trustees  and  managers  of  a 
school  within  the  meaning  of  those  Acts,  aud  land  may  be  acquired 
under  any  of  the  Acts  mentioned  in  this  section,  or  partly  under 
one  and  partly  under  another  Act" 

There  therefore  seems  to  be  no  necessity  for  the  interposition  of 
trustees  in  a  conveyance  of  land  to  a  school  board. 

See  also  as  to  compulsory  purchase,  sect.  15  of  the  Elementary 
Education  Act,  1873  (36  &  37  Vict  c.  86). 

As  to  the  purchase  of  land  by  the  managers  of  a  public 
elementary  school,  see  sect.  20  of  the  Act  of  1870. 

The  conveyance  need  not  be  enrolled  in  mortmain  unless  the  Enrolment  in 
land  purchased  exceeds  two  acres  in  extent :  see  31  <b  32  Vict.  c.  mortmain. 
44  ;  nor  apparently  in  any  case  :  see  powers  of  re-sale  given  by  sect. 
22  of  the  Act  of  1870,  and  see  Bumahy  v.  Barshy,  4  H.  &  N.  690. 

By  sect.  92  of  the  Lands  Clauses  Consolidation  Act,  1845,  "  no 
party  shall  at  any  time  be  required  to  sell  or  convey  to  the  pro- 
moters of  the  undertaking  a  part  only  of  any  house  or  other 
building  or  manufactory  if  such  party  be  willing  and  able  to  sell 
and  convey  the  whole.''  The  case  in  the  text  is  covered  by  the 
decision  in  King  v.  Wycombe  Rail.  Go.y  28  Beav.  104 :  for  other 
cases  in  which  railway  companies  have  been  compelled  to  take  the 
whole  of  a  ''  house  or  other  building  or  manufactory,"  see  ante, 
p.  88. 
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Testatum, 
Conyeyance. 


LIX.  Convey-  after  described  and  hereby  conveyed  :  And  whebeas  the  said 

S&06  to  ft  If  t/  ... 

Bohool  Boftrd.  School  Board  have  consented  to  comply  with  the  requisitioii 
of  the  said  [vendor],  and  they  have  accordingly  agreed  with 
him  for  the  absolute  purchase  of  the  entirety  of  the  said 
messuage  or  dwelling-Ijiouse,  garden  and  hereditaments  in  fee 

simple,  free  from  incumbrances,  at  the  price  of  £ :  NOW 

THIS  INDENTUBE   WITNESSETH,  that  in  pursuance 
of  the  said  agreement  and  in  consideration  of  the  sum  of 

£ paid  to  Ihe  said  [vendor]  by  the  said  School  Board,  of 

which  sum  the  said  [vendor]  hereby  acknowledges  the  receipt, 
the  said  [vendor]  hereby  as  beneficial  owner  conveys  unto  the 
said  School  Board  and  their  successors,  All  that  [describe 
parcels,  house  and  garden,  ut  ante,  p.  890],  Ukto  akd  to 
THE  USE  of  the  said  School  Board,  their  successors  and 
assigns. 
In  witness,  &c. 


Parties. 

Recitals: 

of  title  of 
vendors ; 


LX.  CONVEYANCE  of  Freeholds  sviject  to  an 
Annual  Chabge  to  a  Municipal  Corporation 
under  the  Public  Health  Act,  1875,  by  Trus- 
tees for  Sale  under  a  Will  (A). 


THIS  INDENTUBE,  made  the day  of 


18-, 


Between  [trustees],  of,  &c.,  of  the  one'part,  and  the  Mayor, 

Aldermen,  and  Bnrgesses  of  the  borough  of ,  of  the  other 

part :  Whereas  [testator],  late  of,  &c.,  deceased,  made  his  will 
dated,  &c.,  and  thereby  after   specifically  devising  certain 

hereditaments  in  the  county  of ,  which  did  not  include 

any  part  of  the  lands  and  hereditaments  hereby  conveyed,  and 
after  bequeathing  certain  legacies  therein  mentioned  devised 
and  bequeathed  all  his  real  and  personal  estate  whatsoever 
and  wheresoever  to  [trustees],  their  heirs,  executors,  adminis- 


{h)  The  Public  Health  Act,  1875  (38  &  39  Vict  c  55),  contains 
provisions  with  regard  to  the  acquisition  of  lands  by  local  autho- 
rities for  the  purposes  of  the  Act :  see  sects.  173  to  181  in- 
clusive. 


PBECEDENTS.  521 

trators,  and  assigns^  Upon  tmst  that  they  or  the  survivor  of  L^  CoxiTey- 
them,   or  the  heirs^  executors,  or  administrators  of  such     Mudeipal 
survivor,  their  or  his  assigns  should  sell  and  dispose  of  the    ^J^'SShSu 
same  in  manner  therein  mentioned.  And  appointed  the  said    Haaitli  Act, 

[trustees]  his  executoss :  And  whebeab  [recite  death  of  testaUyr        ^^^^' 

and  probate  of  his  wiU\ :  And  whereas  the  said  [testaior] 
died  seized  of  the  said  lands  and  hereditaments  hereby  con- 
veyed for  an  estate  in  fee  simple  in  possession,  subject  never- 
theless as  to  the  lands  and  hereditaments  secondly  herein- 
after described  to  the  annual  sum  of  £5  hereinafter  mentioned : 
And  vthebeas  the  said  Mayor,  Aldermen,  and  Burgesses,  of  agreement 
acting  by  the  coimcil  as  the  Urban  Sanitaiy  Authority  for  the  ^^^  l^ 

borough  of ,  being  under  and  by  virtue  of  the  Public  corporation. 

Health  Act,  1875,  and  a  provisional  order  of  the  Local 
Government  Board,  duly  confirmed  by  the  Local  Government 
Boards  Provisional  Orders  Confirmation  Act,  18 — ,  authorised 
and  requiring  to  purchase  and  take  (among  other  heredita- 
ments) the  said  lands  and  hereditaments  hereby  conveyed  for 
the  purpose  of  making  certain  new  streets  and  widening, 
and  otherwise  improving  certain  streets  within  the  said 
borough,  the  said  [pnLSteesI  in  execution  of  the  trust  for  sale 
contained  in  the  hereinbefore  recited  will,  have  agreed  with 
the  said  Mayor,  Aldermen,  and  Burgesses  for  the  sale  to  them 

for  the  sum  of  £ of  the  said  lands  and  hereditaments, 

and  the  inheritance  thereof  in  fee  simple,  free  from  incum- 
brances, except  the  tenancies  specified  in  the  Schedule  here- 
under written,  and  also  except  as  regards  the  lands  and  heredi- 
taments hereinafter  secondly  described  the  sum  of  £5  per 

annum  payable  to  the  churchwardens  of  the  parish  of 

for  the  use  of  the  poor  of  that  place  :  NOW  THIS  INDEN- 
TURE WITNESSETH,  that  for  effectuating  the  said  agree- 
ment and  in  consideration  of  the  sum  of  £ now  paid  to 

the  said  [trustees']    by    the    said    Mayor,    Aldermen,    and 

Burgesses,  of  which  sum  of  £ the  said  [trustees]  hereby 

acknowledge  the  receipt,  the  said  [trustees]  hereby  as  trustees 
convey  unto  the  said  Mayor,  Aldermen,  and  Burgesses,  All 
AND  siNOULAB  the  Several  pieces  and  parcels  of  land  which, 
together  with  the  respective  tenancies  thereof,  are  severally 
specified  and  described  in  the  said  Schedule  hereunder  written : 
To  HOLD  all  the  same  premises  unto  and  to  the  »use  of  the 
said  Mayor,  Aldermen,  and  Burgesses,  their  successors  and 
assigns,  for  ever,  for  the  purposes  of  the  Public  Health  Act, 
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LX.  Convey-  1875,  and  of  the  said  Provisional  Order,  subject  neyerthelefls 
Xiuieipal  to  the  tenancies  mentioned  in  the  said  Schedule,  and  to  the 
^T^^^S^?    said  annual  sum  of  £6,  so  far  as  such  lands  and  hereditaments 

luder  Public  ' 

Health  Act,    respectively  are  affected  thereby. 

^l!t Is  WITNESS,  &c. 


The  Schedule  hebeinbefobb  eefebbed  to. 


Parties. 


Becitals  : 

of  title  of 
vendor ; 

of  agreement 
for  purchase 
of  JancU. 


TesUUum, 
Conveyance. 


LXI.  CONVEYANCE  of  Febeholds  under  a  Power 
OF  Sale  to  the  Corpobition  of  a  Bobough  far 
the  purpose  of  Enlarging  a  Public  Park,  tcith 
Besebtation  of  Mines,  and  Covenants  as  to  the 
UsEB  of  the  Land  (i). 


THIS  INDENTURE,  made  the 


day  of 


Between  [trustees],  of,  &c.,  of  the  first  part,  [tenant  for  life], 
of,  &c.,  of  the  second  part,  and  the  Mayor,  Aldermen,  and 

Burgesses,   of   the  borough  of   of   the    third  part: 

Whebeas  [recite  settlement  with  powers  of  sale  by  the  trustees 
thereof  with  the  consent  of  the  tenant  for  life,  and  power  to  sell 
surface  apart  from  mines]  :  And  whebeas  the  said  [trustees'], 
m  execution  of  the  said  power  of  sale  contained  in  the  here- 
inafter recited  indenture  of  settlement  with  the  consent  of  the 
said  [tenant  for  life],  have  agreed  to  sell,  and  the  said  Mayor, 
Aldermen,  and  Burgesses  in  exercise  of  the  powers  in  that 
behalf  given  to  them  by  the  Improvement  Act  and  the  public 
Acts  incorporated  therewith,  have  agreed  to  purchase  the  said 
lands  and  hereditaments  hereby  conveyed  in  fee  simple  free 
from  incumbrances,  but  subject  to  the  reservations  and  condi- 
tions hereinafter  contained,  at  the  price  of  £ :   NOW 

THIS  INDENTUEE  WITNESSETH,  that  for  effectuating 
the  said  sale  and  in  consideration  of  the  sum  of  £ now 


{%)  By  sect  164  of  the  Public  Health  Act,  1875  (38  k  39  Viot 
0.  55),  urban  authorities  are  empowered  to  purchase  or  take  on 
lease,  ^.,  lands  for  the  purpose  of  being  used  as  public  recreation 
grounds. 
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paid  to  the  said  [trustees]  by  the  said  Mayor,  Aldermen,  and  I«XI.  Convey- 

Burgesses,  of  which  sum  of  £ the  said  [trustees]  hereby     Mnnioipal 

acknowledge  the  receipt,  the  said  [trustees],  with  the  consent  f^^^^jS^ui 
of  the  said  [tenant  for  life],  hereby  as  trustees  convey  unto  Park, 
the  said  Mayor,  Aldermen,  and  Burgesses,  All  that  [describe 
parcels]^  reserving  unto  the  said  [trustees],  their  heirs  and 
assigns.  All  mines  and  minerals  within  and  under  the  said  Besenratioii 
lands  and  hereditaments,  with  full  and  free  liberty  and  power  ^t^n^ted 
to  and  for  the  said  [trustees],  their  heirs  and  assigns,  and  powers  of 
other  the  person  or  persons  who  under  the  said  indenture  of 
settlement  shall  be  or  become  entitled  to  the  said  mines  and 
minerals  or  any  part  thereof,  and  his  or  their  present  or  future 
lessees  or  tenants,  or  any  other  person  or  persons  by  his  or 
their  or  any  of  their  authority  at  all  times  hereafter,  but 
without  entering  upon  the  surface  of  the  said  lands  and  heredi- 
taments, or  any  part  thereof,  to  mine,  work,  pit  and  carry  away 
the  said  mines  and  minerals,  whether  the  surface  of  the  said 
lands  and  hereditaments  or  any  part  thereof  be  thereby  de- 
pressed or  lowered  or  otherwise  damaged,  the  said  [trustees], 
their  heirs  and  assigns,  or  other  the  owners  or  owner  for  the 
time  being  of  the  said  mines  and  minerals  as  aforesaid,  not 
being  responsible  for  or  liable  to  make  any  compensation 
whatsoever  in  respect  of  any  damage  that  may  be  caused  or 
occasioned  by  such  mining,  working,  pitting,  and  carrying 
away  to  the  surface  of  the  said  lands  and  hereditaments  or 
any  part  thereof,  or  to  any  building  or  erection  whether 
ornamental  or  otherwise,  or  to  any  ornamental  or  other  water, 
pond,  or  lake  which  may  from  time  to  time  hereafter  be 
erected,  placed,  or  made  thereon  or  on  any  part  thereof:  To 
HOLD  all  the  same  premises  Unto  and  to  the  use  of  the  said 
Mayor,  Aldermen,  and  Burgesses,  their  successors  and  assigns, 
for  ever,  subject  nevertheless  to  the  conditions  and  stipulations 
hereinafter  contained:  AND  THIS  INDENTURE  ALSO 
WITNESSETH,  that  the  said  Mayor,  Aldermen,  and  Bur- 
gesses hereby  covenant  with  the  said  [trustees],  or  other  the 
owners  or  owner  for  the  time  being  of  the  said  mines  and 
minerals,  as  follows,  that  is  to  say : — 

1.  The  said  lands  and  hereditaments  shall  be  used  as  and  Lands  to  be 

for  an  enlargement  of  the  pubUo  park  in  the  borough  of ,  ^^^"  P^^^^ 

known  as  the  Park,  and  for  no  other  purpose  what- 
soever. 

2.  No  road  which  may  be  made  through  or  over  the  said  As  to  roads^ 
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LXI.  COBYey- 

anoe  to 

Xiinieipal 

Ck>rporatio& 

fbr  a  Public 

Park. 

Ab  to 
buildings. 

Ab  to  com- 
peoBation  for 
•damage  to 
mines,  &c. 


As  to  fences. 


lands  and  hereditaments  or  any  part  thereof  shall  be  used 
otherwise  than  for  the  porposes  of  the  said  park. 

8.  No  building  of  a  permanent  character  shall  be  erected  or 
built  upon  the  said  lands  and  hereditaments  or  any  part 
thereof,  except  such  lodges  as  may  be  reasonably  Aecessar; 
for  the  purposes  of  the  said  park. 

4.  The  said  Mayor,  Aldermen,  and  Burgesses  shall  not  at 
any  time  use  the  said  lands  and  hereditaments  or  any  part 
thereof,  or  do  or  permit  or  suffer  any  act  thereon  so  as  to 
render  dangerous  or  otherwise  interfere  with  the  mining» 
working,  pitting,  and  carrying  away  of  the  said  mines  and 
minerals,  and  shall  be  responsible  for  and  liable  to  make  M 
compensation  to  the  said  [trustees],  their  heirs  and  assigns,  or 
other  the  owners  or  owner  for  the  time  being  of  the  said  mines 
and  minerals  for  any  damage  to  or  interference  with  the  said 
mines  and  minerals  and  the  mining,  working,  pitting,  and 
carrying  away  thereof  by  reason  or  in  consequence  of  any 
branch  of  this  stipulation. 

6.  The  said  Mayor,  Aldermen,  and  Burgesses  shall  forth- 
with erect  and  for  eyer  hereafter  maintain  good  and  substantial 
fences  or  walls  of  solid  brick  or  stone  of  a  minimum  height  of 
feet,  with  iron  railings  of  good  and  substantial  workman- 
ship, and  of  an  ornamental  character,  the  whole  height  of  snch 

fences  not  being  less  than feet  on  the  northerly,  easterlji 

and  southerly  sides  of  the  said  lands  and  hereditaments,  so  as 
to  effectually  fence  off  the  said  lands  and  hereditaments  from 
the  roads  adjoining  thereto. 

In  witness,  &c. 


Parties. 


LXn.  FEOFFMENT  by  a  Municipal  Corpobation 
to  a  Purchaser  (k). 


THIS  INDENTUEE,  made  the day  of 


18-, 


Between    the    Mayor,  Aldermen,   and    Citizens    [or  Bur- 
gesses (I)]  of  the  City  [or  Borough]  of  T.,  in  the  Goont;  of 


t 


\k)  As  to  feofiinents  by  municipal  corporations,  see  an^  p.  3. 

[l)  The  style  of  aU  boroughs  within  the  Municipal  CorporatioQ 
Act,  5  d^  6  Will  4,  c.  76,  is  declared  to  be  "  the  mayor,  aldermen, 
and  burgesses  of  such  borough  "  (sect  6) ;  and  of  all  cities  within 
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,  of  the  firat  part ;  [treastbrer],  of,  &o.  (the  Treasarer  of  ^^^^'  ^jjoff- 

the  said  City),  of  the  second  part ;  [commis^ioner8]  (three  of    Corporation, 
the  Lord  GommiBsioners  of  her  Majesty's  Treasury),  of  the 
third  part;    [purchaser],  of,  &c.,  of  the  fourth  part;    and 
[attorney    to    deliver    seisin),   of,   &c.,   of   the    fifth  part : 
Whereas  (m)  the  council  of  the  said  City  of  T.,  deeming  it  Recitals : 
expedient  to  sell  the  hereditaments  hereinafter  described,  of  resolution 
(whereof  the  corporation  of  the  said  City  was  then  and  now  ^on^to 
is  seised  for  an  estate  in  fee-simple  in  possession  free  from  ^U>  ^^ 
incumbrances),  did  (in  pursuance  of  a  resolution  in  that  the  Lords 
behalf  duly  passed),  by  memorial,  represent  the  circumstances  9^™™^* 
of  the  case  to  the  Lords  Commissioners  of  her  Majesty's 
Treasury :  And  whereas  due  notice  of  the  intention  of  the  of  notice  of 
council  to  make  such  application  as  aforesaid  was  fixed  to  ^PP^^^^^  > 
the  outer  door  of  the  town  hall  of  the  said  City  one  calendar 
month  before  such  application,  and  a  copy  of  the  memorial 
intended  to  be  sent  to  the  said  Lords  Commissioners,  and  so 
sent  as  aforesaid,  was  kept  in  the  town  clerk's  office  during 
such  calendar  month,  and  was  freely  open  to  the  inspection 
of  every  burgess  at  all  reasonable  hours  during  the  same 
month  :  And  whereas  the  said  Council  have,  with  the  appro-  of  agreement 
bation  of   the  said  Lords   Commissioners,   parties  hereto,  ^^'^®- 
(testified  by  their  execution  of  these  presents)  contracted  with 
the  said  [purchaser]  for  the  sale  to  him  of  the  said  heredita- 
ments hereinafter  described,  free  from  incumbrances,  at  the 

price   of  £ :   NOW  THIS   INDENTURE  WITNES-  TesiatunL 

SETH,  that,  in  consideration  of  £ paid  by  the  said  Inconsidera- 

[purchaser]  to  the  said  [treasurer],  as  such  treasurer  (the  pi^dto 
pajrment  and  receipt  whereof  the  parties  hereto  of  the  first  treasurer, 
part  and  the  said  [treasurer]  hereby  acknowledge  respectively),  the  mayor, 
the  said  Mayor,  Aldermen,  and  Citizens  [or  Burgesses],  with  uw'pi!md?Mer. 
the  approbation  of  the  said  Lords  Conmiissioners,  testified  as 
aforesaid.  Do  (n)  by  these  presents  grant  and  enfeoff  unto 


the  Act,  "  the  mayor,  aldermen,  and  citizens  of  such  city  **  (sect. 
142). 

(m)  With  regard  to  this  recital,  see  5  <fe  6  Will  4,  a  76,  sect.  96  : 
and  6  &  7  Will  4,  o.  104,  sect.  2. 

(n)  The  use  of  the  words  of  conveyance  in  the  past  tense  As  to  words 
originated  with  charters  of  feoffment,  and  is  sometimes  proper  in  p  conreyance 
them ;  but  where  the  deed  contemplates  a  future  livery  of  seisin,  ^^  *^*  P"* 
and  contains  a  power  of  attorney  for  that  purpose,  these  words  ^^'^' 
are  as  out  of  place  as  in  a  conveyance  by  baigain  and  sale,  release, 
or  gprant. 
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^^^\  S**^"  ^^  ^^^  [purchaser]  and  his  heirs  All  [parcels].  Together 

Ooxpontion.  with  all  buildings,  fixtures,  lights,  commons,  mines,  minerals, 

P^yj^j^  fences,   ways,  watercoarses,  easements,  and  appurtenances 

general  words,  whatsoever,  to  the  said  hereditaments  or  any  of  them  apper- 

And  estftte 

clause.  taining,  or  with  the  same  or  any  of  them  now  or  heretofore 

enjoyed,  or  reputed  as  part  thereof  or  appurtenant  thereto ; 
and  all  the  estate,  right,  title,  possession,  interest,  property, 
claim,  and  demand  whatsoever,  both  at  law  and  in  equity,  of 
the  said  Mayor,  Aldermen,  and  Citizens,  in,  to,  or  upon  the 
said  hereditaments,  and  premises,  and  every  or  any  part 
JBrabendum.      thereof  (o),  To  HAVE  AND  TO  HOLD  the  said  hereditaments 

and  premises  unto  the  said  [purchaser],  his  heirs  and  assigns : 
Covenants        And  the  said  Mayor,  Aldermen,  and  Citizens,  for  themselves 

and  their  successors  (p),  do  hereby  covenant  and  agree  with 
the  said  [purchaser]^  that  (notwithstanding  any  act,  deed, 
matter,  or  thing  by  them  the  said  Mayor,  Aldermen,  ttid 
Citizens,  or  their  predecessors,  made,  done,  permitted,  or 
suffered  to  the  contrary),  they  the  said  Mayor  [covenants  far  title, 
dkc,  ut  ante,  p.  881,  note  (j),  substituting  ''predecessors" 
Appointment    for  "  ancestors  or  testators  "]:  And  the  said  Mayor,  Aldermen, 
delTver^d       ^^^  Citizens  do  hereby  appoint  the  said  [attorney]  the  lawfol 
receive  seisin,  attorney  for  them  the  said  Mayor,  Aldermen,  and  Citizens  [or 
Burgesses],  and  in  their  name  and  stead  forthwith  or  at  any 
time  hereafter  to  enter  into  and  upon  and  take  possession  and 
seisin  of  the  said  hereditaments  and  premises,  or  of  some 
part  thereof  in  the  name  of  the  whole,  and  then  to  deliver 
seisin  of  all  the  said  hereditaments  and  premises,  or  of  some 
part  thereof  in  the  name  of  the  whole,  unto  the  said  [pur- 
chaser] or  his  attorney,  lawfully  authorized,  according  to  the 
form  and  intent  of  these  presents. 
In  v^tness,  &c. 


(o)  A  feoffment  is  not  a  conveyance  and  is  not  within  the  mean- 
ing  of  the  Conveyancing  and  Law  of  Property  Act,  1881 :  see 
sect  2  (v.).  It  is  therefore  necessary  to  insert  the  ''general 
words  '*  in  the  usual  manner.  And  as  a  feoffi[nent  is  not  a  deed  by 
which  any  estate  passes,  nor  are  there  any  conveying  parties  to  it : 
It  therefore  appears  necessary  to  retain  "  aU  the  estate "  clause 
notwithstanding  sect.  63  of  the  statute. 

(p)  The  Conveyancing  and  Law  of  Property  Act,  1881,  does  not 
appear  to  provide  for  the  case  of  covenants  by  a  corporation,  and 
therefore,  so  far  as  the  corporation  is  concerned,  it  would  seem 
proper  to  retain  the  forms  in  use  before  the  Act. 
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Lxm. 


LXm.  MEMORANDUM  of  Livery  of  Seisin  by 

Attobney.  "^JSS?"^ 

BE   IT  EEMEMBEIIED,  thafc,  on  the day  of ,  Memorandum 

and  year  within  written,  the  within-named  [attomies  to  de-  ^iain^W  ^ 
liver  seisin,  or  one  of  them,  as  the  case  may  be],  by  virtue  of  attorney, 
the  letter  of  attorney  within  contained  in  that  behalf,  did  for 
the  within-named  [feoffors],  and  in  their  name,  enter  into 
and  npon  the  within-mentioned  piece  or  parcel  of  land,  and 
take  and  have  full  and  peaceable  possession  and  seisin  thereof ; 
And  afterwards  the  like  fall  and  peaceable  possession  and 
seisin  thereof,  for  them  the  said  [feoffors],  and  in  their  name, 
did  deliver  to  the  within-named  [attomies  to  receive  seisin,  or 
*  one  of  them,  as  the  case  may  be],  the  attomies  [or  attorney]  of 
the  within-named  [feoffee]  within  appointed  in  that  behalf ; 
To  HOLD  nnto  the  said  [feoffee],  and  his  heirs,  for  ever,  To 
the  use  and  according  to  the  tenor,  form,  and  effect  of  the 
within-written  indenture,  in  the  presence  of  us. 

[Witnesses]. 
[Attomies]. 


LXIV.  CONVEYANCE  by  Fiest  and  Second 
Mortgagees  and  Trustee  in  Bankruptcy  of 
Mortgagor  of  Manor  and  Large  Estate,  to  a 
Purchaser. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [first  mortgagee],  of,  &c.,  of  the  first  part ;  [sec(md  ParticB. 
mortgagee],  of,  &c.,  of  the  second  part ;  [trustee  in  bankruptcy] 
of  the  third  part,  and  [jpurchaser],  of,  &c.,  of  the  fourth  part ; 
Whereas  by  an  indenture,  dated  the  7th  day  of  April,  1876,  Recitals : 
and  made  between  [mortgagor]  of  the  one  part,  and  the  said  of  first 
[first  mortgagee]  of  the  other  part,  in  consideration  of  the  sum  ^^^^^ » 
of  80,000{.  then  paid  by  the  said  [first  mortgagee]  to  the  said 
[mortgagor],  the  hereditaments  hereinafter  described  were 
conveyed  by  the  said  [mortgagor]  to  the  use  of  the  said  [first 
mortgagee],  his  heirs  and  assigns,  subject  to  a  proviso  for  the 


528 


PUBCHASB  DEEDS. 


LXIY.  CoL- 
Tejaaeabj 
MortgftgeM 
andTrnstae 
inBank- 
mptey. 

of  second 
mortgage ; 


of  petition  in 
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of  appoint- 
ment of 
trustee  ; 

of  contract 
for  sale,  and 
state  of 
mortgage 
debts; 


of  airange* 
ment  as  to 
cnstody  of 
the  second 
mortgage. 


TitUUum, 


redemption  of  the  said  hereditaments,  npon  payment  to  the 
said  [first  mortgagee]  of  the  snm  of  80,0002.,  with  interest 
for  the  same  at  the  rate  and  on  the  day  therein  mentioned: 
And  whereas  by  an  indenture,  dated  the  2nd  day  of  Septem- 
ber, 1878,^  and  made  between  the  said  [mortgtigor]  of  the  one 
part,  and  the  said  [second  mortgagee]  of  the  other  part,  in 
consideration  of  the  snm  of  8,000Z.  then  paid  to  the  said 
[mortgagor]  by  the  said  [second  mortga/gee\  he  the  said  [mffri- 
gagor]  granted  the  said  hereditaments,  subject  to  the  said 
indenture  of  the  7th  day  of  April,  1876,  and  the  principal 
moneys  and  interest  intended  to  be  thereby  secured,  unto  and 
to  the  use  of  the  said  [second  mortgagee],  his  heirs  and  assigns, 
subject  to  a  proviso  for  redemption  of  the  said  hereditaments, 
upon  payment  to  the  said  [second  m>ortgagee],  his  executors, 
administrators,  or  assign^,  of  the  sum  of  8,0002.,  with  interest 
for  the  same  at  the  rate  and  on  the  day  therein  mentioned: 

And  whereas  on  the day  of ,  18 — ,  the  said  [mort' 

gagor]  presented  in  Her  Majesty's  High  Court  of  Justice  in 
Bankruptcy  a  bankruptcy  petition,  alleging  his  inability  to 
pay  his  debts,  and  by  an  order  of  the  said  Court,  dated  the 

day  of  ,  18 — ,  and  made  by  ,  one  of  the 

registrars  of  the  said  Court,  the  said  [mortgagor]  was  adjudi- 
cated bankrupt  on  such  petition  :  And  whereas  at  a  meeting 

of  the  creditors  of  the  said  [m^rtagor]^  held  on  the day 

of ,  18 — ,  the  said  [trustee]  was  duly  appointed  trustee 

for  the  purposes  of  the  said  bankruptcy :  And  whereas  the 
said  [trustee]  as  such  trustee  as  aforesaid  has  agreed  to  sell 
to  the  said  [purchaser],  for  the  sum  of  40,000Z.,  the  fee  simple 
in  possession  of  the  said  hereditaments,  free  from  incum- 
brances :  And  whereas  there  is  now  owing  to  the  said  [^^ 
m^ortgagee],  on  the  security  of  the  said  indenture  of  the  7th 
day  of  April,  1876,  the  principal  sum  of  30,0002.  only,  and  to 
the  said  [second  mortgagee],  on  the  security  of  the  secondly 
hereinbefore  recited  indenture  of  the  2nd  day  of  September, 
1878,  the  principal  sum  of  8,000{.  Qnly,  and  it  has  been  agreed 
that  the  said  sums  shall  be  paid  out  of  the  said  purchase-money: 
And  whereas  the  said  indenture  of  the  2nd  day  of  September, 
1878,  relates  as  well  to  other  property  as  the  said  heredita- 
ments hereinafter  conveyed,  and  it  has  been  agreed  that  the 
same  shall  be  retained  by  the  said  [second  mortgagee],  and 
that  he  shall  give  such  acknowledgment  and  undertaking 
with  respect  thereto  as  hereinafter  contained.    NOW  THIS 
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INDENTUEE  WITNESSETH  that,  in  pursuance  of  the   "^^^^'J^^' 
said  respective  agreements  and  for  effectuating  the  said  sale,    Hortgageeo 
and  in  consideration  of  the  sum  of  40,000Z.  this  day  paid  by  "^  2^?** 
the  said  [A.  B.]  and  [C.  D.]  in  equal  shares  to  the  persons       mptoy. 
and  in  the  sums  and  manner  hereinafter  mentioned,  that  is 
to  say,  80,000!.  part  thereof  to  the  said  [first  mortgagee]  at 
the  request  of  the  said  [trusteel  (the  receipt  whereof  the  said 
[first  mortgagee]  hereby  acknowledges) ;  S,OOOZ.  further  part 
thereof  to  the  said  [second  mortgagee]  at  the  request  of  the 
said  [trustee]  (the  receipt  whereof  the  said  [second  mortgagee] 
hereby  acknowledges ;  and  7,0002.  the  residue  thereof  to  the 
said  [trustee]  (the  payment  and  receipt  respectiyely  as  afore* 
said  of  which  said  several  sums  of  80,OOOZ.,  8,0002.,  and 
7,0002.  the  said  [trtistee]  hereby  acknowledges),   the   said 
[first  mortgagee],  at  the  request  (q)  of  the  said  [trustee],  grants 
and  releases,  and,  as  mortgagee,  conveys,  and  the  said  [second  Conveyance. 
mortgagee],  at  the  request  of  the  said  [trustee],  hereby  grants 
and  releases,   and,  as    mortgagee,   conveys,   and    the   said 
[trustee]  hereby  grants  and  confirms,  and,  as  trustee,  conveys 
unto  the  said  [purchasei's]  and  their  heirs.  All  that  the  Parcels. 
manor  or  reputed  manor  of ,  and  all  that  capital  mes- 
suage or  tenement  called  ,  and  all  the  messuages  or 

tenements,  pleasure-grounds,  gardens,  farms,  lands,  and  other 
hereditaments  situate  in  the  several  parishes  of  X.,  Y.,  and 

Z.,  in  the  county  of ,  commonly  called  or  known  by  the 

name  of  the estate,  and  containing  in  the  whole acres 

or  thereabouts,  and  more  particularly  described  in  the  schedule 
hereto,  and  delineated  on  the  plan,  annexed  to  these  presents 
and  therein  coloured  pink ;  To  hold  all  the  premises,  (dis-  habendum, 
char£:ed  from  all  moneys  intended  to  be  secured  by  and  from  £"cJ>aJ:K»d 
all  claims  and  demands  under  the  hereinbefore  recited  inden-  fi^ages,  but 
tures  of  the  7th  day  of  April,  1876,  and  the  2nd  day  of  Sep-  tenwcy^^nd 
tember,  1878,  respectively,  but  subject,  as  to  the  piece  of  right  of 

land  numbered  in  the  said  schedule,  to  an  agreement    ^  ^^' 

dated  the day  of ,  18 — ,  and  made  between  the  said 

[trustee]  of  the  one  part  and  [tenant],  of,  &c.,  of  the  other 
part,  whereby  the  said  piece  of  land  was  let  by  the  said 
[trustee]  to  the  said  [tenant]  at  the  yearly  rent  of  £ , 


(q)  When  a  conveyance  is  made  by  the  direction  of  a  trustee, 
no  covenant  is  implied  on  the  part  of  such  trustee  :  sect.  7  (2)  is 
confined  to  the  case  of  a  person  directing  as  beneficial  owner. 

B. — ^VOL.   V.  MM 
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LXIV.  Con- 

▼eyaaoa  by 

Kortga^M 

andTnutees 

in  Bank- 

mptoy. 


Acknowledg- 
ment of  n^ht 
to  production 
and  nnder- 
taking  for  safe 
custody. 


determinable  as  therein  mentioned,  and  as  to  the  shooting- 
lodge  on  the  piece  of  land  numbered in  the  said  schedule, 

and  the  cart-stable  near  thereto,  and  the  sheds  and  inclosnje 
of  pheasantry  and  the  rights  of  hunting,  shooting,  and  sport- 
ing over  the  whole  of  the  said  hereditaments  hereby  conyeyed 

to  the  tenancy  thereof  of  Mr.  M for  the  season  18 —  to 

18 —  at  the  rent  of  £ per  annum ;  and  also  subject  to  all 

other  tenancies  (if  any)  now  subsisting  or  in  any  way  affect- 
ing the  said  hereditaments  hereby  conveyed,  or  any  part  or 
parts  thereof,)  Unto  and  to  the  use  of  the  said  [purchaser]^ 
his  heirs  and  assigns :  And  the  said  [second  mortgagee]  hereby 
acknowledges  the  right  of  the  said  [A.  B.]  and  [C.  D.]  to  pro- 
duction of  the  said  indenture  of  the  2nd  day  of  September, 
1878,  and  delivery  of  copies  thereof,  and  hereby  undertakes 
for  the  safe  custody  thereof. 
In  witness,  &c. 

The  Schedule  above  befebbed  to. 


parties. 


Becitals: 

of  agreemcDt 
for  »ue  of 
mines. 


Testatum, 


Conveyance. 
Parcels. 


LXV.  CONVEYANCE  of  Mines,  with  grata  of 
Powers  of  WoRKiNa  stihject  to  liability  to  maJce 
Compensation /or  injury  to  surface. 


THIS  INDENTURE,  made  the 


day  of 


Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser]^ 
of,  &c.,  of  the  other  part :  Whebeas  [recite  title  of  vendor]; 
And  whebeas  the  said  [vendor]  has  agreed  with  the  said 
[purchaser]  for  the  sale  to  him  of  the  mines  and  heredita- 
ments hereby  conveyed  and  the  inheritance  thereof  in  fee 
simple,  together  with  such  powers  for  the  winning  and  car- 
rying away  thereof  as  are  hereinafter  contained,  for  the  sum 

of  £ .    NOW    THIS    INDENTUBE   WITNESSETH 

that,  in  pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by  the 

said  [purchaser],  of  which  sum  of  £ the  said  [vendor] 

hereby  acknowledges  the  receipt,  the  said  [vendor]  hereby,  as 
beneficial  owner,  conveys  unto  the  said  [purchaser].  All  those 
the  mines,  veins,  and  seams  of  coal  and  ironstone,  and  all 
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other  mineB  and  minerals  whatever,  situate  and  lying  in  or     L^^-  ^^: 

V6JA1I06  of 

under  the  several  parcels  or  closes  of  land  and  hereditaments,    jcines  Apart 

from  Snriuo. 


containing  in  the  whole acres  or  thereabouts,  all  which 

parcels  or  closes  of  land  and  hereditaments  are  more  par- 
ticularly described,  with  the  abuttals  and  acreage  thereof,  in 
the  first  Schedule  hereunder  written,  Together  with  full  and  Powers  to 
free  liberty  for  the  said  [jf>urcha8er]y  his  heirs  and  assigns,  and  §?,^J^^ 
his  or  their  lessees,  agents,  and  workmen,  and  all  other  per-  ground 
sons  by  his  or  their  or  any  of  their  authority  or  permission  at  ^^'"'^S** 
any  time  and  from  time  to  time,  but  by  outstroke  and  under- 
ground workings  only,  and  without  entering  upon  the  surfEtce 
of  the  said  parcels  or  closes  of  land  and  hereditaments  described 
in  the  first  Schedule  hereunder  written,  or  any  of  them,  to 
search  for,  get,  work,  take  away,  and  dispose  of  the  said  mines 
€Uid  minerals  hereby  conveyed,  and  also  any  other  mines  or 
minerals  lying  and  being  within  or  under  any  adjoining  or 
neighbouring  lands,  and  to  do  all  things  necessary  or  expe- 
dient for  the  purposes  aforesaid  or  any  of  them.  But  subject  Snljectto 
to  the  liability  of  the  said  [purchaser],  his  heirs  and  assigns,  ^™P®°**  ^"• 
to  make  compensation  to  the  said  {vendor]^  his  heirs  and 
assigns,  lessees,  and  tenants,  the  owners  or  occupiers  for  the 
time  being  of  the  surface  of  the  said  parcels  or  closes  of  land 
and  hereditaments  described  in  the  first  Schedule  hereunder 
written  for  all  and  any  damage  or  injury  to  the  same  surface 
which  shall  or  may  be  caused  or  occasioned  by  or  by  reason  of  the 
exercise  of  the  liberties,  powers,  and  authorities  hereinbefore 
mentioned,  or  any  of  them,  To  hold  the  said  mines  and  Habendum^ 
minerals,  and  all  other  the  premises  hereby  conveyed,  subject 
AS  aforesaid.  Unto  and  to  the  ube  of  the  said  [pwrcliaaer]^ 
his  heirs  and  assigns.    And  the  said  [vendor]  hereby,  &c.  Acknowledg- 
[acknowledgment  and  undertaking  as  to  deeds  and  muniments  ^to'm^i- 
/)/  title,  ut  ante,  p.  381].  ments  of  title. 

In  witness,  &c. 

The  FmsT  Schedule  above  befebred  to. 

(Description  of  closes  of  land  under  tchich  the  mines 

conveyed  are  situate.) 

The  Second  Schedule  above  befebbed  to. 

{Muniments  of  title.) 
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LXYE.  CONVEYANCE  of  land  to  a  purchaser  trift 
Exception  of  the  Mines,  dc,  and  Besebtition  of 
PowEBS  for  the  Yendob  to  wobe,  rfc,  the  same, 
WITHOUT  being  liable  to  make  Compensation /or 
DAMAGE  to  the  wrface  of  the  lands  sold  (r). 


THIS  INDENTURE,  made  the 


day  of ,  18—, 


Parties. 
Testatum, 


Exception  of 
mines  and 
minerals. 


end  liberty 
for  vendor  to 
t\'ork  the 
Barney 


Between  [vendor^,  of,  &c.,  of  the  one  part,  and  [purchaer], 
of,  &c.,  of  the  other  part,  WITNESSETH  that,  in  considen- 

tion  of  the  sum  of  £ now  paid  to  the  said  [vendor]  bf 

the  said  [purchaser]  for  the  purchase  of  the  lands  and  here* 
ditaments  hereby  conveyed  free  from  incumbrances,  of  which 

sum  of  £ the  said  [vendor]  hereby  acknowledges  the 

Conyeyauce.     receipt,  the  said  [vendor]  hereby,  as  beneficial  owner,  conTeys 

unto  the  said  [purchaser]  and  his  heirs,  All  those,  &c.  [describe 
parcels],  ExcEPTiNa  out  of  this  conveyance,  and  always  reserving 
unto  the  said  [vendor],  his  heirs  and  assigns,  all  mines,  TeiiiSi 
and  seams  of  coal,  cannel,  and  ironstone,  and  all  other  mises 
and  minerals  lying  and  being  within  or  under  the  said  lands  and 
hereditaments  hereby  conveyed,  Togetheb  with  full  and  free 
liberty  for  the  said  [vendor],  his  heirs  and  assigns,  and  his 
and  their  lessees,  agents,  and  workmen,  and  aU  other  persons 
by  his  or  their  authority  or  permission,  whether  already  given 
or  hereafter  to  be  given  at  any  time  and  from  time  to  time, 
but  by  underground  workings  only,  and  without  entering  upon 
the  surface  of  the  said  lands  and  hereditaments  hereby  con* 
veyed,  or  any  of  them,  to  search  for,  get,  work,  take  sway, 
and  dispose  of  the  said  excepted  premises,  and  also  all  or  any 
other  mines  or  minerals  lying  and  being  within  or  under  any 
adjoining  and  neighbouring  lands,  and  with  or  without  leaving 
any  support  to  the  surfeu^e  of  the  said  lands  and  heredita- 
ments hereby  conveyed,  and  whether  such  surface  shall  or 
shall  not,  by  any  subsidence  thereof  or  otherwise,  be  de- 
pressed, lowered,  damaged,  or  destroyed,  and  to  make,  main- 
.tain,  and  use  any  watercourses,  ways,  and  other  works  nnder 
any  part  of  the  said  lands  and  hereditaments  hereby  conveyea 
as  he  the  said  [vendor],  his  heirs  or  assigns,  or  other  the 


(r)  As  to  exceptions  of  mines  and  minerals  out  of  a  conreyan^ 
and  reservations  of  powers  of  working,  &o.,  see  ante,  p-  ^^ 
et  seq.  The  working  clauses  in  this  Precedent  are  exceptionally 
stringent  in  favour  of  the  vendor. 
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persons  availing  themselves  of  these  present  powers  shall    LXVI.  Con- 
think  proper ;  He  the  said  [vendor],  his  heirs  and  assigns,  and     Freeholds 
such  other  persons  as  aforesaid  not  being  in  any  manner  Jj^^^iSnleir 

liable  or  responsible  for  any  depression,  subsidence,  damage,  ■— — — 

or  injury  whatsoever  which  shall  or  may  be  caused  or  occa-  liable  for 

sioned  to  the  surface  of  the  said  lands  and  hereditaments  ^"J*g®  *® 

hereby  conveyed,  or  any  part  thereof,  or  to  any  erection, 

building,  engine,  machinery,  matter,  or  thing  now  being  or 

hereafter  to  be  in  the  said  lands  and  hereditaments  hereby 

conveyed  by  the  working  or  getting  and  carrying  away,  or  by 

the  having  worked  or  got  and  carried  away  whether  by  the 

said  [vendor],  his  heirs  and  assigns,  or  any  such  other  person 

as  aforesaid,  of  the  said  excepted  premises,  or  such  other  mines 

and  minerals  as  aforesaid.  To  hold  all  the  same  premises  Habendum. 

except  as  aforesaid  and  subject  to  the  exercise  of  all  or  any  of 

the  liberties  and  powers  hereinbefore  reserved  Unto  and  to 

THE  USE  of  the  said  [purcliaser],  his  heirs  and  assigns* 


LXVn.  CONVEYANCE  of  Freeholds  by  Tenant 
FOR  Life  under  the  Settled  Land  Act,  1882,  with 
Exception  of  Mines  and  Reservation  of  Special 
Powers  of  Working,  dc. ;  Covenants  by  the 
Tenant  for  Life  not  to  cause  unnecessary 
Damage,  and  for  Compensation  for  Injury  to 
the  Surface,  dc. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [tenant  for  life],  of,  &c.,  of  the  first  part ;  [trustees],  parties, 
of,  &c.,  of  the  second  part,  and  [purchaser],  of,  &c.,  of  the  third 
part :  Whereas  under  or  by  virtue  of  an  indenture  of  settle-  Recitals : 
ment,  dated,  &c.,  and  made,  &c.  (being  the  settlement  made  of  title  of 

upon  the  marriage  of  the  said  [tenant  for  life]  with his  ijfe ; 

wife) ,  the  lands  and  hereditaments  hereby  conveyed  stand  limited 

to  the  use  of  the  said  [tenant  for  life],  and  his  assigns,  during 

his  life,  without  impeachment  of  waste,  with  divers  remainders 

over :  And  whereas  [recite  the  appointment  of  the  trustees  as  of  appoint- 

trustees  of  the  settlement,  ante,  p.  4S9]:  And  whereas  the  JJJJ^^f 

said  [tenant  for  life],  in  exercise  of  the  power  in  that  behalf  settlement; 

vested  in  him  by  the  Settled  Land  Act,  1882,  has  agreed  with  of  agreement 

for  porcnase  ; 
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LXVII.    Con- 
▼eyanee  by 
Tenant  for 
Life  nnder 

Settled  Land 
Aet,  with 

Beiervation 
of  ICines. 

of  agreement 
for  acknow- 
ledi^ent  and 
rignt  of  pro- 
dnction. 

Testatum, 

Conyeyanoe. 


Parcels. 


Besenration 


of  mines ; 


of  power  of 
working ; 


the  said  [purchaser]  for  the  sale  to  him  of  the  said  lands  and 
hereditaments  herehy  conveyed  in  fee  simple  free  from  incnm- 
hrances,  subject  to  the  exceptions  and  resenrations  hereinafter 

mentioned,  at  the  price  of  £ :  And  whereas  upon  the 

treaty  for  the  said  sale  it  was  agreed  that,  &c.  [recite  agree* 
vient  as  to  deeds  and  documents  retained  by  vendor,  ante,  p. 
380].  NOW  THIS  INDENTURE  WITNESSETH,  that 
in  pursuance  of  the  said  agreement,  and  in  consideration  of 

the  sum  of  £ now  paid  to  the  said  [trustees]  by  the  said 

[purchaser],  by  the  direction  of  the  said  [tenant  for  life],  of 

which  sum  of  £ the  said  [trustees]  and  [tenant  for  Ufe] 

hereby  respectively  acknowledge  the  receipt  and  payment,  the 
said  [tenant  for  Ufe],  by  virtue  and  in  exercise  of  the  powers 
in  that  behalf  vested  in  him  by  the  Settled  Land  Act,  1882, 
and  of  every  or  any  other  power  enabling  him  in  that  behalf 
hereby,  as  beneficial  owner,  conveys  unto  the  said  [purchctser], 
All  those  [describe  parcels],  all  which  lands  and  heredita* 
mentB  are  now  particularly  described  in  respect  of  the 
boundaries,  abuttals,  and  present  tenancies  thereof  in  the 
first  Schedule  hereunder  written,  and  are  delineated  in  the 
map  a  plan  thereof  endorsed  upon  the skin  of  these  pre- 
sents, and  are  therein  edged  with  a  line  of  blue :  ExcEPTiNa 
out  of  this  conveyance  and  always  reserving  unto  the  said 
[tenant  for  life]  (s)  and  his  assigns,  during  his  life,  and  to 
every  person  who  under  or  by  virtue  of  the  said  indenture  of 

the day  of ,  or  the  limitations  thereof,  or  under  or 

by  virtue  of  any  conveyance,  lease  or  other  instrument  (other 
than  these  presents),  now  is  or  shall  hereafter  be  or  become 
entitled  to  the  lands  and  hereditaments  comprised  in  the  said 

indenture  of  the day  of ,  all  mines,  beds,  seams, 

and  veins  of  coal,  cannel,  ironstone,  and  other  ores  of  what 
kind  or  nature  soever,  whether  opened  or  unopened,  lying  and 
being  within  and  under  the  said  lands  and  premises  hereby 
conveyed,  Togetheb  with  full  and  free  power  and  liberty  for 
the  said  [tenant  for  life]  and  such  other  persons  as  aforesaid 


(s)  Where  the  limitations  in  the  settlement  are  legal,  it  seems 
that  the  proper  mode  of  reserving  mines,  dbc,  is  to  reserve  them 
as  in  the  text  Where  the  limitations  are  equitable,  the  reserva- 
tion should  be—"  to  the  trustees  for  the  time  being  of  the  said 
indenture  of  settlement,"  who,  if  difibrent  from  the  trustees  of  the 
settlement  for- the  purposes  of  the  Act,  should  be  made  parties  of 
the  third  part. 
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at  all  times  to  enter  upon  the  several  closes,  parcel  of  the  said  LXVII.  Con- 

Toyftncs  oy 
lands  and  hereditaments,  as  in  the  said  first  Schedule  are     Tenant  for 

numbered and and  in  the  said  map  or  plan  are    ^^^^^ 

edged  with  a  line  of  red ;  And  there  to  dig,  bore,  delve,  sink,     Act,  with 
search  for,  get,  and  work  the  said  mines,  beds,  seams,  and     qI^t^^m^ 
veins  of  coal  cannel,  ironstone,  and  other  ores,  and  for  that  ^^^^ 
pnrpose  to  sink  such  and  so  many  pits  and  shafts,  and  to  drive  shafts; 
and  make  such  and  so  many  gates  (t),  headways,  staples, 
soughs,  levels,  and  drains,  and  to  make  such  ponds  and  to  make 
reservoirs  and  watercourses,  and  to  erect  such  and  so  many  ^^^     '' 
fire-engines  and  other  machines,  and  to  make  use  of  all  such  to  erect 
other  means  as  shall  be  found  necessary  or  convenient  for  the  m^Wne^  • 
working,  getting,  and  raising  the  said  mines,  beds,  seams,  and 
veins  of  coal,  cannel,  ironstone,  and  other  ores,  and  for  drain- 
ing, raising,  and  discharging  the  water  therefrom  according  to 
the  best  and  most  improved  means  usually  employed  in  such 
or  the  like  cases :  And  to  deposit  upon  such  part  or  parts  of  to  make  spoil 
the  said  closes  as  shall  from  time  to  time  be  found  necessary  ^^^^^ ' 
or  convenient  the  refuse  from  any  shaft  or  working,  and  for 
that  purpose  to  make  pit-banks  or  spoil  banks  thereon: 
And  also  to  make  such  and  so  many  railways,  tramroads,  and  to  make 
other  roads  and  ways,  and  also  such  drains  and  watercourses  ^^'^^y^*  *®-  > 
in,  through  and  over  the  aforesaid  closes,  and  also  in,  through 
and  over  such  parts  of  the  said  lands  and  hereditaments 
hereby  conveyed  as  are  in  the  said  map  or  plan  coloured 
yellow  as  shall  from  time  to  time  be  found  necessary  or  con- 
venient, and  to  do  all  such  other  acts  and  things  as  shall  from 
time  to  time  be  found  necessary  or  convenient  for  the  carrying 
away  the  said  coal,  cannel,  ironstone,  and  other  ores,  and  dis- 
posing of  the  same :  And  also  from  time  to  time  to  dig  for,  to  get  clay, 
get,  and  raise  fire-clay,  and  other  clay,  brick  earth,  loam,  and  ^'^^self  ^' 
sand,  and  to  make  and  manufacture  the  same  into  bricks,  tiles,  bricks,  &c. ; 
quarries,  and  other  articles,  as  well  for  the  use  of  the  said 
works  in  or  upon  the  said  closes,  or  any  of  them,  as  for  the 
purposes  of  sale,  and  to  sell  and  dispose  of  such  bricks,  tiles, 
and  quarries,  and  other  articles :  And  to  burn  limestone  for  to  bum  and 

sfill  lime  * 

the  purposes  of  sale,  and  to  sell  and  dispose  of  the  same  :  ' 

The  said  [tenant  for  life]  and  such  other  persons  as  aforesaid  subject  to 
making  compensation,  as  hereinafter  provided,  to  the  said 

(t)  For  explanation  of  the  terms  here  used,  see  ante,  Yol.  III., 
p.  529,  n. 
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LXYII.    OoB- 

▼eyanoeby 

Tenant  for 

Life  under 

Settled  Land 

Act,  with 

Seeerration 

in  Xinei. 

Habendum, 


Subject  to 
roservations. 

Acknowlede- 
ment  of  right 
to  production 
and  under- 
taking. 

Covenants  by 
vendor  not 
to  cause  un- 
necessary 
damage. 


To  pay  com- 
pen&ation  (u). 


To  fence 
shafts,  &C. 


To  fill  up 
shafts  and 
remove  spoil 
banks,  ft^. 


[parchager\  his  heirs  and  assigns^  and  his  or  their  leflsees  or 
tenants  for  the  time  being  for  all  damage  done  to  the  nid 
lands  and  hereditaments  hereby  conveyed  by  the  exerrise  d 
any  of  the  rights,  liberties,  and  powers  hereinbefore  reserred: 
To  HOLD  all  the  same  premises  Unto  and  to  tsb  use  of  the  sui 
[purchaser],  his  heirs  and  assigns,  Fbeed  ani>  DiscHABOEDfrom 
the  limitations,  powers,  and  provisions  of  the  hereinbe&n 
recited  indenture  of  settlement,  and  from  all  estates,  interests, 
and  charges  subsisting  or  to  arise  thereunder.  But  subject 
to  the  exceptions  and  reservations  hereinbefore  contained: 
And  the  said  [tenant  for  life]  [insM  acknowledgment  of  right 
to  production  and  undertaking  for  safe  custody,  ut  ante^  p- 
381] :  And  the  said  [tenant  for  life]  hereby  covenants  for 
himself  and  his  assigns  with  the  said  [purchaser],  that  he  and 
such  other  persons  as  aforesaid  will  not  in  the  exercise  of  the 
liberties,  rights,  and  powers  hereby  reserved,  do  any  unne- 
cessary or  excessive  damage  or  injury  to  the  said  lands  and 
hereditaments  (including  the  said  closes)  or  any  part  thereof^ 
or  to  any  buildings  which  now  are  or  may  hereafter  be  erected 
thereon :  And  will  make  due  compensation  for  any  damage  or 
injury  to  the  said  lands  and  hereditaments  (other  than  the 
said  closes)  as  shall  be  caused  by  the  exercise  of  any  of  the 
liberties,  rights,  and  powers  aforesaid,  or  to  any  buildings  ooir 
standing  or  lying  upon  the  said  lands  and  hereditaments,  as 
shall  be  determined  by  arbitration  as  hereinafter  provided : 
And  will,  at  his  and  their  own  costs  and  charges,  use  sll 
necessary  and  proper  means  to  guard  and  fence  off,  with  proper 
fences  and  gates,  all  pit  shafts,  openings,  ponds,  reservoir^ 
railways,  tramroads,  ways,  and  watercourses,  to  be  made  as 
aforesaid,  and  will  keep  such  fences  and  gates  in  a  proper  state 
of  repair :  And  will  fill  up  all  disused  pits,  shafts,  openingSt 
ponds,  reservoirs,  and  watercourses,  and  within  a  reasonable 
time  after  the  whole  of  the  said  mines,  beds,  seams,  and  veins 
of  coal,  cannel,  ironstone,  and  other  ores  shall  have  been 
wholly  won,  got,  and  carried  away  out  of  the  said  lands  9sA 


(u)  Where  the  forms  in  the  text  are  employed,  it  would  seem 
that  the  vendor  is  liable  to  the  purchaser  for  damage  and  for  oomr 
pensation,  and  the  vendor  would,  if  he  should  lease  the  txaxuBB, 
have  to  be  carefiil  to  see  that  the  lessee  was  bound  by  conditio^ 
sufficiently  stringent  to  render  him  liable  to  repay  to  the  vendor 
any  such  sums  so  paid  to  the  purchaser. 
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hereditaments,  will  remove  and  carry  away  all  pit-banks  and  ^^^^^^2?^ 

spoil-banks,  and  restore  the  whole  of  the  surface  of  the  said     Tenant  for 

closes  to  their  present  level :  And  will  permit  the  said  [pur-    g^ttledlLaiid 

chaser],  his  heirs  and  assig^ns,  and  his  and  their  lessees,      Aet,  with 

Boi6TTtt  ti  ftn 
.tenants,  and  licensees  at  all  times  to  pass  and  repass  across,      of  Miaei. 

over,  and  along  any  railway,  tramroad,  or  way  (but  not  along  ^^^^^ 
the  lines  thereof),  on  foot  or  on  horseback,  or  with  horses,  parchaser  to 
cattle,  carts,  waggons,  or  other  carriages,  at  his  and  their  con-  '^^  ^^^^ 
venience  respectively,  but  not  so  as  to  interfere  with  the  due 
exercise  by  the  said  [tenant  for  life]  and  his  assigns,  and  such 
other  persons  as  aforesaid  more  than  the  nature  of  the  case 
shall  reasonably  require,  and  so  also  that  the  person  or  per- 
sons so  passing  or  repassing  shall  do  as  little  damage  to  the 
said  railways,  tramroads,   ways,  and  the  fences  and  gates 
thereof  as  the  nature  of  the  case  will  admit  of :  Provided  Arbitratioit 
always,  and  it  is  hereby  agi'eed  and  declared,  that  if  any  ques-  ^^"^ 
tion,  dispute,  or  difference  shall  arise  concerning  the  premises 
or  the  rights  or  liabilities  of  the  parties  hereto  respectively  or 
any  persons  claiming  under  these  presents  hereunder,  then 
such  question,  dispute,  or  difference  shall  be  referred  to  the 
award  and  determination  and  award  of  two  arbitrators,  one  to 
be  appointed  by  each  of  the  parties,  between  whom  such  ques- 
tion, dispute,  or  difference  shall  have  arisen,  or  in  case  of 
their  disagreement  then  to  the  award  and  determination  of  an 
umpire,  to  be  chosen  by  the  said  arbitrators  before  entering 
upon  the  reference,  and  the  award  of  the  said  arbitrators  or  of 
their  umpire,  as  the  case  may  be,  shall  be  final  to  determine 
such  question,  dispute,  or  difference,  and  also  to  determine  by 
whom  the  costs  of  the  arbitration  and  award  shall  be  borne* 
And  every  such  reference  shall  be  deemed  to  be  a  submission 
to  an  arbitration  within  the  Common  Law  Procedure  Act, 
1854,  or  any  statutory  enactment  for  the  time  being  in  force 
with  regard  to  arbitrations.     [Proviso  restricting  tenant  for 
life*s  implied  covenants  for  title,  if  desired,  ante,  p.  485. 
Ik  witness,  &c. 

The  First  Schedule  hereinbefore  referred  to. 

{Description  of  parcels.) 

The  Second  Schedule  hereinbefore  referred  to. 

(Deeds  and  documents.) 
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LXVm.  GRANT  of  a  Right  op  Way  through  a 
certain  Boad  with  horses,  CABRiAGESy  dkc.  (x). 

THIS  INDENTURE,  made  the day  of ,  18-, 

Parties.  BETWEEN  [grantor],  of,  &c.,  of  the  one  part,  and  [grantee], 


Defiiiition of         (;r)  An  easement  has  been  defined  as  a  "privilege  that  one 
eaaement  neighbour  hath  of  another  by  writing  or  prescription,  witiiout 

profit,  as  a  way  or  sink  through  his  land,  and  such  like : "  Tennes 

de  la  Ley,  p.  284 ;  and  this  definition  was  quoted  with  apprond 

by  Bayley,  J.,  in  Hewlins  v.  Shippam,  5  R  <&  G.  at  p.  229.    But 

Mr.  Goddard  in  his  valuable  Treatise  on  the  Law  of  Kajsements,  at 

p.  2,  points  out  the  insufficiency  of  this  definition,  and  suggests 

the  following  definition  as  more  complete  and  accurate,  having 

reference  to  the  present  state  of  the  law  on  this  subject : — "An 

easement  is  a  privilege,  without  profit,  which  the  owner  of  one 

tenement  has  a  right  to  enjoy  in  respect  of  that  tenement  in  or 

over  the  tenement  of  another  person,  by  reason  whereof  the  latter 

is  obliged  to  suffer,  or  refrain  from  doing  something  on  his  ovn 

tenement  for  the  benefit  of  the  former." 

Easements  An  easement  being  a  privilege  is  an  incorporeal  hereditament, 

are  incorporeal  and  does  not  confer' any  estate  or  interest  in  the  land  to  which  the 

heredita-  easement  relates.    Thus  a  grant  of  a  right  of  way  over  a  road  does 

°^®^  ""  not  pass  to  the  grantee  the  soil  of  the  road  :  Clifford  v.  Hoart, 

L.  R  9  G.  P.  362 :  and  accordingly  the  grantee  cannot  prevent  the 
landowner  from  granting  to  a  third  person  a  similar  easement  over 
the  same  land,  nor  can  he  prevent  any  third  person  from  using  the 
land  even  in  the  absence  of  such  new  grant,  except  so  far  as  in 
either  case  is  necessary  for  his  own  enjoyment  of  his  right  of  way: 
R.  V.  Jolliffe^  2  T.  R.  90.  A  grant  of  an  exclusive  right  of  user  of 
land  is  not  properly  a  grant  of  an  easement  at  all :  see  Dyer  t. 
Lady  James  Hay,  L.  K.  7  Ch.  699.  So  also  the  grant  of  a  right  to 
dig  coals,  (fee.,  in  the  lands  of  another  does  not  confer  an  exdusive 
right :  see  Lord  Mountjoy's  Case,  1  And.  302,  and  Chetham  v.  Wilk- 
inson, 4  East,  2G9 :  see  also  sub  tit.  Leases,  ante,  VoL  HI-} 
p.  492,  n.,  and  sub  tit.  Licences,  ante,  Vol.  III.,  p.  619. 
Distinction  An  easement  merely  gives  a  convenience  to  be  exercised  oTer 

between  ease-    the  grantor's  property,  and  does  not  give  to  the  grantee  any  right 
™®^  "*  to  appropriate  or  participate  in  the  profits  of  the  land  the  subject 

pr^re.  ^^  ^^  easement :  Gale  on  Easements,  1,  8.     And  herein  an  ease- 

ment differs  from  a  profit  a  prendre,  such  as  a  right  of  fowling  or 
fishing :  Peers  v.  Lticy,  4  Mod.  355 ;  or  a  right  to  enter  on  land 
of  another  for  the  purpose  of  cutting  trees :  Bailey  v.  Stevens,  12 
G.  B.  N.  S.  91 ;  or  of  getting  stones,  gravel,  or  sand :  Constable  v. 
Nicholson,  14  C.  B.  N.  S.  230 ;  or  a  right  to  pasture  cattle  on  the 
lands  of  another :  Bailey  v.  Appleyard,  8  A.  &  K  161;  but  a  right 
of  getting  water  is  an  easement  and  not  a  profit  a  prendre,  water 
not  being  produce  or  part  of  the  soil,  nor  the  property  of  any  pe^ 
son  until  reduced  into  possession  by  being  inclosed  in  a  tank  or 
vessel :  Bare  v.  Ward,  4  E.  <fe  B.  702.  See  farther,  Goddard  on 
Easements,  7,  8. 


.— ^ 
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of,  &c.,  of  the  other  part,  WITNESSETH  that,  in  considera-      ^^^li 

tion  of  the  sum  of  £ now  paid  to  the  said  [grantor]  by      Bight  of 

Way. 


Testatum, 
An  easement  necessarily  implies  the  existence  of  two  distinct  Existence  of 
tenements,  one  the  dominant  tenement  to  which  the  right  is  at-  distinct 
tached,  and  the  other  the  servient  tenement  which  is  subject  to  doniu^t 
the  obUgation :  see  Rangeley  v.  Midland  Rail.  Co,^  L.  B.  3  Ch.  at   tenemente 
p.  310.     Strictly  speaking,  therefore,  all  easements  are  apptirte-  essential  to 
nant,  and  there  can  be  no  such  thing  as  an  easement  in  gross.    A  easement 
right  of  way  or  any  similar  right  which  is  not  appurtenant  to  any 
tenement  is  only  a  personal  right,  and  is  not  capable  of  assign- 
ment :  Ackroyd  v.  Smith,  10  C.  B.  164 ;  Thorpe  v.  Brumfiit,  L.  B. 
8  Ch.  650.     The  bearing  of  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  sect.  62,  on  this  proposition  will  be  considered 
infra  in  this  note. 

It  is  essential  to  the  existence  of  an  easement  that  the  dominant  Extinction  of 
and  servient  tenements  should  belong  to  different  owners ;  if  the  easements  by 
seisin  of  both  tenements  in  fee  simple  becomes  vested  in  the  same  ^^ 
owner,  the  easement  will  merge  in  the  dominant  tenement,  and  so 
be  extinguished :  Holmt%  v.  Goring^  2  Bing.  83  ;  S.  C,  d  Moo.  166 ; 
Jajnes  v.  Plant,  4  A.  dc  £.  749.     If  the  possession  of  the  two  tene- 
ments for  less  than  the  fee  becomes  united  in  the  same  person,  tiie 
easement  will  be  suspended  during  continuance  of  the  unity  of 
possession  :  Thomas  v.  T^wmas,  2  C.  M.  &  B.  34 ;  Simper  v.  Foley, 

2  J.  «k  H.  555.  On  the  other  hand  the  intervention  of  a  term  in 
a  stranger  prevents  extinction :  Hinchcliffey,  LordKinnonl,  6  Scott, 
650.  The  momentary  seisin  of  a  releasee  to  uses  is  not  sufficient 
for  this  purpose :  James  v.  Plant,  4  A.  <fe  E.  749.  See  also  as  to 
lights,  RoUns  v.  Barnes,  Hob.  175.  The  right  is  not  revived  by  a 
subsequent  grant  or  devise  of  the  land  with  which  it  was  formerly 
enjoyed,  distinct  from  the  land  over  which  it  extends  :  Whalley  v. 
Thompson,  1  Bos.  &  P.  371;  4  A.  &  E.  749;  Barlow  y.  Rhodes, 
1  Cr.  &  M.  439  ;Thomas  v.  Thomas,  2  Cr.  M.  <k  B.  34.  But  where 
Whiteacre  and  Blackacre  were  vested  in  coparceners,  A.  and  B., 
and  a  way  was  used  from  Whiteacre  over  Blackacre,  and  A.  and 
B.  conveyed  both  estates  tc^ether,  with  "all  ways  therewith 
usually  held,  used,  occupied,  or  enjoyed,"  to  the  use,  as  to  White- 
acre  and  the  appurteDances,  of  A.  and  his  heirs ;  and  as  to  Black- 
acre,  and  the  appurtenances,  of  B.  and  his  heirs ;  it  was  held,  that 
the  right  of  way  over  Blackacre  passed  to  B.  as  an  appurtenance 
to  his  estate :  James  v.  Plant,  4  A.  <k  E.  749.  It  may  be  here 
observed,  that  conmiissioners  of  partition  may  award  a  right  of 
way  over  one  particidar  allotment  to  another:  Lister  v.  Lister, 

3  Y.  &  C.  C.  540;  see  Morris  v.  Simmons,  1  Beav.  411.     The  Distinction  in 
doctrine  of  extinguishment  by  unity  of  possession  has  been  con-  regard  to 
sidered  as  confined  to  cases  where  the  way  is  one  of  convenience  ^*y?  ®^  ^\ 
only,  and  not  of  necessity ;  necessary  ways  being,  it  is  said,  revived  l^^'^lf  "'^ 
by  a  subsequent  grant  of  the  land  to  which  they  belong :  see  necessity. 
Pom/ret  v.  Ricroft,  1  Wms.  Saund.  323  a ;  Buckby  v.  Coles,  5 

Taunt.  211;  and  see  ante,  pp.  1 86, 1 88.  But  this  seems  not  to  be  an 
accurate  statement  of  the  principle  :  for  if  the  way  be  essential  to 
the  enjoyment  of  the  land,  it  passes  by  the  conveyance  of  the  land, 
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MVIII.      the  said  [grantee]f  of  which  sum  of  £ the  said  [grantor] 

Bight  of     hereby  acknowledges  the  receipt,  the  said  [grantor]  hereby 

Way. 


Grant  of  right 
of  way. 


Right  of  way 
ceases  with 
the  necessity 
which  ^ve 
rise  to  It. 


Easement 
imposes  no 
active  obliga- 
tion on  owner 
of  servient 
tenement. 


independently  of  the  fact  of  its  prior  existence,  according  to  Ute 
well-known  and  long-established  rule,  that  *^  where  the  law  doth 
give  any  thing  to  one,  it  giveth  impUedly  whatsoever  is  necessaiy 
for  enjoying  the  same : "  Co.  Lit.  56  a ;  and  therefore,  that  "  where 
a  man  having  a  close  which  is  sarrounded  by  his  own  land  grants 
the  close  to  another,  the  grantee  shall  have  a  way  to  the  close  over 
the  grantor's  land,  as  incident  to  the  grant ;  for  without  it  he  can- 
not derive  any  benefit  from  the  grant : "  Fomfret  v.  Ricrofty  1 
Wms.  Saund.  322  b.  See  also  Surry  v.  Piggot,  Poph.  172  ;  Beavr 
My  V.  Brook,  Cro.  Jac.  189 ;  Packer  v.  Welsted,  2  Sid.  39 ;  StapU 
V.  Hey  don,  6  Mod.  4 ;  Chichester  v.  Lethbridge,  Willes,  72 ;  HowUm 
V.  Frearson^  8  T.  R  60 ;  Osborne  y.  Wise,  7  Car.  &  P.  761.  So 
vice  versd,  t.  e.,  "  where  he  (the  grantor)  grants  the  (surrounding) 
land,  and  reserves  the  close  to  himself:"  Pom/ret  v.  Eicrojt, 
1  Wms.  Saund.  322  b ;  and  see  ante,  p.  181  et  seq.  So  a  grant 
or  reservation  of  a  right  of  digging  for  minerals  implies  such  s 
right  of  access  to  and  occupation  of  the  surface  as  is  necessazy 
for  obtaining  and  carrying  away  the  minerals :  Simpson  v.  Sd' 
toright,  2  Lutw.  1247;  Earl  of  Cardigan  v.  Armitage^  2  B.  &C. 
197.  In  the  case  before  suggested,  therefore,  the  way  derives  its 
origin  from  the  new  grant,  and  is  not  revived  by  it :  see  Hinchdife 
V.  Earl  of  Kinnoul,  6  Scott,  650 ;  James  v.  Dods,  2  Cr.  «k  M.  266; 
and  see  as  to  implied  rights  of  way,  Senhouse  v.  Christian^ 
1  T.  R.  660 ;  RoberU  v.  Karr,  1  Taun.  495 ;  Oakley  v.  Adamwih 
1  M.  <fe  Sc.  410. 

It  has  been  decided  that  where  a  right  of  way  which  passes  as 
incident  to  land  becomes,  from  subsequent  circumstances,  as  by 
the  acquisition  of  other  land  on  the  part  of  the  grantee  no  longer 
essential  to  the  enjoyment  of  the  land,  the  right  ceases  :  Hcln^f^ 
V.  Goring,  9  Moo.  166.  But  the  owner  of  the  land  cannot 
destroy  the  old  way  by  making  a  new  one :  Adeane  v.  MortkA, 
7  Scott,  189. 

An  easement  does  not  impose  any  active  duty  on  the  owner  of 
the  servient  tenement ;  his  obligation  is  merely  to  suffer  the  user 
of  the  land  in  accordance  with  the  natiure  of  the  easement,  and  to 
refrain  from  doing  anything  which  will  obstruct  or  prejudice  the 
enjoyment  thereof  by  the  owner  of  the  dominant  tenement.  Thus, 
the  grant  of  a  right  of  way  over  a  road  is  simply  that  of  liberie 
for  the  grantee  to  use  that  road,  and  imposes  no  obligation  on  the 
owner  of  the  servient  tenement  to  keep  the  road  in  repair ;  it  is 
for  the  owner  of  the  dominant  tenement  to  execute  such  repairs  as 
are  necessary  for  his  enjoyment,  and  he  has  a  right  to  enter  on  the 
land  for  that  purpose  :  Pomfret  v.  Ricroft,  1  Wms.  Saimd.  322  a ; 
Chawtler  v.  Robinson,  4  Exch.  163  ;  Duncan  v.  LovcK,  6  Q.  B.  at 
p.  909.  But  no  unnecessary  damage  to  the  servient  tenement,  or 
inconvenience  to  the  grantor,  must  be  done  or  caused  by  the  execa- 
tion  of  the  repairs :  Gerrard  v.  Cooke,  2  Bos.  dc  P.  N.  R.  109. 

Similarly,  easements  of  air,  of  light,  of  watercourse,  or  of  sap* 
port,  all  impose  on  the  owner  of  the  servient  tenement  obligatioitf 
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of  a  passiye  character,  i.e.^  not  to  pollute  or  obstruct  the  freo 
passage  of  air,  or  to  obstruct  the  light,  or  not  to  dam  up,  divert, 
or  pollute  the  stream,  or  not  to  remove  the  things  necessary  to 
maintain  the  support :  see  Goddard  on  Easements,  21  :  see  also 
Gale  on  Easements,  528.  And  he  therefore  incurs  no  liability  if 
the  easement  is  injured  or  destroyed  by  causes  not  arising  from 
his  own  acts,  at  all  events,  if  the  causes  are  natural,  though  it  is 
said  that  if  the  existence  of  the  easement  depends  on  the  main- 
tenance of  an  artificial  work,  the  owner  of  the  servient  tenement 
is  bound  to  keep  such  work  in  sufficient  repair  to  secure  the  enjoy- 
ment of  the  easement :  see  (xale  on  Easements,  530  ;  but  no  deci- 
sion is  there  given  in  support  of  this  proposition.  The  obligation 
to  maintain  the  subject  of  an  easement  in  repair  may,  of  course, 
be  imposed  upon  the  grantor  by  express  covenants  contained  in  the 
instrument  of  grant. 

It  may  be  observed  that  it  is  of  the  essence  of  an  easement  that  Easement  is 
it  should  exist  for  the  benefit  of  the  dominant  tenement  alone  ;  so,  for  benefit 
if  the  easement  consists  in  the  right  to  discharge  water  over  the  tenemeS^^ 
land  of  another,  though  the  water  may  be  advantageous  to  the 
servient  tenement,  the  owner  of  the  latter  cannot  acquire  the  right 
to  have  it  discharged  on  his  land,  if  the  dominant  owner  chooses 
to  send  the  water  elsewhere,  or  to  apply  it  to  another  purpose  : 
per  Cockbum,  L.  J.,  in  Mason  v.  Shrewsbury  and  Hereford  Mail,  Co., 
L.  R.  6  Q.  B.  at  p.  587. 

The  above  mentioned  classes  of  easements,  viz.,  rights  of  way,  Ko  new 
air,  light,  flow  and  taking  of  water  (as  to  which,  see  post,  p.  549,  species  of 
note  (2) ),  and  support  are  alone  recognised  as  such  by  law,  and  no  ?"®™®?5  *^*° 
new  kind  of  easement  can  be  created  :  Keppel  v.  Bailey,  2  My.  &     ®  ^™* 
K.  at  p.  535 ;  Hill  v.  Tupper,  2  H.  &  C.  121 ;  Ackroyd  v.  Smith, 
10  C.  B.  164  :  see  also  Goddard  on  Easements,  28,  104.    Various 
kinds  of  other  rights  or  privileges  have  from  time  to  time  been 
created  in  favour  of  the  owner  of  one  tenement  in  or  over  the 
tenement  of  another ;  such  as  the  right  to  use  the  chimney  of 
another  to  carry  off*  smoke,  or  to  hang  clothes  out  on  lines  in  a 
yard,  to  have  a  notice  board  or  sign  post  fixed  on  the  house  or 
land  of  another,  &c. :  see  Hervey  v.  Smithy  1  K.  &  J.  389  ;  Drewell 
V.  Fowler,  3  B.  &  Ad.  735  ;  Hoare  v.  Metropolitan  Board  of  Works, 
L.  R.  9  Q.  B.  206  ;  Moody  v.  Stiggles,  12  Ch.  D.  261 3  Francis  v. 
Hayward,  22  Ch.  D.  177.    But  such  quasi  easements  cannot  be 
made  appurtenant  to  the  land  so  as  to  bind  it  in  the  hands  of 
assignees,  nor  will  the  grantee  be  able  to  sue  for  infringement  of 
his  rights  either  by  the  grantor  or  a  third  person.     An  instrument 
conferring  the   right,  whatever  may  be   its  form,   will  operate 
merely  as  a  covenant  conferring  a  right  on  the  grantee  and  im- 
posing an  obligation  on  the  grantor  which  are  perfectly  valid  as 
between  the  parties.     The  proper  remedy  of  the  grantee  in  case  of 
disturbance  in  his  enjoyment  of  the  right  is  by  action  on  the  cove- 
nant ;  and  though  the  burden  does  not  run  at  law  with  the  quad 
servient  tenement,  in  equity  a  person  taking  such  tenement  with 


542 


PUECHASE  DEEDS. 


LXVIII. 

Grant  of 

Sight  of 

Way. 


the  said  [grantee],  his  heirs  and  assigns,  and  his  imd  their 
agents  and  servants,  and  the  tenants  and  occnpiers  for 
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••  grant "  not 

necessary  to 
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notice  of  the  covenant  will  be  compelled  to  suffer  the  enjojment 
of  the  right :  per  Mellishy  L.  J.,  in  Leech  v.  Schweder,  L.  R  9  Ch. 
at  p.  475.  So  also  the  right  oruninterrupted  view,  or  prospect  o(^ 
or  from  a  house  or  land  is  not  an  easement :  AUHrecTs  Case,  9  Repi 
58 ;  Att-Gen.  v.  Doughty ,  2  Ves.  453 ;  but  a  covenant  not  to 
obstruct  a  view  or  prospect  will  be  binding  on  the  parties,  thougii 
it  cannot  be  annexed  to  the  land  :  see  as  to  restrictive  covenants^ 
antej  p.  294,  and  post,  Precedents  LXXY.  and  LXXVI. 

Easements  may  arise  under  or  by  virtue  of  an  express  or  implied 
grant,  or  by  devise,  or  under  some  statutory  enactment,  or  by  pre- 
scription, or  by  custom.  In  the  eye  of  the  law,  however,  it  would 
seem  that  all  easements  are  regarded  as  arising  by  virtue  of  an 
express  or  implied  grant.  "  Every  easement  has  its  origin  in  s 
grant,  express  or  implied  ;  the  person  who  can  make  that  grant 
must  be  the  owner  of  the  land"  :  per  Cairns,  L.J.,  in  Rangdey  v. 
Midland  Rail.  Co,,  L.  R  3  Ch.  at  p.  310. 

It  is  proposed  here  to  consider  only  the  creation  and  transfer  of 
easements  arising  by  express  grant 

''  Easements  may  be  granted  either  separately  and  apart  from 
any  conveyance  of  the  dominant  tenement,  or  they  may  be  in- 
cluded in  a  conveyance  of  it "  :  Gale  on  Easements,  84.  It  has 
been  seen  {ante,  p.  186)  that  easements  will  pass  in  a  convejanoe 
of  the  dominant  tenement  by  the  general  words  and  estate  clause, 
which  were  formerly  inserted  in  conveyances,  and  are  now  included 
and  implied  in  conveyances  by  the  Conveyancing  and  Law  of  Pro- 
perty Act,  1881,  sects.  63  and  64:  see  ante,  pp.  184,  199. 

It  is  clear  that  a  right  of  way,  or  any  other  easement  out  of 
land,  cannot  be  created  or  transferred  except  by  deed  :  Fentitiu» 
V.  Smith,  4  East,  107 ;  Hewlins  v.  Shippam,  5  B.  &  C.  221 ;  BindoKS 
v.  Rhodes,  1  Cr.  k  M.  439 ;  Cocker  v.  Cotoper,  1  Cr.  M.  &  R  418; 
Mayfield  v.  Robinson,  7  Q.  B.  486.  And  a  grant  by  deed  will  pass 
an  indefeasible  right  to  an  easement  both  as  against  the  grantor 
and  his  assigns  and  as  against  strangers,  whereas  a  mere  license 
(which  may  be  given  without  deed)  passes  no  interest,  and  generally 
is  good  only  against  the  grantor  and  those  claiming  under  him,  and 
may  generally  be  revoked  at  the  grantor's  pleasure  :  see  W<»d  t. 
Leadbitter,  13  M.  &  W.  838 ;  and  see  also  sub  tit.  Licbkses,  (u^ 
VoL  III.,  p.  618.  But  though  no  interest  of  the  nature  of  an 
easement  can  be  created  except  by  deed,  an  instrument  not  under 
seal  purporting  to  create  such  an  interest  may  be  valid  in  equity 
as  a  contract  to  grant  such  interest,  and  may  be  enforceable  ac- 
cordingly :  Smart  v.  Jones,  33  L.  J.  C.  P.  164;  Allen  v.  SeMam, 
11  Ch.  D.  790. 

The  Courts  have  given  a  liberal  construction  to  instniments 
purporting  to  grant  easements  :  Lord  Mownijoy^s  Cojse,  1  And.  307. 
Easements  being  incorporeal  hereditaments  have,  from  the  earliest 
times,  been  considered  to  lie  in  grant :  Co.  Lit.  9  a,  42  a ;  and  the 
word  "  grant "  is  the  appropriate  term  whereby  to  confer  the  right 
or  privilege.    But  the  use  of  the  word  "  grant "  has  never  in 
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called  [X.]  hereinafter  mentioned,  and  all  and  every  other      Bight  of 

Way. 


modem  times  been  considered  essential ;  it  was  sufficient  if  the 
intention  to  grant  the  easement  was  apparent  in  the  deed :  see 
Shove  V.  Fincke,  5  T.  R.  at  p.  129.  So  in  Holmes  v.  Seller^  3  Lev. 
305,  an  agreement  under  seal  for  the  use  of  a  way  was  held  to 
operate  as  a  grant  of  a  right  of  way ;  see  also  Northam  v.  Hurley^ 
1  E.  &  R  665.  And  now  the  Conveyancing  and  Law  of  Property 
Act)  1881,  sect.  49,  expressly  enacts  that  the  use  of  the  woid 
*' grant"  shall  not  be  necessary  for  conveying  hereditaments 
corporeal  or  incorporeal,  and  the  section  applies  to  all  instru- 
ments made  either  before  or  after  the  commencement  of  the  Act. 

An  easement  should  not  be  expressed  to  be  "  excepted  "  out  of  a  Reseryation  of 
conveyance,  for  it  is  not  a  part  of  the  land.  It  seems  more  pro-  easementa. 
per,  as  it  is  more  in  accordance  with  the  usual  practice,  that  an 
easement  should  be  expressed  to  be  ''  reserved,"  although,  in  strict- 
ness, easements  are  not  capable  of  reservation,  inasmuch  as  they 
do  not  issue  out  of  the  land :  see  Goddard  on  Easements,  140 ;  see 
also  Shep.  Touchst.  80.  An  easement  over  land  conveyed  may,  of 
course,  be  effected  by  means  of  a  re-grant  firom  the  purchaser  to  the 
vendor,  which  may  either  be  included  in  the  conveyance  of  that 
land,  or  effected  by  a  separate  deed ;  and  where  an  easement  is 
expressed  in  a  conveyance  to  be  expressed  or  reserved  to  the  vendor 
of  land,  the  exception  or  reservation  will  apparently  be  construed 
and  operate  as  a  re-grant :  see  Finlinson  v.  Porter,  L.  R.  10  Q.  B. 
188 ;  Corporation  of  London  v.  Riggs,  13  Ch.  D.  798.  Another 
mode  of  conferring  an  easement  on  a  vendor  of  land  is  by  convey- 
ing the  land  to  the  use  that  the  vendor  may  have  the  right  over 
the  land,  and,  subject  thereto,  to  the  use  of  the  purchaser  in  fee : 
see  sect.  62  of  the  Conveyancing  and  Real  Property  Act,  1881  (44 
&  45  Vict.  c.  41).  An  instrument  in  this  form  may  be  ea^y 
framed  by  the  aid  of  the  next  following  Precedent.  In  all  cases 
except  where  there  is  a  separate  re-grant  of  the  easement  to  the 
vendor,  it  is  advisable  that  a  counterpart  should  be  retained  by  the 
vendor.  For  a  form  of  a  reservation  of  an  easement,  see  post^ 
Precedent  LXXIV.,  p.  571. 

By  the  words  of  the  Statute  of  Uses,  every  species  of  real  pro-  Grant  of 
perty  (except  copyhold  estates),  whether  corporeal  or  incorporeal,  in  easemenfci 
possession,  reversion,  or  remainder,  may  be  conveyed  to  uses.  "  The  ^  ^*^ 
property,  however,  must  be  in  esse  at  the  time  of  the  creation  of 
the  uses'':  Saunders  on  Uses,  105.     Formerly,  therefore,  ease- 
ments could  not  be  created  by  way  of  uses,  for  the  Statute  (27 
Hen.  8,  c.  10)  enables  only  the  creation  of  estates  in  real  property, 
and  of  rent-charges,  and  not  the  creation  of  any  other  interests : 
see  Beaudeley  v.  Brook,  Cro.  Jac.  189.     But  an  easement,  when 
once  created,  being  a  hereditament,  could  be  conveyed  to  uses  in 
the  ordinary  way.     By  sect.  62  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  it  is  now  provided  that  easements  may  be 
created  de  novo,  as  well  as  conveyed,  when  in  actual  existence,  by 
means  of  the  Statute  of  Uses. 
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The  section  is  as  follows : — 

(1.)  A  conTcyance  of  freehold  land  to  the  hm  that  any  person  may  han, 
for  an  estate  or  interest  not  exceeding  in  duration  the  estate  oooTered 
in  the  land,  any  easement,  right,  liberty,  or  privilefle,  in  or  orer,  or 
with  respect  to  that  land,  or  any  part  thereof,  ahdS  opente  to  rest 
in  possession  in  that  person  that  easement,  right,  liberty,  or  pririlfge, 
for  the  estate  or  interest  expressed  tO  be  limited  to  him  ;  sod  he,  m. 
the  persons  deriving  title  under  him,  shall  have,  nse,  and  enjoy  the 
same  accordingly. 

(2.)  This  section  appues  only  to  conveyances  made  after  the  commeDoement 
of  this  Act. 

The  true  construction  and  effect  of  this  enactment  do  not  seem 
to  be  altogether  free  from  doubt.     There  is  nothing  in  the  aectlon 
which  expressly,  or,  as  it  is  conceived,  by  necessary  implication, 
alters  the  legal  character  and  essentiid  incidents  of  an  easement 
(as  to  which  see  Bupra),  and  amongst  others  the  incident  that  there 
must  be  both  a  dominant  tenement  and  a  servient  tenement  to 
constitute  an  easement.    The  section  contains  no  reference  to  a 
dominant  tenement,  but  empowers  the  owner  of  freehold  land  to 
convey  the  land  to  uses  whereby  an  easement,  right,  liberty,  or 
privilege  in,  over,  or  with  respect  to  that  land,  may  be  reserved  to 
himself  or  granted  to  another :  thus  the  owner  may  convey  the 
land  to  a  grantee  to  the  use  that  he  the  owner  may  have  full  and 
free  right,  ikc,  and  subject  thereto  to  the  use  of  the  grantee  in 
fee  simple ;  or  he  may  convey  the  land  to  a  grantee  to  the  use  that 
the  grantee  or  a  third  person  may  have  full  and  free  right,  &c.,  and 
subject  thereto  to  the  use  of  the  grantor  in  fee  simple.    So  far  no 
difficulty  arises,  if  it  is  assumed  (according  to  what  would  on  the 
whole  appear  to  be  the  true  view  of  the  meaning  of  the  section) 
that  the  section  applies  only  to  such  rights,  <ba,  as  are  of  the 
nature  of  easements,  and  that  the  grantor,  or  the  grantee,  or  the 
third  person,  as  the  case  may  be,  must  be  the  owner  or  occupier 
of  a  neighbouring  tenement  to  which  the  enjoyment  is  to  be  at- 
tached.   But  according  to  this  view  the  enactment  under  considera- 
tion would  not  seem  to  be  of  any  great  practical  value,  as  it  would 
merely  enable  a  landowner  to  grant  or  reserve  an  easement  by 
virtue  of  the  Statute  of  Uses,  which  he  could  have  done  with 
equal  simplicity  and  efficacy  independently  of  that  statute.    The 
section  under  consideration  might  occasionally  prove  useful  in 
enabling  trustees  of  a  settlement  or  will  in  exercise  of  their  express 
powers  to  convey  an  easement  directly  by  way  of  use  to  a  pur- 
chaser or  lessee  without  the  necessity  for  revocation  of  uses  and 
resettlement  (see  Gierke  dls  Kussell  Conv.  Acts,  p.  183;  Wolst  and 
Turn.  Settled  Land  Acts,  31) ;  but  this  advantage  is  no  longer  of 
any  great  importance,  as  the  exercise  of  such  powers  is  being  to  a 
great  extent  superseded  by  means  of  the  statutory  powers  given  to 
limited  owners,  of  dealing,  by  way  of  sale  and  otherwise,  with  the 
settled  lands  and  easements,  &o.,  relating  to  the  same:  see  the 
Settled  Land  Act,  1882  (45  <fe  46  Vict  c.  38),  sects.  3,  6,  17. 
But  it  will  be  observed  that  the  enactment  under  consideration 
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and  by  day,  and  for  all  purposes  to  go,  return,  pass,  and  re-       Bight  of 


mentions  not  only  easements  but  also  rights,  liberties,  and  privi-  enables  the 
leges  in,  over,  or  with  respect  to  the  land  conveyed.     A  question   creation  of 
ofsome  importance  arises^  to  the  effect  of  theee^ord^ :  'whether  JSLSST  "* 
they  are  merely  amplifications  of  the  term  easement^  signifying 
rights,  &c.f  e^'usdem  generis  with  easements ;  or  whether  they  enable 
a  landowner  to  create  new  species  of  qnan  easements,  and  other 
rights  of  user  over  his  land  by  way  of  use,  and  to  make  them, 
equaUy  with  easements,  run  with  the  land  convoyed.     In  the  ab- 
sence of  judicial  decision  of  the  question  it  is  difficult  to  express 
a  confident  opinion  which  construction  is  correct.     On  the  one 
hand  the  words  "  right,  liberty,  or  privilege  in  or  over  or  with  re- 
spect to  land  "  are,  in  themselves,  of  very  wide  application,  and 
would  seem,  if  taken  without  reference  to  the  existing  law  on  the 
subject,  to  authorise  the  creation  by  way  of  use,  and,  by  the  con- 
cluding clause  of  the  section,  the  assignment  of  rights,  &c.,  not 
hitherto  recognised  by  law  as  easements,  and  the  giving  to  them 
the  incident  which  has  hitherto  been  recognised  only  in  the  case 
of  easements,  of  running  absolutely  with  the  land.     The  adoption 
of  this  construction  would  have  a  most  serious  result  in  virtually 
abrogating  the  law  with  regard  to  important  rights,  &c.,  relating 
to  land,  which  are  now  usually  secured  by  restrictive  covenants, 
and  would  enable  such  rights  to  pass  by  way  of  use,  binding  the 
servient  tenement  in  the  hands  of  an  assignee,  even  without  notice 
of  the  obligation.     The  importance  of  the  change  which  would, 
according  to  this  view,  be  made  in  the  law  may  be  illustrated  by 
supposing  a  conveyance  of  land  to  the  use  that  a  grantee  should 
have  in  perpetuity  an  uninterrupted  view  or  prospect  from  his 
house,  and  subject  thereto  to  the  use  of  the  grantor  in  fee ;  the 
result  might  be  to  prevent  the  land  conveyed,  or  any  part  thereof^ 
i^om  ever  being  built  upon,  and  that  whether  the  abstract  given 
to  a  subsequent  purchaser  disclosed  the  obligation  or  not.    On  the 
other  hand  it  must  be  borne  in  mind  that  the  scope  and  object  of 
the  Conveyancing  and  Law  of  Property  Act,  1881,  is  to  render 
unnecessaiy  the  use  of  many  "  common  forms  "  of  clauses  formerly 
used  in  conveyances,  and  to  remove  formal  impediments  compli- 
cating dealings  with  property,  rather  than  to  confer  rights  and 
interests  in  or  over  property  hitherto  unknown  to  or  unrecognised 
by  the  law.     Moreover  the  tendency  of  legislation  and  judicial  de- 
cision has  long  been  and  is  still  increasingly  against  the  creation 
of  novel  interests  in  perpetuity,  and  in  favour  of  removing  impedi- 
ments to  and  restrictions  on  the  free  user  and  easy  transfer  of 
land.     On  the  whole,  therefore,  it  is  conceived  that  the  words  in 
question  must  be  taken  with  reference  to  the  previously  existing 
state  of  the  law  with  regard  to  easements,  and  as  merely  explana- 
tory of  that  term.    A  form  of  a  conveyance  under  this  section  will 
be  found  post,  Precedent  LXIX.,  p.  549.    But  it  would  seem  that  if 
the  restricted  construction  is  correct  there  is  no  great  advantage 
in  adopting  such  a  form.     The  more  extended  construction  is  so 
far  open  to  question,  that  a  conveyance  of  land  to  uses  for  the 
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pass,  with  horses,  carts,  waggons,  and  other  carriages,  laden 
or  unladen,  and  also  to  drive  cattle  and  other  beasts  in, 

purpose  of  creating  a  right  other  than  an  easement,  so  as  to  be  for 
ever  annexed  to  the  land  conveyed,  would  be  of  doubtfid  efficicf. 
The  form  of  such  a  conveyance  has  been  indicated  in  this  note,  and 
Precedent  LXIX.  may  be  adapted  to  such  a  purpoae ;  but  it  would 
be  prudent  that  the  instrument  should  contain,  in  addition  to  ih» 
limitation  of  uses,  restrictive  covenants  framed  in  the  ordmaij 
form,  and  so  as  to  bind  an  assignee  with  notice,  though,  as  has 
been  seen,  ante,  p.  267,  the  burden  of  such  covenants  will  not, 
apart  from  notice,  run  with  the  land. 

A  further  question  arises  as  to  whether  the  section  under  con- 
sideration authorises  the  creation  and  assignment  of  easements  iii 
gross,  contrary  to  the  previous  law  on  the  subject  The  use  of  the 
words  ''any  person"  without  any  qualification  is  somewhat  am- 
biguous, and  construed  literally  would  seem  to  include  a  stranger 
not  being  the  owner  of  adjacent  or  neighbouring  land,  which  would 
become  the  dominant  tenement.  But  here  again  the  correct  view 
is  conceived  to  be  that  this  section  must  be  interpreted  with  re- 
ference to  the  existing  law,  so  that  the  person  to  whom  the  ease- 
ment is  given  must  be  the  owner  of  land  which  will  become  the 
dominant  tenement,  and  that  the  easement  will,  when  created,  be 
assignable  by  the  grantee  only  together  with  and  as  appurtenant 
to  that  land. 

In  granting  or  reserving  rights  of  way  the  following  particulars 
require  attention :  First,  to  describe  with  distinctness  whether  it 
is  a  foot-way,  horse-way,  carriage-way,  or  drifb-way,  whidi  is  in- 
tended :  a  horse-way  includes  a  foot-way,  and  a  carriage-waj  a 
horse-way ;  but  it  seems  that  a  carriage-way  (and  d  fortiori  a 
horse-way)  does  not  necessarily  include  a  drift-way,  i.e.,  a  way  for 
driving  cattle :  see  Bullard  v.  Dyson,  1  Taim.  283 ;  Jachum  t. 
Siacey,  Holt,  N.  P.  455;  Cowling  v.  Higginton,  4  M.  A  W.  245; 
Higham  v.  EabbeU,  7  Dow.  P.  C.  663 ;  5  B.  N.  C.  623 ;  Dant  t. 
Stevens,  7  C.  dc  P.  570 ;  Austin  v.  Scottish  Widows*  Assurance  Soe.t 
8  L.  R  Ir.  197,  385.  Nor  is  it  always  clear  whether  a  horse-way 
extends  to  horses  laden,  or  is  a  bridle-way  only  :  see  Trickey  ▼' 
TeandcUl,  9  Moo.  55.  And  generally,  one  right  of  way  does  not 
necessarily  include  any  other  of  a  different  kind  though  inferior: 
see  Cowling  v.  Higginson,  4  M.  &  W.  245 ;  Henwing  v.  BarneUj 
8  Exch.  187;  United  Land  Co.  v.  South  Eastern  Rail  Co,,  L.  & 
10  Ch.  586 ;  Newamm  v.  Coulson,  5  Ch.  D.  155 ;  Finch  v.  Grtai 
Western  Hail.  Co.,  5  Ex.  D.  254 ;  and  further  as  to  the  mode  of 
user  of  a  way  :  Howell  v.  King,  1  Mod.  190 ;  Senhouse  v.  Christian, 
I  T.  R.  560 ;  Colchester  v.  Koberts,  4  M,  &  W.  769.  "Primdfcu^ 
the  grant  of  a  right  of  way  is  the  grant  of  a  right  of  way  having 
regard  to  the  nature  of  the  road  over  which  it  is  granted,  and  the 
purpose  for  which  it  is  intended  to  be  used  :"  per  Jessd,  M.R.,  is 
Cannon  v.  Villars,  8  Ch.  D.  415  ;  see  also  Serjf  v.  Acton  Local 
Board,  31  Ch.  D.  679.  Care  should  also  be  taken  to  mention  with 
precision  the  course  and  direction,  the  commencement  and  end,  of 
the  way,  and,  when  possible,  the  way  should  be  described  hy 
reference  to  a  plan. 
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through,  along,  and  over  a  certain  road  or  way  lately  formed      ^5^;^^ 
and  fenced  off  by  the  said  [grantor]  out  of,  and  from  and      Bk^t  of 

intersecting  certain  closes  or  fields  in  the  parish  of ^^' 

in  the   county   of  belonging  to    the    said    [grantor} 

in   fee   simple,  which  road  or  way  is  feet  in  width 

and    yards    in    length,    or    thereabouts,    and    leads 

from  the  turnpike-road,  or  public  highway,  opposite  or  ad- 
jacent to  the  said  messuage  and  farm  of  the  said  [grantee] 

called  [X.]  in  the  parish  of aforesaid,  unto  and  towards 

a  certain  road  or  lane  communicating  with  the  farm  and  lands 

of  the  said  [grantee]  called  the  [Y.]  Farm,  and  which  same 

road  or  way  the  right  and  liberty  of  user  whereof  in  manner 

hereinbefore  mentioned  is  hereby  granted,  and  the  course  and 

direction  thereof  are  delineated  in  the  map  or  plan  indorsed 

on  these  presents.  And  also  full  and  free  right  and  liberty  Power  to 

for  the  said  [grantee],  his  heirs  and  assigns,  and  all  or  any  ^^^). 

such  persons  or  person  as  aforesaid,  from  time  to  time  and  at 

all  times  hereafter,  with  workmen,  horses,  carts,  and  other 


When  a  way  is  granted  with  right  of  **  ingress,  egress,  and  re- 
gress," it  is  a  right  of  way  from  the  commencement  to  the  end  of 
the  road,  and  thence  to  any  other  spot  to  which  the  grantee  may 
lawfully  go :  Somerset  v.  Great  Western  Rail,  Co,,  46  L.  T.  883 ; 
cf.  per  Kelly,  C.B.,  in  Sumner  v.  Schofield,  43  L.  T.  763,  dissentiente 
ffuddlesUm,  B. 

An  ordinary  right  of  way  will  not  include  a  right  to  lay  down 
a  railway  or  tramway  along  the  road:  Ifeath  Canal  Co,  v. 
Grivarwed  Resolwn  Colliery  Co,,  L.  R.  10  Ch.  480 ;  see  Dand  v. 
Kingacote,  6  M.  <fe  W.  174. 

The  grantee  of  a  right  of  way  is  not  at  liberty,  in  the  case  Right  to 
of  a  temporary  obstruction  of  it  by  floods  or  other  inevitable  deTiate. 
accident,  to  go  through  another  part  of  the  grantor's  land 
during  the  period  of  such  obstruction;  in  which  respect  it 
has  been  said  that  private  ways  differ  from  public  ways; 
"  because  it  is  for  the  public  good  that  a  passage  should  be 
afforded  to  the  subjects  at  all  times,  but  the  same  necessity  does 
not  exist  in  the  case  of  a  private  way :''  per  Lord  EUenhorougK  in 
BuUard  v.  Harrison,  4  M.  <fe  S.  at  p.  393  ;  see  also  Taylor  v.  White- 
head,  Doug.  74b ;  and  see  ante,  p.  192,  n.  As  regards  public  ways, 
however,  the  right  to  deviate  has  been  questioned  :  see  the  remarks 
of  Blackburn,  J.,  in  Arnold  v.  ffolbrook,  L.  R  8  Q.  B.  at  pp.  99, 
100  :  and  see  Goddard  on  Easements,  373.  Obstruction  of  a  road 
by  the  grantor  of  a  right  of  way  may  justify  the  grantee  in  deviating 
over  adjoining  ground :  Hawkins  v.  Carbines,  27  L.  J.  Ex.  44 ;  Sell^ 
V.  NetUefdd,  L.  R  9  Ch.  111. 

(jj)  This  express  power  does  not  seem  to  be  strictly  necessary 
(see  the  preceding  note  at  p.  540),  but  its  insertion  is  usual,  and 
may  be  useful  as  obviating  any  question  as  to  the  grantee's  rights. 
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persons  and  things,  to  enter  in  and  npon  the  said  road  or  vij, 
the  right  of  nser  whereof  is  hereby  granted,  and  to  nuke  aod 
lay  causeways  or  otherwise  to  repair  and  amend  the  wne 
road  or  way  as  there  shall  be  occasion :  And  the  said  [jirmUee] 
coTonants  with  the  said  [grantor]  that  he  the  said  [graMke\ 
his  heirs  and  assigns,  will  from  time  to  time  and  at  all  times 
hereafter,  at  his  and  their  own  expense,  repair  and  amend, 
and  keep  repaired  and  amended  in  a  proper,  substantial,  ind 
workmanlike  manner,  the  said  road  or  way,  the  right  and 
liberty  of  nser  whereof  is  hereby  granted,  and  also  the  gate 
erected  by  the  said  [grantor]  across  the  same  road  at  the 
northern  end  or  extremity  thereof,  and  the  lock  and  fiatsteniiig 
belonging  thereto,  and  will  from  time  to  time,  and  at  all 
times  hereafter,  at  the  like  expense  of  the  said  {^grantee],  his 
heirs  or  assigns,  repair  and  renew  the  quickset  hedge  and 
fence  lately  planted  by  the  said  [grantor]  on  both  sides  of  the 
said  last-mentioned  road  or  way ;  And  also  that  he  the  said 
[grantee],  his  heirs  and  assigns,  and  his  and  their  agents  and 
servants,  and  the  tenants  and  occupiers  for  the  time  being  of 

the  said  messuage  and  farm  called using  the  said  road 

or  way,  the  user  whereof  is  hereby  granted,  will,  if  and  when- 
ever and  so  long  as  the  said  [grantor],  his  heirs  or  assigns, 
the  owner  or  owners  for  the  time  being  of  the  said  lands 
adjoining  the  same  road  shall  so  require,  immediately  after 
having  used  and  passed  through  the  said  gate  shut  and  lock 
the  same. 
In  vhtnesBi  <&c. 
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LXIX.  ORANT  of  Freeholds  to  uses,  whereby  the 
Grantee  acquires  a  Right  to  use  a  Subter- 
ranean Watercourse  under  the  Land,  and  also 
a  SuRFAOE  Stream  flowing  through  the  same,  and 
stibject  thereto  to  the  use  of  the  Grantor  in  fee 
simple  {z). 

THIS  INDENTURE,  made  the day  of 18—, 

Between  [grantor],  of,  &c.,  of  the  one  part,  and  [grantee],  of.  Parties. 


(z)  A  counterpart  of  this  deed  should  be  executed,  to  be  retained  Counterpart 
by  the  grantor. 

This  deed  may  be  easily  altered  to  the  ordinary  form  of  a  direct  Grant  of  flow 
grant  of  the  easement,  by  reference  to  the  immediately  preceding  ®^  water. 
Precedent 

Easements  relating  to  water  are  of  four  kinds,  namely :  first.   Easements 
rights  relating  to  the  flow  of  water  from  or  through  the  servient  relating  to 
tenement  to  the  dominant  tenement ;  secondly,  rights  to  discharge  ^^^'* 
water  from  the  dominant  tenement  on  to  or  through  the  servient 
tenement;  thirdly,  rights  to  take  or  use  water;   and  fourthly, 
rights  relating  to  the  pollution  of  water.    These  various  easements 
will  be  here  briefly  considered. 

Riparian  owners  have  certain  natural  rights  as  regards  the  flow  Rights  as  to 
of  water  in  natural  streams  as  incident  to  their  respective  pro-  ^^  ©^  water 
perties,  but  no  such  rights  exist  as  regards  artificial  watercourses ;  ^^L^ 
the  consideration  of  these  rights,  except  incidentally,  is  foreign  to  geryirac 
the  present  purpose :  see  as  to  their  nature  and  incidents,  God-  tenement, 
dard  on  Easements,  71 ;  Gale  on  Easements,  202.    Easements  may 
be  created  by  expries  ^nt  in  either  uat^lral  or  artificial  wateJ- 
courses ;  they  may  also  be  created  by  implied  grant,  or  prescrip- 
tion, or  in  other  ways  by  which  other  easements  are  created  :  see 
ante,  p.  542,  note  (x),  •  An  easement  giving  to  the  owner  of  the 
dominant  tenement  a  right  to  the  flow  of  water  over  the  servient 
tenement,  does  not  impose  on  the  owner  of  the  latter  any  liability 
to  do  anything  for  the  purpose  of  securing  a  continuous  supply  of 
water,  or  render  him  liable  in  damages  for  its  discontinuance  by 
natural  causes :  Mason  v.  Shrewsbury  and  Hereford  Bail,  Co.,  L.  R. 
6  Q.  R  at  p.  587.     But  this  will  not  justify  him  in  doing  anything 
whereby  or  by  reason  whereof  the  enjoyment  by  the  owner  of  the 
dominant  tenement  of  his  easement,  or  the  natural  or  acquired 
rights  of  any  third  persons,  may  be  prejudicially  aflected.     Thus 
if  a  landowner  has  acquired  the  right  to  a  flow  of  water  through 
his  land,  he  may  maintain  an  action  against  any  person  diverting 
it  from  its  usual  course,  unless  such  person  has  himself  acquired 
an  easement  conferring  a  right  to  divert  the  water :  Mason  v.  Hill, 
3  B.  &  Ad.  304;  S.  C,  5  B.  &  Ad.  1. 

The  form  given  in  the  text  purports  to  confer  an  easement  to 
divert  a  stream.  It  is  quite  clear  that  a  landowner  through  whose 
lands  a  natural  stream  flows  has  a  right  to  have  the  stream  flow 
in  its  natural  course,  and  without  alteration  in  flow,  quantity,  or 
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LXIX.        Sec.,  of  the  other  part :  Whereas  the  [grantee]  has  recently 
WatezvovTM.  erected  a  cotton  mill  or  manufactory  on  his  lands  at ,  in 


lUxitaU: 

eiectioD  of 
mill; 


Bigbtsag 
regards  the 
diverdon  of 
water. 


quality :  Emhrey  v.  Owen^  6  Exch.  369 ;  (see  also  Gaved  v.  Martfi^ 
19  C.  B.  N.  S.  732 ;  Wood  v.  Waud,  3  Exch.  748 ;  Miutm  v.  HUl, 
3  R  &  Ad  304 ;  S.  C,  5  B.  &  Ad  1 ;  Chatemore  ▼.  Bichards,  7 
H.  L.  C.  349 ;  WilU  and  Berks  Catud  Navig,  Co,  v.  Swindon  Water- 
works Co,,  L.  R.  7  H.  L.  697 ;)  and  it  is  also  clear  such  a  land- 
owner may  grant  to  his  neighbours  easements  which  will  override 
or  modify  his  rights,  such  as  a  right  to  divert  the  stream,  or  to 
pen  up  the  water  higher  up  the  stream  so  as  to  lessen  the  flow  of 
water  on  to  his  land,  or  to  erect  a  weir  lower  down  the  stream  so 
as  to  lessen  the  fall  and  cause  an  overflow  of  water  on  to  his  land : 
Wright  v.  Howard,  1  S.  &  S.  190 ;  see  also  Besley  v.  Shaw,  6  East, 
209.  So  also  it  seems  clear  that  an  easement  may  be  created  of 
user  of  water  flowing  in  an  artificial  channel  or  wateroourse :  see 
Wood  V.  Waud,  3  Exch.  748.  Great  care  must  be  taken,  however, 
in  granting  and  in  exercising  any  easement  relating  to  flow  of  water 
not  to  interfere  with  the  enjoyment  by  third  persons  of  their  rightSi 
whether  natural  or  acquired  Where  lands  on  the  opposite  sides 
of  a  natural  stream  are  the  property  of  difierent  riparian  owners, 
each  owner  is  primA  facie  the  owner  of  the  bed  of  the  stream  m^ 
ad  medium  fiLum  aqucs;  but  neither  is  entitled  to  use  the  bed  or 
banks  of  the  stream,  or  to  grant  the  right  of  user  thereof  to  othexs, 
in  such  a  manner  as  to  interfere  with  the  natural  flow  of  the  water : 
see  Bickett  v.  Morris,  L.  R.  1  Sc.  Ap.  47.  And  though  there  is  no 
property  of  the  water  itself,  each  owner  of  the  adjacent  land  has 
the  right  to  the  usufruct  of  the  water  flowing  through  it,  and  may 
prevent  any  infringement  of  his  right :  Embrey  v.  Owen,  6  Exch. 
369 ;  see  Earl  of  Sandwich  v.  Great  Northern  Bail.  Co.,  10  Ch.  D. 
107.  But  even  if  the  lands  on  both  sides  of  a  natural  stream 
belong  to  the  same  person,  he  is  under  Uabilities  to  the  owners  of 
lands  situate  higher  up  and  lower  down  the  stream  not  to  obstmct 
or  interfere  with  the  flow  of  water  to  their  detriment  "  The  flow 
of  a  natural  stream  creates  mutual  rights  and  liabilities  between 
all  the  riparian  proprietors  along  the  whole  of  its  course.  Subject 
to  reasonable  use  by  himself,  each  proprietor  is  boimd  to  allow  the 
water  to  flow  on  without  altering  the  quantity  or  quality : "  Gewd 
V.  Martyn,  19  C.  B.  N.  S.  732.  As  to  what  is r  reasonable  use  ci 
water,  see  Miner  v.  Gilm/)ur,  12  Moo.  156 ;  LordNorburyY.  Kitehin, 
3  F.  &  F.  292 ;  Nuttall  v.  Bracewell,  L.  R.  2  Ex.  9 ;  Au.-Gen.  t. 
Great  Eastern  Bail.  Co.,  L.  R  6  Ch.  572  ;  Wilts  and  Berks  CoimI 
Nanig.  Co.  v.  Swindon  Waterworks  Co.,  L.  R  9  Ch.  451. 

Generally  speaking  no  injury  will  be  done  to  any  riparian  owner 
if  water  diverted  from  a  stream  is  returned  in  an  unpolluted  state 
to  the  stream  above  the  boundary  of  the  next  lower  riparian  owner, 
and  in  the  grant  of  an  easement  to  divert  water  this  point  should 
be  attended  to :  see  Emhrey  v.  Owen,  6  Ex.  353  ;  Eensit  v.  Grtat 
Eastern  Bail.  Co.,  23  CL  D.  566.  But  the  grantor  of  an  easement 
of  a  flow  of  water  along  a  specified  course  cannot,  nor  can  any  per- 
son claiming  under  Mm,  divert  the  course  of  the  stream  even 
though  there  be  no  loss  of  water  to  the  grantee  by  the  divernon : 
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the  county  of  :   And  whereas  certain  lands  of  the      -i?^?-- 

[grantor]  are  interposed  between  the  land  of  the  said  [grantee],    Watereonna. 


Northam  v.  Hurley,  IE.  &  B.  665 ;  see  Whitehead  v.  Parks,  2  H. 
is  N.  870.  It  has  been  held  that  where  a  right  to  divert  water 
has  been  acquired  by  prescription  for  the  purposes  of  a  mill,  that 
right  is  limited  to  the  diversion  of  the  quantity  ordinarily  required 
for  the  mill  in  its  state  at  the  time  when  the  right  was  acquired, 
and  does  not  entitle  the  mill  owner  to  an  increased  quantity  of 
water  required  by  reason  of  additions  to  the  mill  and  its  ma- 
chinery: Besley  v.  Shaw,  6  East,  209;  and  the  same  principle 
would  seem  necessaiy  to  apply  to  the  case  of  the  grant  of  such  an 
easement. 

As  regards  tmderground  watercourses,  if  the  channel  through  UndeTgronnd 
which  the  water  is  to  flow  is  defined  and  known,  the  rights  of  '''•tercoiirsas. 
parties  will  be  the  same  as  in  the  case  of  watercourses  above 
ground:  see  Wood  v.  Wavd,  3  Exch.  748;  Dickenson  v.  Grand 
Junction  Canal  Co.,  9  Exch.  282 ;  Chasemore  v.  Edwards,  7  H.  L. 
C.  349.  As  to  underground  percolating  streams,  see  Goddard  on 
Easements,  298  ;  Gale  on  Easements,  257. 

An  easement  may  also  be  acquired  by  grant  or  otherwise,  whereby  Right  to 
a  person  may  become  entitled  to  discharge  water  from  his  own  land  dischaige 
on  to  the  land  of  another.     As  to  liability  for  discharging  water  ^3^^  ^  ™^ 
on  adjoining  lands,  see  Whalley  v.  LancaM,re  and  Yorkshire  Rail. 
Co.,  13  Q.  B.  D.  131.     It  is  to  be  observed  that  on  the  prin- 
ciple that  an  easement  must  be  for  the  benefit  of  the  dominant 
tenement  ouly  (see  ante,  p.  541,  note  {x) ),  the  servient  owner 
cannot  require  the  dominant  tenement  to  continue  the  discharge 
of  water,  however  beneficial  such  discharge  may  be  to  the  servient 
tenement :  see  Mason  v.  Shrewsbury  and  Hereford  Bail.  Co.,  L.  R. 
6  Q.  B.  at  p.  588. 

The  natural  right  of  riparian  owners  to  a  usufruct  of  water  Right  to  take 
passing  through  their  lands  includes  the  right  to  take  such  watei  ^*^  "**' 
for  consumption  for  the  benefit  of  their  lands  adjacent  to  th  ^°'**'"'*P 
stream,  provided  that  such  user  is  reasonable  and  also  generally 
that  it  does  not  cause  material  injury  to  other  persons  interested 
in  the  flow  of  the  water :  vide  supra.  And  although  (as  has  been 
already  remarked  in  this  note)  there  can  be  no  property  in  water 
until  reduced  into  possession,  yet  the  right  to  take  water  for  con- 
sumption to  any  reasonable  extent  from  a  natural  or  artificial 
stream  flowing  through,  or  from  a  ford  or  well  situate  upon  the 
lands  of  another,  may  be  acquired  as  an  easement  by  grant  or 
otherwise :  see  Grossley  ds  Sons  v.  Lightowler,  L.  B.  2  Ch.  478. 
Such  an  easement  may  be  exercised  to  any  extent  or  for  any 
purpose  specified  in  the  instrument  of  grant,  subject,  nevertheless, 
to  the  rights  of  other  persons  interested.  There  is  also  this 
further  limitation  to  the  rights  which  riparian  owners  may  them- 
selves enjoy  or  confer  on  others,  as  regards  consumption  of  the 
water  of  a  natural  stream,  whereby  the  supply  must  be  to  a 
greater  or  less  extent  diminished,  namely,  that  the  user  must  be 
for  the  benefit  of  riparian  lands :  Lord  Norhury  v.  Kitchin,  3 
F.  t  F.  292 ;  Omurod  v.  Todmorden,  ^e.,  Mill  Co.,  11  Q.  B.  D. 
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Jmtof  ^^^  *  stream  or  brook,  called  the ,  flowing thioiigh hii» 

Watarooune.  of  the  said  [grantor]  in  the  parish  of ,  in  the  eountr  of 

of  constrac-  aforesaid  :  And  whebeab  the  said  [grantee\  has  by  tk 

tion  of  tunnel;  permission  of  the  said  [grantor]  entered  upon  the  said  Undrf 


155.  What  are  to  be  regarded  as  riparian  lands  is  a  qnestioo 
of  degree  which  depends  on  the  circumstances  of  eadi  ptf- 
ticular  case  :  see  Emhrey  v.  Otoen^  6  Exch.  at  p.  370.  As  regsrds 
injury  to  others  by  diminution  of  water  supply,  a  distinction  ku 
been  made  between  ordinary  and  extraordinaiy  purposes.  A 
{>erson  having  a  right  or  easement  to  take  water  for  consompti'^ 
may  exercise  the  same  for  ordinary  purposes,  snch  as  for  doraesdf 
use  or  watering  his  cattle,  without  regard  to  the  effect  which  Futh 
use  may  have  upon  proprietors  lower  down  the  stream ;  and  k  is 
also  entitled  to  use  the  water  for  extraordinary  purposes,  sacj  u 
irrigation  or  for  manufacturing  purposes,  subject,  however,  as  a 
general  rule,  to  the  obligation  not  to  inflict  upon  other  proprietcn 
any  sensible  injury  by  such  use  :  Miner  v.  Gtlmour,  12  Moo.  U^i 
see  also  Wood  v.  Wand,  3  Exch.  748  ;  Emhrey  v.  Owen,  6  Exch.  3i3; 
Sampscm  v.  Hoddinott,  1  C.  B.  N.  S.  603 ;  Earl  of  SandwUh  t. 
Great  Northern  Rail  Co.,  10  Ch.  D.  707.  But  it  would  seem  tUt 
user,  which  at  one  time  or  in  one  place  is  extraordinaiy  ^ 
become  ordinary  owing  to  changes  of  circumstances,  and  that  even 
the  right  to  consume  water  for  purposes  of  irrigation  or  maiwr 
facture  may,  under  ordinary  circumstances,  be  shown  to  be  om- 
nary,  and  to  be  exercisable  as  such,  without  liability  for  injury  ty 
other  proprietors  :  see  Ormerod  v.  Todmorden  Joint  Stock  MiU  C(^' 
11  Q.  R  D.  165. 
Ri«ht  to  The  rights  of  a  landowner  as  regards  the  purity  of  water  flowing 

poDute  water-  through  his  lands  differ  according  as  the  watercourse  ia  natural  or 

artificial.    In  the  case  of  natural  streams,  whether  flowmg  along  lat 
surface  or  by  underground  channels,  whether  defined  or  undeSned, 
the  rights  of  the  landowner  extend  not  only  to  quantity  but  9^ 
to  the  quality  of  the  water-flow :  see  Wood  v.  Watuf,  3  Exch.  7w  i 
Hodghinson  v.  Ennor,  4  R  &  S.   229 ;    Wright   v.   William^  1 
M.  &  W.  77.     There  is  no  such  natural  right  in  the  case  of  an 
artificial  stream,  and  it  appears  to  be  doubtful  whether  a  n^^^ 
purity  of  water  flowing  in  an  artificial  stream  can  be  acquired  by 
appropriation  and  user  of  the  water  :  see  Wood  v.  Waud^  3  E*^"* 
748  ;   WJiaUy  v.  Laing,  3  H.  &  N.  675  ;  Wood  v.  Sutdife,  2  Sim. 
N.  S.  163.    As  to  pollution  of  a  well  by  percolation,  see  Ba^^^^' 
Tomkinson,  29  Ch.  D.  1 1 5.  But  easements  adverse  to  rights  to  puntj 
of  water  may  be  acquired  by  grant,  or  in  any  other  way  by  wbicn 
easements  may  be  created,  which  will  authorise  the  grantee  or  other 
person  entitled  to  the  easement  to  pollute  water  without  bei^ 
liable  for  injury  to  the  servient  tenement     Such  a  right  ^^yj^ 
acquired  by  prescription  if  the  pollution  of  a  watercourse  has  been 
continually  exercised  and  acquiesced  in  for  a  period  of  twenty  yc*^' 
see  the  Prescription  Act  (2  &  3  Will.  4,  c.  71),  commonly  catfea 
Lord  Tenterden's  Act ;  and  most  of  the  numerous  decisions  as  to  suca 
easements  relate  to  cases  in  which  they  were  alleged  to  have  beeoj^ 
acquired :  see  Goddard  on  Easements,  308,  and  the  cases  thei«  <^^ 


courses. 
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the   said   [grantor],   and  has  constructed  an    underground      J^^^ 
culvert  or  tunnel  therein  for  the  purpose  of  conducting  water    Watereonne. 
from  the  said  brook  to  his  said  mill,  and  also  an  open  water-  ■ 

course  or  channel  for  conducting  the  said  water  from  the  same 
mill  back  into  the  said  brook  in  manner  hereinafter  appearing : 
And  whebeas  the  said  [jgrantor]  has  agreed  with  the  said  ^  ftgreemont 
[grantee]  to  grant  to  him  such  easement  or  right  of  water-  easement, 
course  through,  under,  and  along  such  adjoining  land  of  the 

said  [grantor]  as  hereinafter  appears  for  the  sum  of  £ : 

NOW  THIS  INDENTURE  WITNESSETH,  that  in  pur-   TcsUUum. 
suance  of  the  said  agreement  and  in  consideration  of  the  sum 

of  £ now  paid  to  the  said  [grantor^  by  the  said  [grantee], 

of  which  sum  of  £ the  said  [grantor]  hereby  acknowledges 

the  receipt,  the  said  [grantor]  hereby,  as  beneficial  owner, 

conveys  to  the  said  [grantee],  All  that  the  close  or  parcel  of  Conyeyance 

land  called  or  known  by  the  name  of  ,  and  containing  tenement. 

acres  or  thereabouts,  and  bounded  on  the  east   side 

thereof  by  the  said  stream  or  brook  called  the  ,  and  on 

the  south-west  side  thereof  by  the  said  land  of  the   said 

[grantee],  all  which  close  or  parcel  of  land  is  more  particularly 

delineated  in  the  map  or  plan  thereof  drawn  upon  the  margin 

of  these  presents,  and  is  therein  edged  with  a  line  of  green  : 

To  HOLD  all  the  premises  Unto  the  said  [grantee]  and  his  habendum. 

heirs,  to  the  uses  and  for  the  purposes  following,  that  is  to 

say:    To  the  use  that  the   said  [grantee],   his  heirs  and  Uses  creating 

assigns,  may  for  ever  hereafter  have  and  enjoy  the  full  and  ®^^™®°  • 

free  right  of  the  flow  of  water  from  the  point  marked  A  in 

the  said  plan  on  the  bank  of  the  said  stream  or  brook  called 

the ,  to  the  said  mill  of  the  said  [grantee],  through  the 

said  underground  culvert  or  tunnel,  so  constructed  in  the  said 
close  or  parcel  of  land  as  aforesaid  (the  course  of  such  culvert 
or  tunnel  being  delineated  on  the  said  plan  and  therein 
coloured  red),  and  also  from  the  said  mill  to  the  point  marked 
B  in  the  said  plan  on  the  bank  of  the  said  stream  or  brook, 
through  and  along  the  said  open  channel  or  watercourse  (the 
course  of  such  open  watercourse  or  channel  being  delineated 
on  the  said  plan,  and  therein  coloured  blue)^  And  also  the  full 
and  free  right  and  liberty  henceforth  for  ever  to  use  the  said 
underground  channel  or  tunnel  and  open  watercourse  respec- 
tively, and  to  maintain  the  same  in  a  proper  state  of  repair 
and  condition  respectively :  And  to  the  further  use  that  the 
said  [grantee],  his  heirs  and  assigns,  shall  have  full  and  free 
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J^^     liberty  from  time  to  time  to  inspect  the  state  and  oonditioii  ci, 
W«tefwmrM.  and  uphold,  amend,  repair,  cleanse,  and  maintain  the  said  on- 
dergronnd  tnnnel  and  open  watercourse  respectively,  and  for 
the  purposes  aforesaid  or  any  of  them,  at  all  reasonable  times 
with  smreyors,  workmen,  horses,  carts,  waggons,  and  other 
persons  and  things  to  enter  upon  the  said  close  or  parcel  (rf 
land  or  any  part  thereof,  and  to  bring  and  place  npon  the  same 
such  materials,  implements,  and  things  as  may  be  necessaiy, 
and  to  open  and  dig  np  the  surface  of  the  same  close  or  parcel 
of  land :  And  subject  to  the  said  easements  and  rights  of 
the  said  {jgranteel^  to  the  use  of  the  said  [grantor],  his  heirs 
FroYiso  that     and  assigns,   for  ever :    Provided    always    that    the    said 
^^bnM^     [^''^(^ntor],  his  heirs  and  assigns,  shall  not  be  in  any  way 
ii^  (»)•  bound  to  retain  the  surface  of  the  said  close  or  parcel  of  land 

at  its  present  level,  or  to  refrain  from  erecting  buildings  over 
the  said  underground  culyert  or  tunnel,  except  at  the  part  of 
the  course  thereof  from  the  point  marked  A  to  the  point 
marked  G,  and  from  the  point  marked  D  to  the  point  marked 
ffr^toTto  ^  £  on  the  said  plan :  Provided  always,  and  the  said  [grantee], 
maintun  the     for  himself  and  his  assigns,  hereby  covenants  with  the  said 

WfttercoiirseSa 

and  for  \ffrantor],  that  he  the  said  {grcunUe],  his  heirs  and  assigns, 

indemnitj.       <^^  ^X  all  times  hereafter  well  and  sufficiently  uphold,  amend, 

cleanse,  and  maintain  the  said  underground  culvert  or  tnnnel 
and  open  watercourse  respectively,  in  substantial  and  proper 
repair  and  condition,  and  will  execute  all  necessary  works  and 
operations  for  those  purposes  in  a  workmanlike  manner,  and 
BO  as  not  to  cause  a  nuisance  to  the  said  close  or  parcel  of 
land,  or  the  owners,  tenants,  or  occupiers  for  the  time  being 
thereof,  and  will  remove  and  carry  away  all  stones,  gravel, 
clay,  sand,  soil,  and  rubbish  which  shall  be  from  time  to  time 
taken  out  of  the  said  underground  culvert  or  tunnel  and  open 
watercourse  respectively,  and  will  replace  and  restore  andlevd 
the  surface  of  the  said  close  or  parcel  of  land  whenever  and 
wherever  disturbed  by  reason  of  any  such  works  or  operations 
as  aforesaid,  and  will  not  unnecessarily  damage  or  injure  the 
surface  or  the  crops  for  the  time  being  thereon,  and  will  at  all 
times  before  entering  upon  the  said  close  or  parcel  of  land  or 
any  part  thereof  for  the  purpose  of  any  such  works  or  opera- 
tions as  aforesaid  (except  in  the  case  of  sudden  obstruction  of 
the  flow  of  water  or  other  extraordinary  accident)  give  of  his 

(»)  See  as  to  this  Ooodhart  v.  HyeU,  25  Ch.  D.  18d. 
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intention  bo  to  do  at  least clear  days'  notice  in  writing  to      I^?lf 

the  said  [grantor],  his  heirs  or  assigns,  and  also  to  the  tenant  WatorwmrM. 
or  occnpier  for  the  time  being  of  the  said  close  or  parcel  of  " 
land :  And  will  at  all  times  hereafter  keep  indemnified  the 
said  Igrantor],  his  heirs  and  assigns,  from  and  against  all 
damage,  injury,  or  nuisance  which  may  be  caused  or  occa- 
sioned by  the  said  underground  culvert  or  tunnel  and  open 
watercourse,  or  either  of  them,  or  by  any  such  works  or  opera- 
tions as  aforesaid,  to  the  said  close  or  parcel  of  land,  or  to 
any  buildings  for  the  time  being  erected  and  being  thereon, 
and  also  from  and  against  all  actions,  proceedings,  costs,  ex- 
penses, claims,  and  demands  for  or  in  respect  of  any  diminu- 
tion or  pollution  of  the  flow  of  water  by  or  by  reason  of  the 
diversion  thereof  through  the  said  underground  culvert  or 
tunnel  and  open  watercourse  respectively,  or  by  or  by  reason 
of  any  work,  operation,  act,  or  defiEiult  of  the  said  [grantee], 
his  heirs  or  assigns,  or  otherwise  in  relation  to  the  premises. 
Ih  witnsss,  Sec. 


LXX.  CONVEYANCE  in  Feb  of  Land,  in  Con- 
sideration  of  a  perpetual  Bemt-ohabge.  Cove* 
nant  to  buUd,  repair,  and  insure  (a). 

THIS  INDENTURE  (6),  made  the  day  of , 


Between  [vendor],  of,  &c.,  of  the  one  part ;  [purchaser],  of,  Parties. 


(a)  Where  lands  are  sold  in  consideration  of  a  rent  issuing  out  As  to  costi, 
of  them  for  the  benefit  of  the  vendor,  it  should  always  be  stipu-  where  lands 
lated  by  whom  the  expense  of  the  conveyance  is  to  be  borne ;  for,  ^^  ^^^  ^ 
as  the  vendor  takes  an  interest  under  the  limitations,  it  does  not  ^n'^^^^^rent- 
foUow  that  the  rule  which  throws  this  expense  upon  the  purchaser  chai^ 
in  ordinary  cases,  would  apply  to  this.   A  question  ako  frequently 
arises  between  the  solicitors  of  the  respective  parties  to  a  con- 
veyance of  this  nature,  as  to  which  of  them  is  entitled  to  prepare 
the  deed,  it  being   partly  in  the  nature  of  a  purchase-deed, 
which  it  is  well  known  is  always  prepared  by  the  purchaser's 
solicitor,  and  partly  of  a  lease,  which  is  invariably  prepared  by 


(h)  Note  (6)  next  page. 
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c^coctncC  for 


Ttdatuwk. 


CottTejano;. 

to  tLVd^ 

lir/jiting 

with  rgriiaiii' 
der  to  fHir- 
cliaiier  in  fee. 


Au^.,  of  the  secoDd  part :  [Whkkkas  the  said  [r^aior]  is 
seised  of  i£^  lands  ADd  berediiazDents  heranafia  deKrllvi 
aikd  Lerebj  conTejed  in  fee-simple,  free  from  mcmnbitnices : 
AsD  «HKhF\s  the  8ud  [r^i^or]  has  agreed  vith  the  svd 
\jniTrK*iA^r\  for  the  sale  to  him  of  the  hereditaments  herein- 
after conveyed,  in  fee-simple,  free  from  incmnlHaDees,  in  eon- 
sideraiion  of  the  jearlj  rent-charge  hereinafter  limited,  iui 
of  the  coTenanta  on  the  part  of  the  said  [piirdka^er]  herds- 
after  coL^ialned  [recital  of  agrean^nni  om  to  deed*  and  documenU 
of  titU  if  required,  ut  anU,  p.  380].  NOW  THIS  IXDEX- 
TU££]  ^\:[TN£SS£TH,  that,  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  jearlj  rent-charge  of 

£ ,  hereinafter  limited  to  the  said  [vender]^  and  of  the 

coTenants  on  the  part  of  the  said  ipurcJuuer]  hereinafter  con- 
tained, he,  the  said  [vendor]  hereby  grants  and,  as  beneficiil 
owner  conveys  (d),  nnto  the  said  [purchaser]^  and  his  heirs  All 
THAT,  See,  [parcels]  :  To  hold  all  the  premises  Unto  the  ssiJ 
[purchaser],  and  his  heirs.  To  the  csb  that  the  said  [vendor, 
his  heirs  and  assigns,  may  receive  a  perpetual  yearly  rent- charge 
charged  npon,  and  issuing  ont  of  all  the  premises  hereby  coo- 
Teyed,  and  any  part  thereof,  and  to  he  paid  by  equal  qnarterlj 

payments  npon  the day  of ,  the  day  of . 

the day  of ,  and  the day  of ,  the  first  of 


Stamp. 


the  lessor's  solicitor.  The  object  of  the  rule  which  aasignB  to 
a  purchaser  the  expense  of  preparing  his  oonyeyance,  and  to 
his  Bolicitor  the  task  of  preparingy  must  have  been  that  the 
purchaser  may  mould  his  conveyance  in  his  own  way ;  but  in  ^ 
present  instance,  as  the  vendor  also  takes  an  interest  in  the 
property,  namely,  the  rent,  the  limitation  of  which  he  must  vish 
to  regulate,  the  reason  applies  equally  to  him.  In  such  cases  it 
seems  fair  that  the  expense  should  be  borne  by  the  parties 
equally,  and  the  business  jointly  transacted  by  the  solicitors. 

(6)  As  to  the  stamp  on  a  conveyance  in  consideration  of  a  rentr 
charge,  see  sect.  72  of  the  Stamp  Act,  1870,  set  out  ante^  ^  370. 
Inasmuch  as  this  deed  creates  a  rent-chaige  in  perpetuity  and  not 
for  a  life  or  lives,  or  for  a  term  or  estate  determinable  on  a  life  or 
lives,  it  is  nt>t  within  sect.  12  of  the  stat.  18  &  19  Vict  c.  15,  tf^ 
does  not  require  registration  tmder  that  Act. 

(e)  These  recitals  are  not  strictly  necessary,  and  may  be  omitted 
if  desired ;  but  see  ante,  p.  142. 

(d)  The  vendor's  covenants  for  title  will  be  conditioned,  bj 
Tirtue  of  the  statute,  upon  the  fulfilment  by  the  purchaser  of  tbe 
covenants  on  the  purchaser's  part  contained  in  the  conveyancei  tf 
the  property  is  conveyed  expressly  subject  to  the  rent-chaxge  uii 
to  the  performance  of  the  covenants. 
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fluch  payments  to  be  made  on  the day  of next  {e)  ;  ^^^^  ^^ 

And  subject  and  so  charged  as  aforesaid,  and  also  subject  to  the  Fee  in  Con- 
performance  of  the  covenants  and  obligations  on  the  part  of  "y^^^iSii' 
•  Eent. 


(e)  Here  followed,  before  the  Conveyancing  and  Law  of  Property 
Act,  1881,  came  into  force,  the  powers  of  distress  and  entry,  which 
may  now  be  omitted  in  reliance  on  the  provisions  contained  in 
sect.  44  of  that  Act,  which  gives  certain  remedies  to  the  person 
entitled  to  an  annual  sum  charged  upon  land,  not  being  a  rent 
incident  to  a  reversion.  By  sub-section  (2),  if  the  annual  sum  is 
in  arrear  for  twenty-one  days,  the  person  entitled  to  receive  it 
may  distrain;  and  by  sub-section  (3),  if  the  annual  sum  is  in 
arrear  for  forty  days,  he  may  enter  into  possession  of,  and  hold  the 
land  charged,  or  any  part  thereof,  and  take  the  annual  income 
thereof,  until  thereby  or  otherwise  the  annual  sum  with  any 
arrears  is  paid.  Sub-section  (4)  provides  that  the  person  entitled 
to  the  annual  smn,  whether  he  enters  into  possession  or  not,  may 
limit  a  term  in  the  land  charged  to  a  trustee  for  the  purpose  of 
securing  payment. 

These  enactments  will  be  found  set  out,  sub  tit.  Annuities, 
ante,  Vol.  L  at  pp.  671,  673,  and  a  full  discussion  of  the  nature 
and  incidents  of  rent-charges  will  be  found  in  that  place. 

If  it  is  desired  to  insert  express  powers  of  distress  and  entry, 
they  would  be  in  place  here,  and  might  run  as  follows  : — 

"And  to  this  further  use,  that,  if  and  so  often  as  any  Power  of 

quarterly  payment  of  the  said  rent-charge  of  £ ,  or  any 

part  thereof,  shall  be  unpaid  by  the  space  of  twenty-one  days 
after  any  of  the  days  appointed  for  payment  thereof  as  afore- 
said, it  shall  be  lawful  for  the  said  [vendor],  his  heirs  and 
assigns,  into  and  upon  the  premises  hereby  conveyed,  or  any 
part  thereof,  to  enter  and  distrain  for  the  said  rent-charge,  and 
all  arrears  thereof;  and  the  distress  and  distresses  then  and 
there  found  to  dispose  of,  according  to  law,  to  the  intent,  that 

thereby  or  otherwise  the  said  rent-charge  of  £ ,  or  so 

much  thereof  as  shall  then  remain  unpaid,  and  all  costs  and 
expenses  whatsoever  occasioned  by  the  non-payment  thereof, 
may  be  folly  paid  and  satisfied :  And  to  the  further  use,  Power  of 
that,  if  and  so  often  as  any  quarterly  payment  of  the  said  ^^^' 
rent-charge,  or  any  part  thereof,  shall  be  unpaid  by  the  space 
of  forty  days  next  after  any  of  the  days  appointed  for  the  pay- 
ment thereof  as  aforesaid,  although  no  formal  demand  thereof 
shall  have  been  made,  it  shall  be  lawful  for  the  said  [vendor], 
his  heirs  and  assigns,  into  and  upon  the  premises  hereby  con- 
veyed, or  any  part  thereof  in  the  name  of  the  whole,  to  enter, 
and  the  same  to  hold,  and  the  rents  and  profits  thereof  to  re- 
ceive and  take,  until  he  or  they  shall  thereby  or  otherwise  be 
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LXX.  Cmip     jj^Q  gi^i  j  [purchaser]  herein  coBtained,  and  to  the  inteot  tia: 
I'M  in  OoB-    the  same  may  be  binding  apon  the  heirs  and  assigiiB  of  tlie 


■^JJ^jJJj^    [purchaser]  f  To  the  use  of  the  said  [purchaser]  bis  lieiissi 
B«at.        assigns :  And  the  said  [purchaser]  hereby  coYenants  with  tL 


CoTenant  by     Baid  [vendor],  that  he  the  said  [_purchaser]j  his  heirs,  exeoitcfs, 
puTchaaer  to     administrators,  or  assigns,  will  henceforth  pay  unto  the  saii 

[vendor],  his  heirs,  or  assigns,  the  said  rent-charge  of  £ , 

at  the  times  and  in  manner  hereinbefore  appointed  in  ibat 
behalf  as  the  same  shall  become  payable,  without  any  dediK- 
and  to  expend  tion  (g) ;  And  ALSO,  that  he  the  said  [purchaser]^  his  heirs, 
eiectiDg  a        execntors,  administrators,  or  assigns,  wiU,  within  two  years 
meaaoage.        f^Qixi  the  date  of  these  presents,  erect  and  bnild,  on   the  pie- 
mises  hereby  conveyed,  with  proper  materials,  and  in  a  woil- 
man-like  manner,   one  good  and  substantial   messuage  or 
dwelling-house,   with  suitable  offices,  to  be  completed  ani 
finished  within  the  period  aforesaid ;  in  which  erection  and 
building  the  said  [purchaser],  his  heirs,  executors,  adminis- 
trators, or-assigns,  will  lay  out  and  expend  the  sum  of  £ 

at  the  least,  and  will  on  the  request  of  the  said  [vendor],  his 
heirs,  or  assigns,  produce  to  him  or  them  the  Touchers  or  re- 
ceipts for  such  expenditure,  and  at  all  times  hereafter,  at  his  and 
their  own  costs,  well  and  sufficiently  repair  or  replace  and  k&ef 
in  good  condition  the  said  messuage  or  dwelling-house  so  to  be 
erected  and  built,  and  will  at  his  and  their  own  costs,  insure  and 
keep  insured  the  same  in  some  respectable  office  for  insurance 

against  fire  to  the  amount  of  not  less  than  £ ,  and  will, 

from  time  to  time,  upon  request  produce  to  the  said  [vendor], 


fully  paid  and  satisfied  all  arrears  of  the  said  rent- 
cliarge,  and  also  so  much  of  the  said  rent-charge  as 
shall  accrue  due  during  such  possession ;  together  with  all 
costs  and  expenses  whatsoever  occasioned  by  reason  of  the 
non-payment  thereof;  and  such  possession,  when  taken,  to  be 
without  impeachment  of  waste." 

If  the  lands  are  in  lease,  a  term  of  years  should  be  limited 
to  a  trustee  for  the  vendor,  which  would  carry  the  rent  accruing 
under  the  demise,  during  which  the  powers  of  distress  and  entry 
would  otherwise  be  inoperative. 

(^)  See  ante,  p.  261  et  seq,,  as  to  the  effect  of  covenants  for 
the  payment  of  the  rent-charge.  The  vendor  is  entitled  to  the 
covenant  to  pay,  as  well  as  to  the  ohaxge  upon  the  land :  see 
Boufer  v.  Cooper,  2  Hare,  208 ;  Dixon  v.  Ganfere^  1  De  G.  d^  J. 
665. 


■ 
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his  heirs,  or  assigns^  the  policy  of  insurance  for  the  time  being    ^^^^'  ^^ 
in  force,  and  the  receipt  for  the  List  premium  that  shall  have    Fee  in  Con- 
fallen  due  in  respect  thereof:  Pbovided  always,  and  it  is    "yJJJ^pJSa' 
hereby  agreed  and  declared,  that  in  case  the  said  [puTcJMser]^        Bent. 
his  heirs  or  assigns,  shall  neglect  or  fail  to  perform  the  coye-  PtotIbo  for 
nant  hereinbefore  expressed,  for  the  erection  and  building  of  ^^^^^  ^ 

*  **         non-peifonn- 

a  messuage  or  dwelling-house,  pursuant  to  that  covenant,  on  ance  of  cove- 
the  premises  hereby  conveyed,  and  the  production  of  the  b^^^v 
vouchers  or  receipts  relating  to  the  expenditure  hereinbefore 
covenanted  to  be  made  therein,  it  shall  be  lawful  for  the  said 
[vendor],  his  heirs,  and  assigns,  to  enter  into  and  upon  the 
premises  hereby  conveyed,  to  execute  and  do  aU  such  works, 
operations,  acts,  and  things  as  may  be  necessary  for  or  in  re- 
lation to  the  erection  and  building  and  maintenance  of  the  said 
messuage  or  dwelling-house  pursuant  to  the  covenants  and 
stipulations  in  that  behalf  hereinbefore  contained,  and  to  hold 
and  enjoy  the  same  premises  and  receive  the  rents  and  profits 
thereof,  until  all  the  said  covenants  and  stipulations  shall  have 
been  fully  performed  and  satisfied,  and  until  the  said  [pur- 
chctser],  his  heirs  or  assigns,  shall  have  paid  to  the  said 
[vendor],  his  heirs  or  assigns,  all  costs,  charges,  and  expenses 
properly  incurred  by  him  or  them  in  or  about  any  such  works, 
operations,  acts,  or  things  as  aforesaid,  or  caused  or  occasioned 
by  breach  of  any  of  the  said  covenants  or  stipulations,  with 
interest  thereon  at  the  rate  of  5  per  cent,  per  annum  from  the 
dates  at  which  the  same  shall  respectively  have  been  incurred 


(h)  It  may  be  doubted  whether  the  principle  of  the  decision  in 
the  case  of  the  London  and  South-  Western  Bail.  Co.  v.  Gomm,  20 
Ch.  D.  562  (as  to  unlimited  restrictive  covenants,  see  ante,  p.  293) 
would  not  apply  to  absolute  powers  of  re-entxy  for  breach  of 
restrictive  covenants  of  this  nature,  so  as  to  render  them  void  as 
creating  a  perpetuity.  The  power  in  the  text  has  therefore  been 
limited  to  such  entry  as  may  be  necessary  to  remedy  the  'breach 
of  the  covenant,  which  would  bring  it  within  the  provisions  with 
regard  to  relief  against  forfeiture  contained  in  sect.  14,  sub-sects. 
(1)  and  (2)  of  the  Conveyancmg  and  Law  of  Property  Act,  1881 
(44  k  45  Vict.  c.  41),  and  the  power  thus  limited  is,  as  it  is  con- 
ceived, free  from  all  objection  on  the  ground  of  its  creating  a 
perpetuity. 

It  must  be  borne  in  mind  that  restrictive  covenants  for  the 
erection  and  maintenance  of  buildings,  &c.,  or  the  execution  or 
performance  of  other  works  or  acts,  will  not  be  enforced  against 
the  assigns  of  the  covenantor  even  with  notice :  see  ante, 
p.  294. 
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U^  Otm-     unto  payment  thereof,  or  until  sach  costs,  charges,  eipenses, 

7ee  in  Con-     and  interest  shall  have  been  fhlly  paid  and  satisfied  out  of 

^S?Pm'    *^®  ^*  ^^^^  *^*  profits  (t).     [Acknowledgment  and  unier- 

Bent         taking  as  to  deeds  and  documents  of  titU,  if  reqyireit  vi  ante, 

p.  881]  (i). 


(»)  If  it  be  the  intention  of  the  parties  that  the  rent-chAigeBb&Il 
be  redeemable  the  following  provisions  may  be  here  added:— 

Power  for  the  "  PROVIDED  ALWAYS,  and  it  is  hereby  agreed  and  deckredtbt 
^Mo^e  ^  <^<^^  ^®  ^d  [purchaser],  his  heirs  or  assigns,  shaU  at  uf 
rent-chaige.      time  during  the  lives  and  life  of  the  said  [vendor]  and  [par- 

chaser],  and  of  the  survivor  of  them,  or  within  twenty-one 
years  after  the  death  of  snch  survivor,  be  desirous  of  pur- 
chasing or  redeeming  the  said  rent-charge,  and  of  such  his  or 
their  intention  shall  give  unto  the  said  [vendor],  his  heiis  Gt 
assigns,  six  calendar  months'  notice  in  writing,  to  expin 
withiu  the  last  mentioned  period,  then  the  said  [verukfrl  ^ 
heirs  or  assigns,  shall  on  the  expiration  of  such  notice,  ub 
receiving  aU  sums  of  money  which  shall  be  due  in  respect  of 
the  said  rent-charge  up  to  the  day  of  purchasing  the  same, 

accept  and  take  the  sum  of  £ as  the  price  and  in  fol 

satisfaction  or  redemption  of  the  said  rent-charge ;  and  on 

receipt  of  such  sum  of  £ ,  and  of  all  such  sums  of  money 

as  aforesaid,  shall  convey  and  release  the  said  rent-cbaige 
unto  the  said  [purchaser],  his  heirs  and  assigns,  or  as  he  or 
they  shall  direct." 

The  statutory  power  given  by  sect.  45  of  the  Ck)nveyancing  m^ 
Law  of  Property  Act,  1881  (44  <fe  45  Vict.  c.  41)  for  the  redem^ 
tion,  by  application  to  the  Land  Commissioners,  of  quit  rents  and 
other  perpetual  rentrcharges  does  not  apply  to  rent^^harges 
reserved  on  sales  of  land :  see  sub-sect.  5. 

{k)  A  counterpart  of  this  deed  is  usually  executed  to  be  retained 
by  the  grantee  of  the  rent. 


^ 
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LXXI.  CONVEYANCE  in  Feb  of  Lands   which 
are  subject  to  a  perpetual  RENTOHABaE. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  \yendor\  of,  &c.,  of  the  one  part,  and  [pwrchaBer\  Parties. 
of,  &o.,  of  the  other  part :  Whebeas  by  an  indentnre  dated,  Bedtols : 
&o.,  and  made  between  [A.  B.],  of  the  one  part,  and  the  said  o^  conjeyance 
[vendor]^  of  the  other  part,  the  piece  of  land  and  hereditaments  consideratioii 
hereby  conveyed  were  assured  unto  the  said  [vendor]  and  his  of  rentcharge; 
heirs  to  the  use  that  the  said  [A.  B.],  his  heirs  and  assigns, 

should  thenceforth  receive  a  yearly  rentcharge  of  £ 

issuing  out  of  the  same  hereditaments,  to  be  paid  by  half- 
yearly  payments,  on  the day  of ,  and  the day 

of in  every  year,  and  subject  thereto  to  the  use  of  the 

said  \yendoT\y  his  heirs  and  assigns ;  And  the  indenture  now  of  buUding 

in  recital  contains  a  covenant  by  the  said  [vendor']  for  payment  ^^®°*^    » 

of  the  said  rentcharge,  and  also  to  build  a  messuage  or 

dwelling-house  with  the  appurtenances  thereto,  and  to  repair, 

maintain,  and  insure  the  same  as  therein  is  mentioned :  And  of  erectioii  of 

WHEBEAS  the  said  {vendor]  has  since  the  date  of  the  herein-  house  ;^' 

before  recited  indenture  built  and  erected  upon  the  said  piece 

of  land  a  messuage  or  dwelling-house  with  the  appurtenances 

thereto,  in  performance  of  and  pursuant  to  the  covenant  in 

that  behalf  contained  in  the  same  indenture :  And  whbbbas  ;^  agreement 

for  sale 

the  said  [vendor]  has  agreed  with  the  said  {j^choAer]  for  the  subject  to 
sale  to  him  of  the  said  piece  of  land  and  hereditaments  hereby  ^^^^fj 
conveyed  with  the  said  messuage  or  dwelling-house  so  erected  nanta. 
and  made  thereon    as    aforesaid,   with    the    appurtenances 

subject  as  is  hereinafter  mentioned,  at  the  price  of  £ . 

NOW  TfflS  INDENTURE  WITNESSETH  that,  in  pur-  Ttstaivm. 
suance  of  the  said  agreement,  and  in  consideration  of  the  sum  Conveyance. 

of  £ paid  to  the  said  [vendor]  by  the  said  [purchaser^  of 

which  sum  of  £ the  said  [vendor]  hereby  acknowledges 

the  receipt,  the  said  [vendor]  hereby  as  beneficial  owner  conveys 
unto  the  said  [pwrchaser]  and  his  heirs  All  that  piece  or  Parcels : 
parcel  of  land,  &c.  [describe  parcels],  and  all  that  messuage  or  ^^^  ^^ 
dwelling-house  which  has  been  recently  built  and  erected  on 
the  said  piece  or  parcel  of  land  as  aforesaid,  with  the  stable, 
coachhouse,  outbuildings,  and  appurtenances  thereto  belong- 
ing. To  HOLD  all  the  premises  hereby  conveyed,  subject  to  the 
said  rentcharge  of  £ reserved  by  the  hereinbefore  recited 

B. — YOL.   Y.  0  0 
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LXXI.  Cob. 


VMfUJMtto 

B«Btekflxf«. 

Habendum. 

Corenaot  by 
purchaser  to 
paj  the  rent* 
charge,  ftc, 
and  for 
indemnity. 


indenture  and  to  the  corenants  on  the  part  of  the  aid 
[vendor]  therein  contained,  and  to  mil  powers  and  rerndfi 
for  the  recoTery  and  aecnring  payment  of  the  said  resfcchiiie, 
Unto  and  to  the  nse  of  the  said  [purchaser]^  his  hein  vi 
assigns ;  And  the  said  [pureha»er\  hereby  coTonants  with  t!^ 
said  [vendor]  that  he  the  said  [purchaser],  his  hein  ni 
assigns,  will  henceforth  pay  the  said  rentcharge  of  1 — - 
reserred  by  the  hereinbefore  recited  indenture,  and  perfora 
and  obserre  all  the  coyenants  on  the  part  at  the  sud  [teniffr] 
and  conditions  contained  in  the  same  indenture,  and  on  tk 
part  of  the  grantee  of  the  hereditaments  hereby  eoawfei  to 
be  performed  and  obserred,  and  will  at  all  times  ka^  u- 
demnified  the  said  [vendor]^  his  heirs  and  assignB,  eriik 
and  effects,  gainst  all  actions,  proceedings,  costs,  exfoau, 
damages,  claims,  and  demands  whatsoeyer  on  acoooni  or  a 
respect  of  snch  rentcharge,  coyenants,  and  conditions. 
In  WITNBSS9  &c« 


Parties. 

Recitals : 

of  seisin  of 
mortgagor ; 


LXXn.  CONVEYANCE  by  a  MoBTaAONi  fl«^ 
MoBTOAGOB  of  a  Perpetual  Rentcharge  eomfrud 
in  the  Mobtoaoe,  and  of  Fbeehold  Bsvebsiohs 
and  Rents  of  Lands  sviject  to  Leasei  cbo 
comprised  in  the  Mobtoaoe. 


THIS  INDENTURE,  made  the 


day  of »18^»     I 


Between  [mortgagee]  of,  &c.,  of  the  first  part ;  [fnortg(ig(^] 
of,  &c.,  of  the  second  part ;  and  [purchaser]  of,  &e.f  of  ^ 
third  part :  Whebeas  at  the  date  of  the  indenture  next 
hereinafter  recited,  the  said  [mortgagor]  was  seised  of  or 
entitled  to  the  seyeral  pieces  or  parcels  of  land  9sA 
hereditaments  described  in  the  schedule  hereunder  written, 
for  an  estate  in  fee  simple  in  possession  free  from  ineoiD* 
brances,  but  subject  as  to  such  of  the  said  hereditaments 
as  are  described  in  the  second  part  of  the  said  schedule  to  ^ 


of  mortgage  ; 
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•several  indentares  of  lease  affecting  the  same  hereditaments  IiXXII.  Cm* 
respectively  therein  mentioned,  and  with  the  benefit  of  the    Xenteharye 
said  indentares  of  lease  and  of  the  rents  thereby  reserved,  S*  JS^^^d 
and  of  the  covenants  on  the  part  of  the  respective  lessees,      Xenu  of 
and  conditions  contained  in  the  said  indentares  of  lease      >ffL 
respectively:  And  whereas,  by  an  indenture  of  mortgage 
•dated,  &c.,  and  made  between  the  said  [mortgagor]  of  the 
one  part,  and  the  said  [martg<igee]  of  the  other  part,  the 
pieces  or  parcels  of  land  and  hereditaments  described  in  the 
-said  schedale  hereto,  bat  as  to   sach  of  the  same  here- 
-ditaments  as  are  described  in  the  second  part  of  the  same 
«chedale  sabject  and  with  sach  benefit  as  aforesaid,  were 
conveyed  to  the  ase  of  the  said  [mortgagee],  his  heirs  and 
assigns,  by  way  of  mortgage,  to  secare  the  payment  to  the 
Maid  [mortga^gee],  his  execators,  administrators,  and  assigns, 

of  the  sam  of  £ ,  and  interest  thereon  as  therein  is 

mentioned :  And  whebeas  by  an  indenture  dated,  &c.,  and  of  conveyanee 
made  between  the  said  [mortgagee]  of  the  first  part,  the  said  ^f^^^e^ 
[mortgagor]  of  the  second  part,  and  [A.  B.]  of  the  third  part,  charge ; 
the  said  [mortgagee]  and  [mortgagor]  conveyed  ante  the  said 
£  A.  B.]  and  his  heirs  all  sach  of  the  said  pieces  or  parcels  of 
land  and  hereditaments  as  are  described  in  the  first  part 
of  the  said  schedale  hereto,  freed  and  discharged  from  all 
principal  monies  and  interest  secared  by  the  hereinbefore 
recited  indenture  of  mortgage,  and  all  securities  for  the  same, 
to  the  use  that  the  said  [mortgagee],  his  heirs  and  assigns, 

flhould  thenceforth  receive  a  yearly^  rentcharge  of  £ 1 

issuing  out  of  the  same  hereditaments,  to  be  paid  by  half- 
yearly  payments  on  the  day  of and  the day 

of  —  in  every  year,  and  subject  thereto,  and  to  the 
covenants  on  the  part  of  the  said  [A.  B.]  therein  contained, 
to  the  use  of  the  said  [A.  B.],  his  heirs  and  assigns ;  And 
the  indenture  now  in  recital  contained  covenants  on  the  part 
of  the  said  [A.  B.]  for  payment  of  the  said  rentcharge  at  the 
times  and  in  manner  aforesaid,  and  also  covenants  that  he, 
the  said  [A.  B.],  his  heirs  or  assigns,  would  build  on  the 

said  pieces  or  parcels  of  land  hereinafter  described,  

messuages  or  dwelling-houses  of  the  nature  and  in  the 
manner  therein  mentioned,  and  would  maintain]  and  repair 
the    same    respectively  and  insure  the   same   in  the   sum 

of  £ each,  and  produce  to  the  said  [mortgagee],  his  heirs 

and  assigns,  the  last  receipts  for  premiums  and  the  policies 
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of  such  insarances  respectiyely  as  therein  mentioned;  Afii> 
it  was  by  the  indenture  now  in  recital  declared  between  the 
said  [mortgagor]  and  [mortgagee]  that  the  said  rentcharge  of 
£ thereby  limited  should  be  snbstitated  for  the  said 


of  erection  of 
hooses  ; 


of  state  of 

mortgage 

debt; 


of  agreement 
for  sale  of 
rentcharge, 
&c. 


pieces    or    parcels  of  land  and   hereditaments 

described,  and  thereby  conveyed  as  a  security  for  the  payment 

to  the  said  [mortgagee],  his  executors,  administrators,   and 

assigns,  of  the  said  principal  sum  of  £ and  interest 

secured  by  the  hereinbefore  recited  indenture  of  mortgage, 
and  should  be  subject,  so  far  as  the  different  nature  of  tiie 
security  would  admit,  to  a  like  equity  of  redemption,  and  to 
like  powers  of  sale  and  other  powers,  remedies,  and  proTisions 
as  are  contained  in  the  same  indenture  of  mortgage  wi^ 
respect  to  the  said  hereditaments  therein  comprised  (I)  :  Aia> 
WHEREAS  the  said  [A.  B.]  has,  since  the  date  of  the  last 
hereinbefore  recited  indenture,  built  on  the  said  seyeral  pieces 
or  parcels  of  land,  described  in  the  first  part  of  the  said 

schedule    hereto,    messuages    or  dwelling-houses   as 

appears  by  such  description,  pursuant  to  the  covenants  in 
that  behalf  contained  in  the  same  indenture :  And  whebeas 
the  said  principal  sum  of  £ secured  by  the  hereinbefore 


recited  indenture  is  still  due  and  owing  to  the 
[mortgagee],  but  all  interest  thereon  has  been  paid  up  to  the 
date  of  these  presents :  And  whebeas  the  said  [mortgagor] 
has  agreed  with  the  said  [purchaser]  for  the  sale  to  him  of  the 

said  yearly  rentcharge  of  £ and  the  benefit  of  all  powers 

and  remedies  for  securing  pajnnent  thereof,  and  of  all 
covenants  on  the  part  of  the  said  [A.  B.]  contained  in  the 

hereinbefore  recited  indenture  of  the  day  of  — > — , 

18 — ,  and  also  of  the  freehold  reversion  of  and  in  the  said 
pieces  or  parcels  of  land  and  hereditaments  described  in  the 
second  part  of  the  said  schedule  hereto,  expectant  on  Hie 
determination  of  the  several  terms  therein  granted  by  the 
said  several  indentures  of  lease  respectively,  and  of  the 
benefit  of  the  rents  reserved  by  and  of  the  covenants  on  the 
parts  of  the  respective  lessees  and  conditions  contained  in  the 


(J)  This  deed  would  also  contain  a  proviso  that^  till  notice  to 
the  contrary  by  the  mortgagee,  the  receipts  of  itte  mortgagor 
should  be  sufficient  discharges  for  the  payments  of  the  rent- 
charge,  but  the  recital  of  this  provision  is  not  material  to  the 
present  purpose. 
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same  indentures  of  lease  respectively  for  the  price  of  £ :  LXXll.   Con- 

Anb  whebeas  it  has  been  agreed  that  the  sum  of  £ — — ,    Bentoharge 
part  of  the  said  purchase-money,  shall  be  paid  to  the  said  "^  Frwhold 
[mortgagee]  in  discharge  and  satisfaction  of  the  said  principal     and  Bents 

sum  of  £ 80  owing  to  him  as  aforesaid,  and  that  he,  the    *'  J|JJ^  ^ 

said  [mortgagee'],  shall  join  in  these  presents  for  the  purpose 

and  in  manner  hereinafter    appearing :    NOW  THIS  IN-  Testatum, 
DENTURE  WITNESSETH  that  in  pursuance  of  the  said 

agreements  and  in  consideration  of  the  sum  of  £ now  paid 

to  the  said  [mortgagee]  at  the  request  of  the  said  [mortgagor], 

of   which    sum    of    £ the    said    [mortgagee]    hereby 

acknowledges  the  receipt,  and  of  the  further  sum  of  £ 

now  paid  to  the  said  [mx)rtgagor]  by  the  said  [purchaser],  of 

which  several  sums  of  £ ,  and  £ respectively,  making 

together  the  sum  of  £ ,  the   said  [mortgagor]  hereby 

acknowledges  the  payment  in  manner  aforesaid  and  receipt 
respectively,  he,  the  said  [mortgagee]  hereby  grants  and  as 
mortgagee  conveys,  and  the  said  [mortgagor]  hereby  confirms 
and  as  beneficial  owner  conveys  unto  the  said  [purchaser]  and 
his  heirs.  All  that  the  said  perpetual  yearly  rentcharge  of  Conveyance  of 

£ ,  limited  by  the  hereinbefore  recited  indenture  of  the  ">^*charge, 

day  of 18 — ,  and  issuing  out  of  the  several  pieces 

or  parcels  of  land  and  hereditaments  particularly  described  in 

the  first  part  of  the  schedule  hereto,  and  all  future  payments 

of  the  said  rentcharge;  And  also  all  those  pieces  or  parcels  and  rents  and 

of   land    and    hereditaments  particularly  described  in  the  "^®^*^5a^^ 

second  part  of  the   said   schedule,   and  comprised  in  and 

demised  by  the  several  indentures  of  lease  mentioned  in  the 

same  part  of  the  said  schedule  and  therein  «et  opposite  to  the 

several  pieces  or  parcels  of  land  and  hereditaments  to  which 

the  same  indentures    respectively    relate,   and  the   several 

yearly  rents  also  mentioned  in  the  second  part  of  the  said 

schedule,  and    reserved    by    the    said    indentures  of  lease 

respectively,  and  amounting  in  the  aggregate  to  the  sum  of 

£ ;  Am)  ALSO  the  full  benefit  of  all  powers  and  remedies  and  benefit 

for  recovering  and  securing  payment  of  the  said  rentcharge  ^  P®'^®"*    ®- 
and  rents  respectively ;  And  of  all  covenants  on  the  part  of 
the  said  [A.  B.]  and  of  the  said  several  lessees  respectively 

contained  in  the  hereinbefore  recited  indenture  of  the 

day  of ,  18 — ,  and  in  the  said  several  indentures  of  lease 

respectively,  To  hold  all  the  premises    hereby    conveyed  Hahendum. 
UNTO  AND  TO  THE  USE  of  the  Said  [purchaser],  his  heirs  and 
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LXJII.   Con-  assigns,  Subject  neYertbeleBS  as  to  the  premises  8ec(»dlj 

B/nUihMige    hereby  coDYeyed  to  the  residue  now  unexpired  of  the  seTenI 

SoTwSon^  terms    therein    granted    by    the    said    indentures  of  leak 

mud  Smti     respectively. 
of  Land!  in         /  . 

In  witness,  &c. 


The  Schedule  above  befebbsd  to. 


Parties. 


RedtaU: 

of  conveyance 
of  land  in 
consideration 
of  prior  rent- 
chat^^e ; 


LXXin.  CONVEYANCE  in  Fee  by  Co-pabtkebs, 
in  GONSiDEBATiON  of  a  perpetual  Rentchabge,  •;' 
Pabt  of  Lands  and  Easements  held  by  ^^^ 
Vendors  subject  to  a  prior  Rentchabge  ^^^ 
Covenants. 


THIS  INDENTURE,  made  the 


day  of  • 1 18-r 


Between  [vendor],  of,  &c.,  cotton-spinners  and  nuuiufK- 
tarers,  and  co-partners (m), of  the  one  part,  and  [purcha»erlol 
&c.,  of  the  other  part :  Whebeas  by  an  indentore  dated  the 

day  of ,  1850,  and  made  between  [A.B.]  of  the 

one  part,  and  [C.  D.]  of  the  other  part,  the  hereditaments 
hereby  conveyed,  together  with  other  hereditaments,  weie 
assured  nnto  the  said  [G.  D.]  and  his  heirs,  together  with 
full  liberty,  &c.  [recite  fuUy  from  the  conveyance  all  ^^' 
menu,  rights,  and  liberties,  exceptions  and  resercatiof^t 
affecting  the  property  now  sold],  to  hold  all  the  premises  by 
the  indenture  now  in  recital  expressed  to  be  assured,  sabje<^ 
as  aforesaid,  unto  the  said  [C.  D.]  and  his  heirs,  to  uses 
limiting  thereout  unto  the  said  [A.  B.],  his  heirs  and  assigns. 
a  perpetual  yearly  rentcharge  of  1001.  to  be  paid  by  equal 

half-yearly  payments  on  the day  of ,  and  the 

day  of in  every  year,  with  certain  powers  for  the  re- 


im)  As  to  conveyances  of  land  by  partners,  see  ante,  p 
note  (k). 
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oovery  thereof,  and  subject  thereto,  to  the  use  of  the  said  LXXIIL  (km- 
[C.  D.],  his  heirs  and  assigns ;  And  in  the  indenture  now  in  Fee,  in  Con- 
recital  are  contained  a  covenant  by  the  said  [C.  D.]  for  pay-  SenShme' 
ment  of  the  said  rentcharge  of  1002.,  and  also  covenants,  of  Fart  of 
&c.  [set  out  so  far  as  necessary  any  covenants  affecting  the  \  Frior  ^ 
property  now  soJd\ :  And  wheeeas  by  or  by  virtue  of  divers  Eentcharge. 
mesne  assurances  and  acts  in  the  law,  and  ultimately  by  an  of  mesne 

indenture  dated  the  day  of  ,   1870,  and  made  ^J^^. 

between  [E.  F.]  of  the  one  part,  and  the  said  [vendors']  of  &nce  to 
the  other  part,  the  hereditaments  comprised  in  the  herein-  ^'''*^^"' 

before-recited  indenture  of  the  day  of  ,   1850, 

became  vested  in  the  said  [vendors']^  their  heirs  and  assigns, 
as  tenants  in  common  in  equal  shares,  but  subject  to  the  said 
yearly  rentcharge  of  lOOZ.,  and  to  the  covenants  on  the  part  of 
the  said  [G.  D.],  and  conditions  reserved  by  and  contained  in 
the  sanie  indenture  respectively :  And  whebeas    the  said  of  agreement 
[vendors]  have  agreed  with  the  said  [jpur chaser]  for  the  sale  to  ^^  /  ° 
them  of  the  fee  simple  in  possession  of  the  hereditaments 
hereinafter  conveyed  (subject  as  is  hereinafter  mentioned),  in 
consideration  of  a  clear  yearly  rentcharge  or  fee  farm  rent  of 
SOL,  and  of  the  covenants  on  the  part  of  the  said  [jpurchaser] 
hereinafter  contained :   And  whebeas  the  deeds  and  docu-  of  agree- 
ments specified  in  the  schedule  hereto  are  now  in  the  posses-  ]^^^ci^^ 
sion  of  the  said  [vendors\  or  one  of  them  (n),  and  it  was  deeds. 
upon  the  treaty  for  the  said  sale  agreed  that  the  same  should 
remain  in  the  hands  of  the  said  [<grantors]^  or  one  of  them, 
and  that  the  said  [vendors]  should  give  to  the  said  [purchaser] 
such  acknowledgment  and  undertaking  in  respect  thereof  as 
hereinafter  appears:    NOW    THIS    INDENTURE    WIT-  Testaiwa, 
NESSETH,  that  in  consideration  of  the  yearly  rentcharge 
hereinafter  limited,  and  of  the  covenants  hereinafter  con- 
tained,  and  on  the  part  of  the    said  [purchaser]^  to  be 
paid,  performed,   and    observed,   each    of   them    the    said  Conreyance. 
[vendors\  according  to  his  estate  and  interest  in  the  said 
hereditaments  hereby  conveyed,  hereby  grants,  and  as  bene- 
ficM  owner  conveys,  nnto  the  said  [puTcha»er]  and  his  heirs. 

All  that  plot  of  land  situate  at  ,  in  the  parish  of  Parcels: 

aforesaid,   containing  in  the  whole  superficial 

square  yards  or  thereabouts,  which  plot  of  land  is  more  par-  LmcL 

(ft)  See,  as  to  the  custody  of  deeds  by  tenants  in  common,  ante^ 
p.  253. 
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LXXIII.  Con- 

▼eyanoe  in 

Foe,  in  Con- 

lidoration  of 

Senteliarge, 

of  Part  of 

Land  Snbjeot 

to  Prior 
Bentoharge. 


Easementfl. 


Habendum, 

LimitatioD 
of  rent- 
chaige. 


CoYonants  by 
puiehaaer  : 

to  pay  rent- 
charge  (o), 


and  taxes ; 


ticularly  delineated  and  described  in  the  plan  thereof  drawn 
upon  these  presents,  and  is  therein  coloured  green,  and  is 
part  of  the  said  hereditaments  comprised  in  the  hereinbefore- 
recited  indenture  of  the  day  of ,  1850,  together 

with  such  liberties  of  way,  and  of  taking  water    from  the 

river  ,  and  of  laying  pipes  and  drains  across  streets  as 

were  granted  to  the  said  [vendoTB]  by  the  same  indenture 

(except  as  in  the  same  indenture  of  the  day  of ^ 

1850|  is  excepted),  so  far  as  such  liberties  and  exceptions 
apply  to  or  affect  the  hereditaments  hereby  conveyed.  To 
HOLD  all  the  premises  (except  and  subject  as  aforesaid) 
unto  the  said  [purchaser]  and  his  heirs,  to  thb  ubb  that 
the  said  [vendors]^  their  heirs  and  assigns,  shall  hence- 
forth receive  out  of  the  premises  hereby  conveyed  a  clear 
yearly  rentcharge  of  602.,  to  be  charged  upon  all  the  pre- 
mises hereby  conveyed,  and  every  part  thereof,  and  to  be  paid 
by  equal  half-yearly  payments,  on  the  25th  day  of  March  and 
the  29th  day  of  September  in  every  year,  without  deduction 
(except  property  tax),  the  first  payment  thereof  to  be  made 
on  the  29th  day  of  September  next;  and  subject  to  the 
said  yearly  rentcharge  of  502.,  and  to  the  powers  and  remedies 
for  recovering  and  securing  the  payment  thereof,  and  to  the 
performance  and  observance  of  the  several  covenants  on  the 
part  of  the  said  [C.  D.],  and  conditions  reserved  and  contained 

by  and  in  the  hereinbefore-recited  indenture  of  the  day 

of ,  1860,  respectively,  to  the  use  of  the  said  [pur- 

cha8er\  his  heirs  and  assigns :  And  the  said  [purch4i9er'\ 
hereby  covenants  vdth  the  said  \vendor9\  that  he  the  said 
[pwrchaser],  his  heirs  and  assigns,  will  pay  unto  the  said 
[vendor],  his  heirs  and  assigns,  the  said  yearly  rentcharge  of 
50Z.,  on  the  days  and  in  the  manner  hereinbefore  appointed 
for  payment  thereof,  vrithout  any  deduction,  except  property 
tax  thereon ;  And  will  pay  and  discharge  all  parliamentaiy, 
parochial,  and  other  taxes,  rates,  assessments,  and  other  im- 
positions whatsoever  (except  property  tax  on  the  rentcharge 
hereby  limited),  which  now  are,  or  at  any  time  hereafter  shall 
be  laid,  taxed,  assessed,  charged,  rated,  or  imposed  upon  the 
premises  hereby  conveyed,  or  any  erections  or  buildings  to  be 
erected  and  made  thereupon,  or  upon  any  part  thereof,  or 


(o)  See  note  (^),  cuUe,  p.  568. 
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upon  the  said  [grantors],  their  heirs  or  assigns,  for  or  in  LXXIII.  Con- 
respect  thereof,   by  authority  of  parliament,   or  otherwise  Fee,  in  Con. 
howsoever;  And  shall  within  two  years  [covenant  to  build  ^J^^l^e' 
and  to    repair,  ut    ante,  p.   558] ;    And  will  not  at  any  of  Part  of 
time    hereafter    permit    or   suffer   any  person    or   persons  toPrior^ 
whomsoever    to    use,    exercise,    or  carry    on    in    or    upon  Benteharge. 
the    said    plot    of    land    hereby  conveyed,  or    upon    any  to  build,  &c. ; 
part  thereof,  the  trade  or  business  (p)  of  a  working  tallow-  not  to  permit 

certain  trades 

chandler,  soap-boiler,  manufacturing  chemist,  distiller,  boiler-  to  be  carried 
maker,  or  slaughterman ;   And  will,  when  required  by  the  ^^  *' 
said  [vendors],  their  heirs  or  assigns,  make,  pave,  and  flag,  gti^t^^ 
and  at  all  times  when  and  where  and  so  often  as  need  or 
occasion  shall  require,  well  and  sufficiently  repair,  uphold, 
support,  amend,  maintain  and  keep  in  good  repair  and  con- 
dition, one  half  part  in  width  of  the  aforesaid  street  of  twelve 
yards  wide,  so  far  as  the  same  lies  co-extensive  with,  and 
immediately  adjoins  the  said  plot  of  land  hereby  conveyed ; 
And  also  shall  and  will  contribute  and  pay  imto  the  said  tocontribnte 
[vendors],  their  heirs  and  assigns,  a  fair  and  proportionate  ^^^^ 
share,  in  common  with  the  persons  who,  from  time  to  time,  bndge  and 
shall  be  in  possession  of  the  remainder  of  the  said  heredita- 
ments now  or  late  belonging  to  the  said  [A.  B.],  and  com- 
prised in  the  hereinbefore  recited  indenture  of  the day 

of ,  1850,  and  in  proportion  to  the  respective  quantities 

of  such  remainder  of  the  same  hereditaments  and  of  the  said 
plot  of  land  hereby  conveyed,  of  so  much  of  the  expense 
which  may  be  from  time  to  time  incurred  in  repairing  and 

supporting  the  bridge  across  the  river  ,  as  shown  on 

the  aforesaid  plan,  and  the  battlements  thereof,  as  also  the 
road  leading  therefrom  towards  and  into  the  [X.]  turnpike 
road,  as  may  be  chargeable  on  the  entirety  of  the  said  here- 
ditaments comprised  in  the  hereinbefore  recited  indenture 

of  the  day  of ,  1850,  and  payable  by  the  owners 

therefore,  under  or  by  virtue  of  the  " Bridge  Act,  1880;" 

And  each  of  them  the  said  [vendors],  so  as  to  be  liable  only  Covenants  by 

in  respect  of  one  equal  undivided  share  of  the  said  ▼®'"do™« 

premises  hereby  conveyed,  doth  hereby  for  himself  and  his  to  pay  chief 
assigns  covenant  with  the  said  [purchaser],  that   they  the  ™form^ 
said  [vendors],  their  respective  heirs  and  assigns,  will,  at  all  covenants. 


(p)  See  ante,  p.  291. 
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LXXIII.  Con. 

▼eyanoe  in 

Fee,  in  Con- 

ilderation  of 

Senteluurge, 

of  Part  of 

Land  Subject 

to  Prior 
Sentoharge. 


Power  to 
purchaser  to 
retain  rents 
and  distrain 
if  compelled 
to  pay  chief 
rent  (q). 


Proriaoas 
to  lights. 


times,  duly  pay  the  said  yearly  rentcharge  of  1001.,  and  cdao 
Mdll,  at  all  times,  observe  and  perform  all  the  coyenaats  in  the 

said  indenture  of  the  day  of  ,  1850,  contained, 

and  on  the  part  of  the  grantee  therein,  his  heirs  oi 
assigns,  to  be  observed  and  performed,  so  £Eur  as  the  same 
relate  to  such  part  of  the  hereditaments  comprised  in  the 
same  indenture  as  are  not  hereby  conveyed,  and  will  at  all 
times  keep  indemnified  the  said  [purchaser],  his  heirs  and 
assigns,  and  the  premises  hereby  conveyed  from  and  againsi 
the  payment  of  such  rent  and  the  performance  of  sncli 
covenants,  so  far  as  the  same  relate  to  such  part  of  the  said 
hereditaments  comprised  in  the  same  indenture  as  is  not 
hereby  conveyed,  and  from  and  against  all  costs,  claimsi 
and  demands  whatsoever  by  reason  of  the  non-payment, 
non-observance,  or  non-performance  thereof  respecti?elj ; 
And  that  whenever  the  said  [pttrchaserl,  his  heirs  or  assigns 
or  his  or  their  tenants,  shall,  either  by  reason  of  a  distress 
or  other  proceeding,  or  to  avoid  a  distress  or  other  proceeding, 
pay  the  said  yearly  rent  of  1002.,  or  any  part  thereof,  the  said 
[grantees],  their  heirs  and  assigns,  for  reimbursement  thereof, 
and  of  all  costs  occasioned  by  the  non-payment  thereof,  may 
retain  the  rent  hereby  reserved,  and  may  also  have  the  same 
or  the  like  remedy  by  distress  on  such  of  the  hereditaments 

comprised  in  the  said  indenture  of  the  day  of  — "i 

1850,  as  are  not  hereby  conveyed,  as  landlords  have  for  the 
recovery  of  rent  in  arrear  upon  common  leases,  and  may  also 
enter  into  receipt  of  the  rent  or  rents  now  or  hereafter  to  be 
payable  to  the  said  [vendors]  or  any  of  them,  or  their  or  any 
of  their  heirs  or  assigns,  in  respect  of  such  of  the  said  here- 
ditaments comprised  in  the  said  indenture  of  the  — —  day  of 

,   1850,  as  are  not  hereby  conveyed,  or  may  take  any 

one  or  more  of  such  remedies,  until,  thereby  or  otherwise,  the 
said  [purchaser],  his  heirs  or  assigns,  shall  be  reimbursed  all 
monies  and  expenses  which  they  may  have  paid  or  sustained 
by  reason  or  on  account  of  the  non-payment  of  the  said  rent 
of  1002.,  or  any  part  thereof;  Provided  also,  and  it  ^ 
hereby  agreed  and  declared  that  in  case  they  the  said 
[vendors],  their  heirs  or  assigns,  shall,  at  any  time  here- 
after, make  or  put  out  in  or  upon  any  building  to  be  erected 

{q)  As  to  the  insertion  of  such  powers  of  distress,  see  ^ 
p.  635,  note  (o). 
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upon  the  land  adjoining  the  north-westerly  side  of  the  said  U^XIII.  Cwi- 
plot  of  land  hereby  conveyed,  any  window  or  light  on  the   Fee,  in  Con- 
south-easterly  side  of  such  building,  they  shall  not  acquire  any    JeSShSme' 
permanent  right  to  the  continuance  of  such  window  or  light,     of  Part  of 
so  as  to  prevent  the  said  [purchaser],  his  heirs  or  assigns,      ^  prior^^ 
building  up  to  the  full  extent  of  the  said  plot  of  land  hereby   BantohMge. 
conveyed,  or  exercising  any  other  rights  or  privileges  to  which 
they  would  have  been  entitled  if  such  window  or  light  had 
never  existed  (r) ;    And   they  the  said  [grantors]    hereby  Acknowledg- 
acknowledge  the  right  of  the  said  [purchaser]  to  the  produc-  to^docimentL 
tion  of  the  documents  specified  in  the  schedule  hereunder 
written,  and  to  the  delivery  of  copies  thereof,  and  undertake 
for  the  safe  custody  thereof. 
In  witnbss,  &c. 

The  Schedule  above  befebred  to. 


LXXIV.  CONVEYANCE  of  Freeholds  to  a  Pub- 

CHASEB,  who  COVENANTS  TO  EBECT  BuiLDINGS  ONLY 

of  a  CERTAIN  Descbiption,  part  to  be  left  unbuilt 
upon:  the  Property  being  in  Lease  with  other  Pro- 
perty, the  Lessee  subbendebs  the  Pabt  now  sold, 
in  consideration  of  the  Rent  being  apportioned. 
Bebebvation  of  a  Right  of  Way  and  the  Use  op 
A  Yabd  to  the  Vendor,  his  Heirs  and  Assigns, 
Occupiers  of  an  adjoining  Close  («). 

THIS  INDENTURE  (t),  made  the day  of ,  18—,  Partie.. 

Between  [vendor],  at,  Sec,  of  the  first  part ;  [lessee],  of,  &c., 
of  the  second  part ;  and  [purchaser],  of,  &o.,  of  the  third  part ; 
Whereas  [recite  the  vendor's  title];  And  whebeas,  by  an  RecitalB: 
indenture  of  lease,  dated,  &c.,  and  made  between  the  said  of  lease ; 
[vendor]  of  the  one  part,  and  the  said  [lessee]  of  the  other 
part,  the  messuages  and  hereditaments  hereinafter  conveyed 


(r)  See,  with  regard  to  this  covenant,  sect.  3  of  the  Prescription 
Act  (2  &  3  Will.  4,  c.  71). 

(8)  As  to  reservation  of  easements,  see  ante,  p.  543,  note. 

(t)  In  addition  to  the  ad  valorem  duty  on  the  amount  of  the  Stamp, 
purchase-money,  this  instrument  wiU  require  a  deed  stamp  of  10«., 
in  respect  of  the  agreement  for  apportionment  of  the  rent. 
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LXXIV.  Con- 
veyance of 
Freeholdfl, 

Besenration 
of  Bight  of 
Way,  CoTO- 
nant  not  to 
Bnild,  8nr- 
render  by 


of  contract 
for  sale  ; 

that  lessoi 
hafi  agreed  to 
surrender  the 
lands  now 
sold  on  having 
rents  appor- 
tioned. 

Testatum. 


Vendor  re- 
leases 

parcels. 

Reservation 
of  right  of 
way. 


were,  with  other  hereditaments,  demised  to  the  said  [lettee] 

for  the  term  of  fourteen  years  from  the day  of ,  1ft-, 

at  the  yearly  rent  of  £ ;  And  whereas  the  said  [purchoKr] 

has  agreed  with  the  said  [vendor]  for  the  purchase  of  the  fee 
simple  in  possession  free  from  incambrances  of  the  heredita- 
ments hereinafter  conveyed,  at  the  price  of  £ ,  and  the  said 

[lessee]  has  consented  to  surrender  the  same  onto  the  said 
[purchaser]  in  consideration  that  the  said  [vendor]  agrees  to 

accept  an  apportioned  rent  of  £ per  annum  for  sni  in 

respect  of  the  residue  of  the  said  hereditaments  comprised 

in  the  said  lease,  in  lieu  of  the  said  rent  of  j£ ;  NOW 

THIS  INDENTURE  WITNESSETH,  that,  in  pursuance 
of  the  said  agreement,  and  in  consideration  of  the  Bnm  of 

£ paid  by  the  said  [purchaser]  to  the  said  [vendor]^  the 

receipt  of  which  sum  of  £ the  said  [vendor]  doth  herebj 

acknowledge,  the  said  [vendor]  hereby  grants,  and,  as  bene- 
ficial owner,  conveys,  unto  the  [purchaser]  and  his  heirs,  Ail 
THAT,  &c.  [parcels],Wbic}i  messuages,  hereditaments,  and  pre- 
mises are  delineated  in  the  map  or  plan  hereupon  indorsed,  and 
therein  coloured  red;  Reserving  nevertheless  to  and  for  the  said 
[vendor],  his  heirs  and  assigns,  and  his  and  their  tenants, 
under-tenants,  bailiffs,  and  agents,  occupiers  for  the  time 
being  of  a  certain  messuage  or  tenement  and  hereditaments 
now  in  the  occupation  of  [A.  B.]  and  situate  and  being  on 
land  of  the  said  [vendor]  adjacent  to  the  premises  herebj 

conveyed  and  on  the side  thereof  (which  last-mentioned 

messuage  or  tenement  and  hereditaments  are  delineated  in 
the  said  map  or  plan,  and  therein  coloured  blue),  and  his  and 
their  agents,  servants,  and  workmen,  and  all  other  persons  going 
to  or  from  the  last-mentioned  messuage  or  tenement  and  here- 
ditaments, or  any  part  thereof,  and  with  or  without  [or,  but 
on  foot  only  and  without]  horses  and  [or]  other  animals,  and 
[or]  waggons,  carts,  and  [or]  other  carriages  full,  free,  absolnte, 
and  perpetual  right  of  roadway  and  passage  from  the  high-road 

or  street  in aforesaid,  across,  through,  and  over  the  said 

close  or  yard,  lying  on  the  west  side  of  the  said  messuage 
hereby  conveyed,  and  ever}^  part  thereof,  to  the  said  messuage 
and  hereditaments  coloured  blue  in  the  said  map  or  plan,  io 
whatever  state  (u)  the  last-mentioned  hereditaments  may  be, 


(«)  The  use  of  this  clause  excludes  the  rule  that  an  easement 
may  not  be  altered  by  any  alteration  in  the  dominant  tenement 
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and  to  whatever  usei  or  pnrpose  the  same,  or  any  part  thereof,  LXXIV.  Con- 

or  any  erection  or  building  to  be  made  thereon,  may  be  put,  FiMholdi, 

and  for  aU  or  any  purposes  whatsoever ;  And  also  the  use  of  ^^f'^ 

the  said  close  or  yard  in  common  with  the  said  [purchaser].  Way,  Cove- 

his  heirs  and  assigns  ;  it  being  the  intent  and  meaning  of  the  sniid,  Sur- 

said  parties  hereto,  that  the  whole  of  the  said  close  or  yard  '^^?^^ 
shall  henceforth  for  ever  lie  open  and  undivided  as  the  same 


now  iB,  without  any  building  or  impediment  to  be  erected  ^^°-  "^ 
thereon,  and  that  the  same  shall  be  used  in  common  by  the 
occupiers  of  the  said  several  messuages  or  tenements  and 
hereditaments  hereinbefore  mentioned  respectively :  To  hold  Habendum. 
all  the  premises,  subject  and  reserving  as  aforesaid,  Unto  and 
TO  THE  USE  of  the  Said  [purchaser],  his  heirs  and  assigns : 
AND   TfflS  INDENTURE  FURTHEB  WITNESSETH,  Further 
that,  in  pursuance  of  the  said  agreement  in  this  behalf,  and         ^'^' 
in  consideration  of  the  said  apportionment  and  of  the  pre- 
mises, the  said  [Ze^a^e]  hereby  surrenders,  assigns,  and  as 
beneficial  owner  conveys  to  the  said  [purchaser]  and  his 
heirs.  All  and  singular  the  hereditaments  and  premises  Lessee  stir- 
hereinbefore  described  and  hereby  conveyed;  to  the  intent  premises  now 
that  the  residue  now  unexpired  of  the  said  term  of  fourteen  sold  to  the 

^  purchaser. 

years,  and  all  other  the  estate,  term,  and  interest  of  the  said 
[lessee]  in  the  same  hereditaments  and  premises,  (but  not  in 
any  other  of  the  said  hereditaments  so  demised  as  aforesaid, 
and  not  intended  to  be  hereby  conveyed,)  may  be  merged  and 
extinguished  in  the  reversion  of  the  same  hereditaments  and 
premises.  And  the  said  [lessee]  hereby  covenants  with  the  Covenant  by 
said  [purchaser]  that  he  has  not  committed  or  suffered  any  i^^b^nces, 
act  or  default  by  means  whereof  the  premises,  or  any  part  "^^  ^^^ 

,t  t»  •  111  1        1   •  further  assur- 

thereof,  are,  is,  or  may  be   charged  or  encumbered  m   any  ance. 
manner  howsoever;  And  that  he  the  said  [lessee],  and  all 
persons  lawfully  or  equitably  claiming  under  him,  will  at  all 
times,  at  the  cost  of  the  person  or  persons  requiring  the  same, 
do  and  execute  every  such  act,  deed,  or  assurance  for  the  more 
effectually  surrendering  or  conveying  the  premises  unto  the 
said  [purchaser],  his  heirs  or  assigns,  as  he  or  they  shall  re- 
quire.   And  the  said  [purchaser],  for  himself  and  his  assigns,  Purchaser 
hereby  covenants  with  the  said  [vendor]  that,  notwithstanding  ^Jo^nt^of 
any  act  or  default  of  or  by  the  said  [purchaser],  his  heirs  or  right  of  way ; 
assigns,  or  of  or  by  any  person  or  persons  claiming  or  to  claim 
through  or  in  trust  for  him  or  them,  the  right  of  way  and  the 
use  of  the  said  yard  hereinbefore  reserved  shall  henceforth, 
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LXXIV, 


aixl  noi  to 
}mi\f\  hffTiMm 
of  Ifr^n  than 
two  ifVofreyn, 
he. 


Power  of  re- 
entry on 
breach  of 
coyenant. 


Mutual  core- 
nants  between 
vendor  and 
lesMe,  that 
lea«e  ihall  be 


from  and  si  all  times  for  erer,  be  used  snd  cnjoyBi  ty  ^ 
serenl  pertons,  snd  in  mumer  afinesaid,  wnhoofc  snr  k«t:! 
hindrance  or  diatnrbanee  wliataoerer ;  And  alsD  thai  ht,  ^ 
said  [purchaser]^  will  not,  nor  ahall  his  heirs  or  awigiB,  ff 
anj  person  or  persons  claiming  throogh  or  in  tnui  far  him  (? 
them,  hnild,  or  erect,  or  permit  to  he  hoih  or  ^«eied,  npaa 
the  premises  hereby  conreyed,  or  any  part  thenso^  any  boose, 
building,  or  erection  other  than  dweUing-honses  haiing  cot 
less  than  three  habitable  floors  or  storeys,  thai  is  to  skt,  ow 
floor  or  storey  not  lower  than  the  leyel  of  the  amroandng 
ground,  and  two  storeys  above  the  last-menticnied  floor  or 
storey,  and  properly  and  completely  roofed  and  eoTered  vith 
slates,  tiles,  or  metal ;  And  will  not  nor  shall  at  any  time 
hereafter  build  or  erect,  or  permit  to  be  bnilt  or  erected,  aaj 
building  whatfloerer  upon  the  part  of  the  premises  hcfeiij 
conyeyed  which  upon  the  said  plan  is  shaded  widi  transfecse 
lines,  but  will  permit  such  part  of  the  premises  hereby  ecm- 
Teyed  to  remain  for  ever  unbuilt  upon,  and,  as  fiur  as  may  be, 
in  its  present  state,  for  the  mutual  benefit  of  the  said  [ptr- 
chaser]  and  the  said  [vendor],  and  their  respectiye  heirs  and 
assigns,  the  owners  and  occupiers  for  the  time  being  of  the 
premises  hereby  conveyed,  and  of  the  land  adjoining  thereto 
on  the  north  and  north-easterly  sides  thereof:   Akd  n  is 
HEBEBT  DECLABED  and  agreed  that,  in  case  of  any  breach  of 
the  covenant  lastly  hereinbefore  contained,  it  shall  be  lawful 
for  the  said  [vendor],  his  heirs  and  assigns,  thereupon  or  at 
any  time  thereafter  (but  before  the  expiration  of  twenly-ODe 
years  from  the  death  of  the  survivor  of  the  said  [vendor]  and 
[pv/rcha$er]  {x) ),  in,  to,  or  upon  the  said  hereditaments  and 
premises,  or  any  part  thereof  in  the  name  of  the  whole,  to  re- 
enter, and  the  same  to  re-possess  and  enjoy,  as  and  for  his 
and  their  former  estate,  for  his  and  their  own  use  and  benefit. 
And  it  is  hebebt  also  declabed  and  agree^i  by  and  between 
the  said  [lessee]  and  [vendor],  for  themselves  respectivelyi  and 
their  respective  assigns,  that  notwithstanding  anything  herein 


Ab  to  un- 
limited C0T6- 
nant  not  to 
build,  &o. 


(a?)  This  restriction  is  inserted,  in  order  to  exclude  any  objection 
founded  on  the  rule  against  perpetuities.  The  better  opinion  is 
that  unlimited  covenants  of  this  nature  are  not  obnoxious  to  that 
rule ;  but  the  legality  of  an  absolute  power  of  re-entry  on  breach 
of  covenant,  unrestricted  in  point  of  time,  is  more  questionable: 
tdde  ante,  p.  659. 
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contained  to  the  contrary,  the  said  indenture  of  lease,  and  LXXIV.  Cm- 

.  ToyaiiM  of 

eyery  clause,   reservation,   coyenant,   and  condition  therein  Freehold!, 

contained,  shall  be  henceforth  yalid,  and  subsisting  to  all  ^ff^^^^ 

intents  and  purposes,  except  so  far  as  relates  to  the  said  Way,  Coye- 

hereditaments  and  premises,  hereby  granted  and  surrendered  B^d^^snr. 

respectively,  and  except  also  that  the  said  annual  rent  of  render  by 

£ by  the  said  indenture  of  lease  reserved  shall  hence- 


forth during  the  said  term  be,  and  the  same  is  hereby  reduced  pJoperi^^not 

to  the  annual  sum  or  rent  of  £ ,  being  the  apportioned  sold. 

rent  to  be  henceforth  paid  in  respect  of  the  hereditaments  not 
included  in  these  presents.  And  the  said  [purchaser]  hereby 
acknowledges  the  right  of  the  said  [vendor]  and  [lessee] 
respectively  to  production  of  these  presents  and  to  delivery 
of  copies  hereof,  and  he  hereby  undertakes  for  safe  custody 
of  the  same  (y). 
Ik  witmess,  &c. 


LXXV.  CONVEYANCE  of  a  Plot  op  Land  on 
an  Estate  laid  out  for  BuiLDiNa :  Exception  of 
Mines  and  Minerals:  Restrictive  Covenants 
as  to  Mode  of  Building,  and  as  to  User  of 
Land. 

THIS  INDENTUKE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part,  and  [purchaser],  Parties. 
of,  &c.,  of  the  other  part,  WITNESSETH,  that  in  considera-  Testatum. 

tion  of  the  sum  of  £ paid  by  the  said  [purchaser]  to  the  Conveyance. 

said  [vendor],  for  the  purchase  of  the  unincumbered  fee 
simple  of  the  hereditaments  hereby  conveyed,  the  receipt  of 
which  sum  of  £ the  said  [vendor]  hereby  acknow- 
ledges, and  also  in  consideration  of  the  covenants  on  the  part 
of  the  said  [purchaser]  hereinafter  contained,  the  said  [vendor] 
hereby  grants,  and  as  beneficial  owner  conveys,  unto  the  said 

(y)  In  strictness,  this  agreement  as  to  apportionment  should  be  Memorandum 
by  a  separate  deed.    A  memorandum  of  the  apportionment  should  of  apportion- 
be  endorsed  on  the  lease.     Although  the  vendor  would  no  doubt  ™®^^ 
be  bound  to  produce  this  deed,  it  seems  advisable  to  insert  an 
express  acknowledgment  of  the  right  as  in  the  text     A  counter-  Counterpart, 
part  of  this  deed  (as  of  all  conveyances  for  building  purposes) 
should  be  executed  by  the  purchaser,  and  delivered  to  the  vendor. 
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LXXV.  C«-  [purchaser]  and  his  heirs,  All  that  the  plot  or  parcel  of  lai 

Tnehold  Plot  fonning  part  of  the  Estate,  and  bounded  on  the  — 

g^-^to     ®^^®  thereof  by,  <fec.  [describing  boundaries^,  and  containing  k 

JJSing      admeasurement  superficial  square  yards  or  thereahonis, 

ovenMitt.     ^Yi  which  premises  are  delineated  on  the  part  of  the  plan  of 

Parcels.  the  said Estate  indorsed  hereon,  and  therein  numberei 

Right  of  way.  ,  and  coloured  red ;  Together  with  full  and  free  Kberty 

for  the  said  [purchaser],  his  heirs  and  assigns,  and  his  and 
their  friends,  visitors,  agents,  servants,  and  workmen,  vidi  or 
without  horses,  carriages,  carts,  or  waggons,  to  pass  and  repass 

over  and  along  any  of  the  roads  upon  the  said Estate, 

for  the  purpose  of  going  to  or  returning  from  the  said  plot  of 
Exception  and  land ;  ExGEPTiNO  out  of  these  presents,  and  always  reserriug 
mines,  &c.,  unto  the  Said  [vendor],  his  heirs  and  assigns,  all  mines  and 
and  powers  of  minerals  whatsoever,  lying  within  or  under  the  said  plot  o( 

working.  'jo  rjiv 

land  hereby  conveyed,  with  liberty  for  the  said  [vendor],  ms 
heirs  and  assigns,  to  dig  for,  work,  get,  and  cany  away  the 
same  by  underground  workings  only,  without  breaking  to 
surface  of  the  plot  of  land  and  premises  hereby  conveyed,  he 
and  they  leaving  sufficient  pillars  to  support  the  said  surfw* 

Habendum.  and  any  buildings  to  be  erected  thereon :  To  hold  all 
premises  hereby  conveyed,  subject  to  the  exceptions 
reservations  aforesaid,  and  also  subject  to  the  restrictions  m 
undertaking  on  the  part  of  the  said  [purchaser],  with  Tegua 
to  the  mode  of  building  and  user  of  the  premises,  and  subject 
to  the  obligation  to  repair,  or  contribute  to  the  cost  o!  re- 
pairing,  the  roads  and  ways  adjoining  the  premises,  the  per- 
formance whereof  is  intended  to  be  further  secured  by  to^ 
covenants  on  the  part  of  the  said  [purchaser]  hereinafter  con- 
tained. Unto  and  to  the  use  op  the  said  [purchaser],  iu^ 

Covenants  by   heirs  and  assigns :  Provided  always,  and  the  said  [purcho^er] 

pure      r.        hereby  covenants  with  the  said  [vendor]  in  manner  foHowingi 
that  is  to  say : — 

To  fence  in  1.  To  erect  forthwith,  and  for  ever  thereafter  maintain, » 

good  and  sufficient  fence  or  partition  of  oak  or  wood,  not  less 

than ,  or  more  than feet  in  height,  on  the  sides  oi 

the  said  plot  of  land  abutting  on  any  road  as  shown  io  the 

said  plan,  and  also  on  the side  thereof,  so  as  to  separate 

and  effectually  fence  off  the  said  plot  of  land  as  well  bom  ^^ 

adjoining  plots  of  land  in  the  said Estate  as  bom  9SJ 

such  road  as  aforesaid. 

To  build  a  2.  To  erect  and  build  upon  the  said  plot  of  land,  ^^ 


-^^-^ 
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calendar  months  from  the  date  hereof,  at  his  own  cost,  L3KV.  Con^ 

y0 jftneo  of 

and  under  the  inspection  and  to  the  satisfaction  of  the  arohi-  Freehold  Plot 

tect  or  surveyor  for  the  time  being  of  the  said  [vendor],  in  a  g^bSjJto 

good,  substantial,  and  workmanlike  manner,  one  messuage  or  Building 

dwelling-house,  of  the  cost  of  £ at  the  least  [add  any 


stipulations  as  to  the  materials  to  be  used,  or  other  matters  in  }^^^ 
connection  with  the  building  of  the  dwelling-house,  that  may 
be  agreed  upon]. 

S.  That  the  fencing  to  be  erected  as  aforesaid  between  the  Fence  and 
said  plot  of  land  and  any  such  road  as  aforesaid,  and  also  the  ^^ll^^^^ce 
messuage  to  be  erected  thereon  as  aforesaid,  shall  be  designed,  with  plan, 
erected,  and  completed  in  accordance  with  a  uniform  plan 
and  elevation  approved  of  by  the  said  [vendor], 

4.  To  keep  the  front  wall  of  such  messuage  or  dwelling-  As  to 
house  aligned  and  even  with  the  building  line  marked  upon  "^'^*®«®' 
the  said  plan,  and  to  permit  no  portion  of  such  messuage  or 
dwelling-house  to  project  beyond  the  said  building  line. 

5.  Not  to  erect  upon  the  said  plot  of  land  any  building  of  Not  to  bnild 
any  nature,  whether  temporary  or  permanent,  except  such  2b]^X 
messuage  or  dwelling-house  as  aforesaid. 

6.  To  use  such  messuage  or  dwelling-house  so   to  be  Tousehonae 
erected .  upon  the  said  plot  of  land,  as  and  for  a  private  dwell^g^ 
dwelling-house  only,  and  not  for  the  purpose  of  any  trade,  l^o^wo  only- 
business,  or  profession,  of  any  kind  whatsoever,  or  any  pur« 

pose  of  the  nature  thereof  or  having  the  appearance  thereof. 

7.  To  repair  and  maintain  or  pay  the  cost  of  repairing  and  To  repair  and 
maintaining  one-half  of  so  much  of  each  of  the  roads  or  ways  ^Jl^^ 
which  adjoin  the  said  plot  of  land  as  is  co-extensive  with  the 

frontage  thereof  in  such  road  or  way,  to  the  intent  that  the 
same  may  for  ever  hereafter  be  properly  repaired,  pitched, 
and  paved,  and  kept  in  a  proper  state  and  condition. 

And  the  said  [vendor]  hereby  covenants  with  the  said  [jpv/r*  CovenantB  by 
chaser]  in  manner  following,  that  is  to  say : —  vendor. 

1.  That  he  will,  before  the day  of ,  18 — ,  make  To  make 

and  complete  in  a  proper  and  workmanlike  manner  the  roads  ^^^^^^ 

and  ways  shown  upon  the  said  plan  of  the  said estate, 

and  thereon  designated  by  the  names  of  the Drive  and 

the Boad  respectively  (which  roads  are  or  will  be  more 

particularly  convenient  for  the  user  and  enjoyment  of  the  said 
plot  of  land)  {z\  and  will  lay  down  and  finish,  in  manner  afore- 

{£)  These  words  would  seem  sufficient  to  establish  the  right  of 
B. — ^VOL.    V.  P  P 
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LXXV.  Con. 

Tejuieeof 

TneholdPlot 

of  Land 

SuWeet  to 

BviUiiig 

OoTonaiiti. 

Kot  to  penult 
trades,  &c,  to 
be  carried  on 
on  other  lots. 


Proviso  as 
▼aiiation  of 
restrictions 
as  to  other 
lots. 


Proviso  for 
re-entry. 


said,  gravel  paths  or  Bidewalks  on  both  sides  of  the  said  iwJs 
or  ways. 

2.  That  he  will  not  permit  or  snffer  any  trade,  manofiustnie, 
or  business  or  anything  in  the  nature  or  having  ike  appeir- 
ance  thereof  to  be  exercised  or  carried  on  npon  any  plot  of 

land  on  the  said estate,  or  permit  or  suffer  anything  to 

be  done  or  performed  thereon  which  may  be  or  grow  to  bei 
nnisance  to  the  said  [purchaser]  or  his  assigns ;  siTe  and 
except  that  the  said  [vendor]  may  permit  a  hotel,  tavezn,  or 
other  place  for  the  sale  of  intoxicating  liquors  to  be  erected 

npon  all  or  any  of  the  plots  of  land  on  the  said estate, 

numbered , ,  and  upon  the  plan  of  the  said 


estate,  a  portion  whereof  is  endorsed  upon  these 


sents,  but  only  on  some  one  or  more  of  such  last-mentioned 
plots  of  land. 

Pbovided  always,  and  it  is  hereby  agreed  and  dedared  by 
and  between  the  parties  hereto,  that  it  shall  be  lawfiil  for  the 
said  [vendor],  notwithstanding  anything  herein  contained  to 
the  contrary,  in  the  case  of  any  purchaser  of  any  other  plot 

or  plots  of  land  upon  the  said estate,  to  vary  or  dispense 

with  any  or  all  of  the  restrictions  and  conditions  herein  con- 
tained (with  the  exception  of  those  relating  to  the  cost  of 

repairing  any  road  or  roads  on  the  said  estate,  or  the 

covenant  on  the  part  of  the  said  [vendor]  not  to  permit  anj 

building  upon  the  said  estate  to  be  used  as  or  for  an 

hotel,  tavern,  beerhouse,  or  place  for  the  sale  of  any  intoxi- 
cating liquor,  except  upon  the  plots  herein  specified  in  that 
behalf),  without  thereby  releasing  the  said  [purchaser]  ftcm 
any  of  the  said  restrictions  and  conditions  on  his  part  herein 
contained,  or  giving  to  the  said  [purchaser]  any  right  to  bring 
any  action  against  him  the  said  [vendor]  or  any  purchaser  of 
any  plot  of  land  in  respect  whereof  any  of  the  said  restrictions 
and  conditions  may  have  been  altered  or  dispensed  with,  on 
the  ground  of  such  alteration  and  dispensation:  'PboWib> 
ALSO,  and  it  is  hereby  agreed  and  declared,  that  [ProrisoM 
re-entry  on  breach  of  purchaser's  covenants^  ut  ante^  p  659,  or 


the  assigns  of  the  purchaser  to  enforce  the  vendor's  coTeoant 
to  make  the  roads :  see  arUe^  pp.  302, 303.  In  the  text  it  is  assumed 
that  there  are  other  roads  upon  the  estate  besides  those  men- 
tioned. 
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p.  674,  mutatia  mutandis];  And  the  said  [vendor]  acknow-    I'XXY.  Con- 
ledges,  &c.  [Acknowledgment  and  undertaking  as  to  title  deeds,  Tn^M  Plot 

ante,  p.  8811.  -^' ?*f! 

-    ^  ■*      ,  Sabjeet  to 

In  THTMESS,  &C.  Bollding 

Coyonanti. 


The  Schedule  above  referred  to. 
[Deeds  and  documents  of  title.] 


Acknowledg- 
ment as  to 
title  deeds. 


LXXVL  CONVEYANCE  oj  a  Plot  of  Land  by 
a  BuiLDiNO  Society  subject  to  Bestrictiye 
Covenants,  the  Covenants  being  contained  in  an 
Independent  Deed  executed  by  the  Purchaser, 


day  of 


•,  18-, 


of  ownership 
of  Society ; 


THIS  INDENTUBE,  made  the  — 

Between  The  Building  Society,  Limited,  duly  regis-  Parties. 

tered  under  the  Industrial  and  Provident  Societies  Act,  1876, 
and  hereinafter  referred  to  as  ''  the  said  Society"  of  the  one 
part,  and  [purchaser]  of,  &c.,  of  the  other  part :  Whereas  Rodtals : 
the  said  Society  heing  the  owner  in  fee  simple  of  an  estate 

known  as  the Estate,  situate  at ,  near ,  in  the 

County  of ,  has  laid  out  the  same  for  building  purposes, 

and  has  divided  it  (exclusive  of  the  projected  roads)   into 

lots;  And  whereas  the  said  Society  has  agreed  with 

the  said  [purchaser]  for  the  sale  to  him  of  the  fee  simple  of 

the  hereditaments  hereby  conveyed  (being  lot )  of  the 

said  estate ;  And  whereas  it  was  one  of  the  conditions  of  the 
said  sale  that  the  said  [purchaser]  should  enter  into  certain 

covenants  contained  in  a  deed  of  covenant  dated  the day 

of ,  18 — ,  and  expressed  to  be  made  between  the  several 

persons  whose  names  are  subscribed  and  seals  af&xed  thereto 
in  the  second  schedule  thereto  of  the  one  part,  and  the  said 
Society  of  the  other  part,  and  that  the  said  [purchaser] 
should  execute  the  said  deed  of  covenant  (which  deed  has 
been,  or  is  intended  to  be  executed  by  any  purchaser  of  any 
lot  or  lots  of  the  said Estate,  to  the  end  and  intent  that 

P  P  2 


of  agreement 
for  sale ; 


of  sgreement 
as  to  deed  of 
covenants. 
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Conveyance, 


Ifalendum, 


Hnhif/rt  to 
deed  of 
covenant 


all  the  porcluueni  of  any  lot  or  lots  of  the  said Esxe 

may  be  matnaily  bonnd  by  and  aobjeet  to  the  restricticnx 
dntieSy  and  liabilities  therein  eontained),  lAich  the  siii 
[purchaser]  has  agreed  to  do :  NOW  THIS  IXDESTTEE 
WITNESSETH,  that,  in  consideratian  of  the  Remises  (:, 

and  of  the  sum  of  £ paid  to  the  said  Society  by  the  siid 

[purchaser],  the  receipt  of  which  sum  €*f  £ the  aid 


Society  doth  hereby  acknowledge,  the  said  Sodety  berebj 
grant,  and  as  beneficial  owner,  conTeys  unto  the  nii 
[purchaser]  and  his  heirs,  AlIi  that,  &c.,  [parcdt]; 
ToGETHEB  WITH  [any  right  of  way  to  which  the  pmrchoKT 
may  he  entitled] ;  To  hold  all  the  premises  umto  ikd  to 
THE  USE  of  the  said  [purchaser],  his  heirs  and  assigns, 
Subject  to  the  performance  and  observance  of  all  and  ereij 
the  restrictions,  daties,  and  liabilities  imposed  npon  him  bj 
yirtne  of  the  said  deed  of  coTcnant  so  executed  by  bim 
as  aforesaid. 
In  witness,  &c. 


Partien. 


LXXVn.  DEED  OF  COVENANTS  between 
Yendobs  and  Pubchasebs  of  Lots  laid  out  for 
Building  Pubposes  (to  accompany  the  1^ 
Precedent), 


THIS  INDENTURE  (6),  dated  the 


day  of 


18 — ,  and  made  Between  the  several  persons  whose  munes 
are  subscribed  and  seals  affixed  hereto  in  the  second  schedold 
hereto  (and  who  are  hereinafter  referred  to  as  "  the  pof' 
chasers,"  and  each,  or  any,  or  one  of  them  is  referred  to  as 
"  the  purchaser,"  or  as  "  a  purchaser  "),  of  the  one  part,  and 

the  Land  Society  (Limited),  duly  registered  under  the 

Industrial  and  Provident   Societies  Act,   1876  (hereinafter 


Stamp. 


(a)  I,e,,  the  undertaking  of  the  purchaser  to  execute  the 
of  covenant. 
(6)  Stamp,  lOs. 
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referred  to  as  "the  said  Society")* of  the  other  part:  Whebbab      ^^7^' 
the  said  Society,  being  the  owner  in  fee  simple  of  an  estate      Building 

known  as  the Estate,  situate  at ,  in  the  county  of  _  f«^«»*»^-_ 

,  delineated  in  the  plan  annexed  to  these  presents  and  Becitals : 

marked  "A.,"  and  sealed  with  the  common  seal  of  the  said  f  lfy™?®5* 

land  in  build- 

Society,  and  therein  coloured  in  part  pink  and  in  part  green,  ing  plots ; 
has  laid  out  the  same  for  building  purposes,  and  for  such 
purposes  has  diTided  the  same  (exclusive  of  the  projected 

roads  coloured  brown  on  the  said  plan)  into  lots  or 

thereabouts,  which  several  lots  are  distinguished  on  the  said 

plan  by  consecutive  numbers  from  1  to ,  both  inclusive  : 

And  whebeas  the  said  Society  offered  the  said  estate  for  sale  of  sale  of 

by  public  auction  on  the day  of ,  18—,  subject  to  ^^ctb^f 

certain,  conditions  referring  to  particulars  and  a  plan,  of  which 
plan  the  one  already  mentioned  is  a  copy,  and  which  par- 
ticulars and  conditions  are  set  out  in  the  first  schedule  here- 
under written :  And  whebeas  a  portion  of  the  said  estate  of  intention 
only  was  disposed  of  at  the  said  sale  and  other  portions  parts  ;^   ^' 
hereof  have   since  been  sold  by  private  contract  and  the 
remainder  of  the  said  estate  is  intended  hereafter  to  be  sold 
by  public  auction  or  (as  the  case  may  be)  by  private  contract, 
subject  to  such  of  the  said  conditions  as  were  or  shall  be 
applicable  to  such  sales  thereof,  at  various  dates  subsequent 
to  the  said  first-mentioned  sale  by  public  auction,  and  com- 
pleted   at    the   respective   dates  mentioned  in  the  second 
schedule  hereto:   Akd  whebeas  these  presents  have  been  astoexecu- 
prepared  by  the  said  Society  as,  and  are  the  '*  deed  of  cove-  of  covenant 
nant  *'  referred  to  in  the  said  first  schedule  hereto,  and  the  ^  P^' 

chasers ; 

said  several  persons  whose  names  are  subscribed  and  seals 
affixed  hereto  in  the  said  second  schedule  hereto,  have  re- 
spectively become  the  respective  purchasers  of  the  several 
hereditaments  comprised  in,  and  forming  the  respective  lots 
of  the  same  estate  set  opposite  their  respective  signatures 
and  seals  in  the  same  schedule,  and  the  contract  for  each  of 
such  purchases  was  made  subject  to  the  conditions  aforesaid, 
and  each  of  the  purchasers  has  agreed  to  execute  the  same : 
And  whebeas  the  lots  and  the  numbers  of  the  lots  as  men-  as  to  identifi- 
tioned  or  referred  to  in  the  said  first  schedule  hereto  are  ^schedule 
respectively  the  same  as  the  lots  and  corresponding  numbers  ^^  P^* 
shown  in  the  said  plan  hereto  annexed,  and  the  several  here- 
ditaments or  lots  referred  to  by  numbers  in  the  first  colunm 
of  the  said  second  schedule  hereto  are  respectively  the  same 
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CoTeDants  bj 
pnrchaaers 
with  each 
other,  and 
with  Tendon, 


bat  not  80  as 
to  impose 
personal 
uabilitj  after 
parting  with 
their  respec- 
tive lots, 


and  limited 
to  their 
respectiye 
lots. 


respectiye  hereditaments  or  lots  as  are  referred  to  by  tb 
same  respecti?e  correspopding  nombers  in  the  Baid  plin 
hereto  amiexed,  and  respectively  contain  the  re8pe<^ 
quantities  set  out  in  the  same  schednle  :  NOW  THIS  IN- 
DENTURE WITNESSETH,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  premises,  each  of 
them  the  sereral  persons  whose  names  are  subscribed  ud 
seals  affixed  hereto  in  the  said  second  schedule  hereto  (other- 
wise each  of  the  purchasers)  [to  the  intent  that,  so  &r  is 
possible,  the  burden  of  the  coyenants  contained  herein  by  the 
covenantor  may  run  with  and  be  incident  to  the  lot  or  lots, 
and  every  part  of  the  lot  or  lots  set  opposite  to  his  or  her 
signature  and  seal  in  the  said  second  schedule  hereto,  and 
may  bind  the  same  and  every  part  thereof  respectively,  and 
all  and  every  persons  or  person  for  the  time  being  owning,  or 
entitied  to,  or  interested  in  the  same  or  any  part  thereof  re- 
spectively (c)],  but  so  that  the  covenantor,  his  or  her  heirs, 
executors,  or  administrators,  may  not  be  personaUy  liable  on 
his  or  her  covenants  with  respect  to  any  particular  lot  (except 
in  respect  of  prior  acts,  defaults,  or  breaches),  after  having 
parted  with  the  same  lot,  and  every  part  thereof,  and  with  all 
his  or  her  interest  therein,  and  while  he  or  she  has  no 
interest  therein ;  And  so  that  each  of  the  covenantors  also 
covenants  and  grants  in  respect  only  of  and  so  far  onlja^ 
regards  the  lot  or  lots  set  opposite  to  his  or  her  name  in  the 
second  schedule  hereto,  and  every  part  of  such  lot  or  lots,  and 
so  fax  only  as  the  covenants  herein  contained  and  the  con- 
ditions and  stipulations  set  forth  in  the  first  schednle  hereto 
are  applicable  to  such  lot  or  lots,  or  any  part  thereof,  doth 
hereby  covenant  and  grant  with  and  to  the  others, 
separately  with  and  to  every  two  and  more  of  the  others, 
separately  with  and  to  each  one  of  the  others  of  the  pur- 
chasers, his  or  her  respective  heirs  and  assigns,  owners  or 
owner  for  the  time  being  of  or  interested  for  the  time  being 

in  the  said Estate  aforesaid,  and  also  separately  with  and 

to  the  said  Society,  its  successors  and  assigns,  owner  or 


(c)  The  better  opinion  would  seem  to  be  that  the  burden  of 
these  covenants  will  not  nm  with  the  land,  nor  bind  the  assigns 
of  the  purchasers  except  on  the  ground  of  notice.  It  would  there- 
fore seem  that  the  words  in  brackets  would  be  inoperatiTe,  an^ 
might  as  well  be  omitted. 
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owners  for  the  time  being  in  the  said Estate  aforesaid,      ^^JU' 

or  some  part  thereof,  in  manner  following,  that  is  to  say : —         Building 

1.  That  the  covenantor,  his  or  her  heirs  or  assigns,  shall     Co^gn^^^* 
and  will  at  all  times  hereafter  abide  by,  observe,  and  perform  '^  ?^!^® 
all  and  every  the  conditions  and  stipulations  set  forth  in  the  in  First 
said  first  schedule  hereto  as  explained  (if  and  where  neces-  Schedule. 
sary)  by  the  said  plan,  and  by  these  presents,  if  and  so  &r  as 

the  same  conditions  and  stipulations  remain  to  be  observed 
and  performed,  and  shall  not  nor  will  at  any  time  or  times 
hereafter  use,  occupy,  or  enjoy,  or  permit  or  suffer  to  be  used, 
occupied,  or  enjoyed,  the  hereditaments,  or  lot  or  lots,  set 
opposite  to  the  name  of  the  covenantor  in  the  said  second 
schedule  hereof,  or  any  part  of  such  hereditaments,  lot, 
or  lots,  otherwise  than  in  accordance  with  the  same  con- 
ditions and  stipulations,  so  explained  (if  and  where  necessary) 
as  aforesaid. 

2.  That  the  expenses  by  condition  No.  17  set  forth  in  the  As  to  remedies 
said  first  schedule  hereto  (d)  provided  to  be  recovered  firom  ^feSiof  a 
the  purchaser  of  any  lot  or  respective  lots,  in  respect  of  which  purchaser  in 
such  default  as  therein  mentioned  as  to  fencing  shall  have  Cpe^es. 
happened  shall  be  charged  upon  the  same  lot  or  respective 

lots,  and  upon  every  or  any  such  lot  or  respective  lots,  and 
the  said  Society,  its  successor  or  assigns,  or  the  owner  or 
owners  for  the  time  being  of  the  adjoining  land  as  mentioned 
in  the  said  condition  shall  have  powers  of  distress  (e)  and 
re-entry  upon  the  same  lot  or  respective  lots  for  securing  such 
expenses  and  every  or  any  part  thereof. 

8.  That  the  said  Society,  its  successors  or  assigns,  and  any  Power  for 
local  or  municipal  authority  with  which  it  or  they  may  make  J^ enter  for* 
any  such  contract  as  is  referred  to  in  condition  No.  19  in  the  purpose  of 
said  first  schedule  hereto  (d),  and  all  or  any  surveyors,  con-  m^'^^g 
tractors,  agents,  workmen,  and  other  persons  employed  by  the  ^wers,  &c. 
said  Society,  its  successors  or  assigns,  or  by  such  local  or 
municipal  authority,  for  any  of  the  purposes  referred  to  in 
the  said  condition  No.  19  in  the  said  first  schedule  hereto, 
may  at  all  times  enter  upon  and  if  necessary  break  up  the 
su]&ce  of  all  or  any  part  of  the  said  estate  or  lots  or  lot  for 
all  or  any  purpose  incidental  thereto,  including  the  making 

id)  See  postf  pp.  594  et  seq.,  note  (m). 
e)  As  to  the  insertion  of  powers  of  distress,  see  past,  p.  635, 
note  (o). 
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of  preliminary  or  tentative  Buryeys,  admeasnrements,  borings, 
and  other  works ;  And  further  may  make,  form,  lay,  and  eI^ 
cute,  and  repair,  and  keep  in  repair,  on,  in,  through,  and 
nnder  the  said  estate,  or  lot  or  lots,  or  any  part  thereof  re- 
spectively, all  or  any  sewers,  drains,  cesspools,  wells,  reser- 
voirs, tanks,  filtering  beds,  pumping  stations,  pumping  hooBes, 
pumping  and  other  engines,  gasometers,  retorts,  ovens,  gas- 
works, roads,  and  other  works  whatsoever,  which  the  said 
Society,  its  successors  or  assigns,  or  such  local  or  mnnicipal 
authority  as  aforesaid,  or  any  such  contractor  shall  deem 
necessary,  or  ei^dient  for,  or  with  a  view  to  carrying  oat,  ot 
otherwise  with  respect  to  all  or  any  of  the  purposes  aforesaid, 
or  any  system  or  systems  of  drainage,  and  water  supply,  and 

gas  supply,  or  any  of  them,  of,  or  for  the Estate  aforesaid, 

or  any  part  thereof;  Pbovided  always  that  the  said  Society,  its 
successors  or  assigns,  or  any  such  local  or  municipal  autho- 
rity as  aforesaid,  or  any  such  surveyor,  contractor,  or  agent, 
workman,  or  other  person  as  aforesaid,  shall  not  under  this 
clause  be  authorised  to  enter  upon  any  lot  or  any  part  of  anj 
lot  for  any  of  the  purposes  aforesaid  (whether  primaiy, 
incidental,  preliminary,  or  otherwise),  until  after  the  expin- 
tion  of  seven  clear  days  after  notice  in  writing  by  the  said 
Society,  its  successors  or  assigns,  or  the  said  local  or  muni* 
cipal  authority,  shall  have  been  given  to  the  purchaser  of  such 
lot,  his  heirs  or  assigns,  or  published  in  some  public  news- 
paper usually  circulated  in  the  Borough  of stating  the 

intention  of  the  said  Society,  its  successors  or  assigns,  or 
the  said  local  or  municipal  authority  to  enter  in  pursuance  of 
these  presents  into,  over,  upon,  or  under  any  lot;  Ab 
FUBTHER  that  the  said  Society,  its  successors  or  assigns,  shall 
make,  or  procure  to  be  made  good  all  damage  or  injnrj  of 
whatsoever  description  done,  or  occasioned  to  any  lot  by  all 
or  any  preliminary,  tentative,  or  temporary  surveys,  admea- 
surements, borings,  and  works  of  every  description,  and 
restore  or  procure  to  be  so  restored  as  soon  as  possible  to  its 
original  state,  at  the  time  of  entry  thereon  for  any  such  pre- 
liminary, tentative,  or  temporary  purposes  or  works,  and  pay, 
or  procure  to  be  so  paid,  fair  and  full  compensation  for  all 
temporary  user,  alteration,  loss,  damage,  and  inconTenienoe, 
such  compensation  to  be  agreed  upon  between  the  said  Societyi 
its  successors  or  assigns,  and  the  owner  or  respective  owners 
for  the  time  being  of  the  lot  or  respective  lots  so  entered  ap<Kt 


J 


PRECEDENTS.  585 

or  used  (the  compensation  to  each  owner  being  separately     ^^75' 

determined  between  him  or  her  and  the  said  Society,  its  sac-      Building 

cessors  or  assigns,  nnless  otherwise  agreed  at  the  time)  and     Covenftnti. 

in  case  of  such  compensation  as  to  any  lot  or  lots  not  being 

so  determined  whether  by  reason  of  the  absence  or  disability 

of  any  owner,  or  other  person,  or  otherwise  howsoever,  then 

such  compensation  with  respect  to  the  same  lot  or  lots  shall 

be  determined  in  the  same  manner  as  in  the  next  following 

article  of  these  presents  is  provided  for  determining  in  default 

of  agreement  the  price  of  any  land  permanently  required  to  be 

taken  or  used. 

4.  That  the  said  Society,  its  successors  or  assigns,  shall  Power  for 
for  all  or  any  of  the  purposes  or  works  aforesaid  have  power  repozduiBe 
to  purchase  compulsorily  the  whole  or  any  part  of  any  of  the  ^^  or  wrts 
said  lots,  and  (with,  or  without  purchasing  the  same,  or  any  pupofles  of 
other  lot  or  lots,  or  part  of  any  lot  or  lots),  may  purchase  any  ^®™- 
rights  or  easements  which  the  said  Society  may  require,  and 
think  fit  to  purchase  in,  over,  upon,  or  under  all  or  any  one 
or  more  of  the  said  lots,  or  any  part  thereof,  and  shall  pur- 
chase such  parts  of  all  or  any  lots  as  it  or  they  shall  in  fact 
permanently  require,  take,  or  use  for  the  purposes  aforesaid, 
at  a  price  to  be  determined  as  follows  (that  is  to  say),  by  as  to  ascer- 
agreement  between  the  said  Society,  its  successors  or  assigns,  **^^^^j 
on  the  one  hand,  and  the  owner  or  owners,  or  some  of  the  re-pordiased, 
owners  of  or  persons  interested  in  some  part  so  required,  TOn8ati«Q?or 
taken,  or  used,  cannot  be  found  or  shall  be  under  any  dis-  Beyenmce,  &c. 
ability  which  shall  prevent  his,  her,  or  their  selling  or  agree- 
ing to  sell  or  conveying  the  same  part  or  parts,  or  otherwise 
no  agreement  shall  be  come  to  with  respect  to  the  same  part 
or  parts,  then  the  price  shall  be  determined  by  the  surveyor 
for  the  time  being  of  the  said   Society,  its  successors   or 
assigns,  and  the  surveyor  for  the  time  being  of  the  borough 

of  A ,  or  some  other  surveyor  to  be  nominated  by  him,  or 

in  case  of  difference  between  them  by  an  umpire  to  be  ap- 
pointed by  them  before  commencing  the  valuation  or  deter- 
mination of  the  price;  And  such  price  shall  include  all 
compensation  for  severance  and  for  damage  done  to  adjoining 
land  of  the  same  owner,  and  to  any  adjoining  or  neighbouring 
building,  or  part  of  a  building  belonging  to  the  same  owner, 
and  such  severance  and  all  such  damage  shall  in  fact  be  taken 
into  consideration  in  determining  the  price,  and  such  sur- 
veyors or  umpire  may,  if  they  or  he  think  fit,  necessaiy,  or 
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eooTenient,  direct  mnj  wca^B  to  be  executed  by  the  siii 
Society,  its  successara  or  assigns,  mnd  all  such  wgAja  as  sii. 
be  BO  directed  to  be  eieented  shall  be  executed  aoeoidii^^ 
within  such  time  (if  snj)  as  shall  be  so  directed,  or  if  no  tizL- 
is  limited  then  within  such  short  a  tune  as  shall  be  reiflQDikij 
practicable :  Pbotided  alwats  that   if  the  snrrejor  far  it 

time  being  of  the  borough  of  A afioiresaid  shaQ  be  in  u: 

employment  o^  or  in  any  mMin^F  act  tor  the  said  Society,  ic 
successors  or  assigns,  or  for  the  local  or  mnmeipal  satbori^ 
which  sbsU  be  doing  or  be  abont  to  do,  or  shall  hsTe  eoi- 
traded  to  do  all  or  any  of  the  works  aforesaid,  which  shall  t 
the  time  being  be  in  progress,  or  in  immediate  contemplatioL 
or  if  such  borough  surreyor  shall  otherwise  or  in  any  jdmsds 
hare  any  interest  in  the  said  works,  or  shall  refose,  or  ^ 
otherwise  unable  to  act,  then  (in  the  first  of  such  esses)  lis 
shall  for  the  purpose  of  this  article  be  deemed  to  be  and  shii 
act  as  the  surveyor  of  the  said  Society,  and  in  all  of  such  cases 
the  surveyor  for  the  time  being  for  the  Borough  of  B— 
shall  be  substituted  for  him  for  the  purposes  of  these  pr^ 
sents,  and  this  present  article  shall  in  such  cases  accoidio^ 
be  read  and  construed  as  if  the  words  "  surveyor  for  the  time 

being  of  the  Borough  of  B '*  were  in  the  same  arti<i 

hereinbefore  substituted  for  the  words  ''the  surveyor  for  the 

time  being  of  the  Borough  of  A "  wherever  the  Usi- 

mentioned  words  occur. 

6.  That  the  purchase-money  or  price  of  any  lot  so 
required,  taken,  or  used  as  aforesaid,  shall  he  paid  to  ^ 
person  or  persons  entitled  to  such  lot,  or  such  part  of  tbe 
same  lot ;  but  if  any  such  person  or  persons  cannot  be  foiu^ 
or  shall  fail  or  refuse  to  make  out  a  good  title,  or  if  otherwise 
a  good  and  sufficient  discharge  for  such  purchase-monej  «r 
price  cannot  be  otherwise  given  to  the  said  Society,  i» 

then  and  in  any  such  case  sQcb 


successors    or    assigns, 


purchase-money  or  price  shall  be  paid  to  a  separate  account 
with  the  bankers  for  the  time  being  of  the  said  Societj,  i^ 
successors  or  assigns,  and  be  held  by  the  said  bankers  i& 
trust  for  the  owner,  or  owners,  and  persons  interested  in  ^^ 
lot,  or  such  part  of  a  lot  as  the  case  may  be ;  and  tberenpoiii 
and  thenceforth,  the  lot  or  lots,  or  part  of  a  lot,  in  respec» 
of  which  such  money  shall  be  so  paid,  shall  be  held  by 
the  owner  or  owners  thereof,  or  person  or  persons  er0^ 
thereto,   in  trust  for  the  said  Society,  its  successors  Aod 
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assigns  ;  and  the  receipt  of  the  bankers  aforesaid  shall  be  a     LXXVII. 

IrO^CL  OX 

full  and  snfiBcient  discharge  for  such  purchase-money  or  price,  Building 
and  the  society,  person,  or  persons  paying  the  same,  shall  not  Co^»"^ti. 
be  bound  or  concerned  to  see  to  the  application,  or  be 
answerable  for  any  loss  or  misapplication  thereof,  but  such 
owner  or  owners,  or  person  or  persons  interested  as  aforesaid, 
shall  make  a  good  title  before  he,  she,  or  they  shall  be 
entitled  to  have  such  purchase-money  or  price  paid  over  to 
him,  her,  or  them,  such  title  to  commence  with  the  con- 
veyance to  the  purchaser  from  the  said  Society,  and  such 
owner  or  owners,  person  or  persons  interested,  shall  (if 
required)  execute*  a  proper  conveyance  to  the  said  Society,  its 
successors  or  assigns,  of  such  lot  or  lots,  or  part  of  a  lot,  so 
taken  or  used  as  aforesaid. 

6.  That  Articles  No.  8,  4,  and  5  respectively  of  these  Saying  as  to 
presents  shall  not  apply  to  any  schemes  of  drainage,  water  I^ority  to^ 
supply,  or  gas  supply,  or  to  any  works  respectively  which  P'lroliase 
shall  be  executed  by  any  local  or  municipal  authority,  or  Clauses  Acts, 
other  corporation,   which  independently   of  these  presents 

would  have  the  necessary  authority,  statutory  or  otherwise,  to 
execute  the  scheme  or  schemes,  and  works  so  executed  by  it, 
vnth  power  for  the  purposes  thereof  to  enter  upon  and  take 
lands  compulsorily,  under  the  provisions  of  the  Lands  Glauses 
Consolidation  Acts,  or  otherwise,  and  which  shall  in  fact 
execute  any  such  scheme  or  works  under  such  authority, 
whether  by  contract  with  the  said  Society,  its  successors  or 
assigns,  or  not. 

7.  That  the  expenses  of  and  incident  to  every  or  any  Expenses  of 
of  such  systems,  as  in  condition  No.  19  of  the  said  first  ^''chMged'  ^ 
schedule  hereto  is  mentioned  or  referred  to  (/),  of  drainage,  propor- 
water  supply,  and  gas  supply  respectively.  shaU  be  chargeable  ^n  bto!^ 
and  be  charged  upon  the Estate  aforesaid,  and  every  part 

thereof  (other  than  such  parts  thereof  as  shall  for  the  time 
being  be  laid  out  or  intended  for  roads,  or  projected  roads,  and 
other  than  such  parts  thereof  as  shall  be  required  and  taken, 
or  used  permanently,  or  shall  have  been  for  the  time  being 
taken  or  used  permanently  for  the  purposes  of  such  one 
or  other  of  the  said  systems  of  drainage,  water  supply,  or  gas 
supply,  except  the  purpose  of  laying  sewers,  drains,  or  pipes). 


( /)  See  posif  pp.  594  et  seq.,  note  (m). 
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As  to  what  is 


the  said  Society  hereby  agreeing  to  give  or  make  the 
charge  so  iar  as  concerns  such  parts  of  the  property  expressed 
to  he  charged  as  shall  from  time  to  time  and  for  tkt 
time  heing  belong  to  the  said  Society,  but  so  nefertheless 
that  each  lot  as  shown  on  the  plan  annexed  hereto,  (whether 
already  sold,  or  now  still  belonging  to  the  said  Sodetr),  or 
the  part  not  so  taken  and  used,  otherwise  than  for  the  purpose 
of  buying  sewers,  drains,  or  pipes  of  each  snch  lot,  ^ 
be  charged  or  chargeable  only  with  a  proportional  partof  socii 
expense  according  to  the  valne  of  soch  lot,  or  part  of  a  k 
snch  yalae  to  be  ascertained  for  the  pnrpose  in  the  sane 
manner  as  the  price  of  any  part  taken  or  used  for  any  of  tie 
porposes  aforesaid,  is,  in  case  no  agreement  shall  be  come  ui 
as  to  price  with  respect  to  the  same  part  proyided  i£ 
article  4  hereinbefore  contained,  to  be  determined  as  fionisi 
in  the  same  article,  and  the  yalue  so  ascertained  shali  be  fiiul 
and  conclasive,  and  the  owner  or  owners,  or  persons  inter- 
ested, or  to  become  interested  in  each  snch  lot,  or  put 
so  charged,  shall  contribute  to  such  expenses  accordingly 
rateably  in  proportion  to  the  yalne  of  snch  lot  or  part  of 
a  lot. 

8.  That  the  said  Society,  its  successors  or  assigns,  msj 
in  the  first  place  pay  all  or  any  snch  expenses  as  in  the  last 
preceding  article  are  mentioned  or  referred  to,  and  made 
chargeable  as  aforesaid,  and  each  of  the  purchasers,  his  heirs 
or  assigns,  will,  on  demand,  pay  to  the  said  Society,  i» 
successors  or  assigns,  his,  her,  or  their  rateable  contributioQ 
to,  or  proportionate  or  apportioned  share  of  such  expenses, 
with  corresponding  interest  thereon  at  the  rate  of  62.  per  cent. 
per  annum  from  the  time  or  respective  times  of  such  expenses, 
or  the  respective  items  thereof  having  been  incurred  m 
paid ;  And  that  the  said  Society,  its  successors  and  assignsi 
shall,  in  addition,  have  powers  of  distress  (g)  and  entry,  ^ 
receipt  of  rents  and  profits  upon  the  lot,  part  of  a  lot,  or  lani 
in  respect  of  which  any  contribution  to,  or  share  of 
expenses  is  payable,  for  securing  the  payment  of 
contribution  or  share  of  expenses. 

9.  That  the  expenses  referred  to  in  the  two  last  pr 


(^)  As  to  the  insertion  of  these  powers  of  distress,  see  fo^ 
p.  635,  note  (o). 


FBECEDENTS.  589 

articles  shall  include  all   sums  paid  by  the  said   Society,      I^^n* 
its  successors  or  assigns,  to  any  local  or  municipal  authority,      BuUding 
or  to  any  corporation,  contractors,  or  other  person  or  persons,     Co^«Mati. 
for  making,  laying  down,  and  executing  all  or  any  of  the  to  be  included 
works  and  things  referred  to  in  the  19th  condition  of  the  said  penaes  aboTo 
first  schedule  hereto  (A),  and  also  particularly  shall  include  "^^'^  ^^ 
all  the  costs,  charges,  and  expenses  of  and  incident  to  all 
preliminary  and  tentatiye  surveys,  admeasurements,  borings, 
and  works,   and  of   and  incident  to  the  forming,   laying, 
making,  and  executing  of  all  works,   whether  permanent, 
temporary,  primary,  incidental  or  otherwise,  and  providing  all 
or  any  materials  and  labour  therefor,  and  of  and  incident  to 
the  purchase,  taking,  using,  and  restoring,  or  reinstating  of 
any  land,  rights,  or  easements  purchased,  taken,  or  used, 
restored    or    reinstated,  for  all  or  any  purposes  in  these 
presents  referred  to,  or  otherwise  in  accordance  with  the 
provisions  hereof,  whether  such  land,  rights,  or  easements, 
or  any  of  them,  or  any  part  thereof,  do  or  do  not  form  part  of 

the  Estate  aforesaid,  and  all  damages  which  shall  be 

payable  and  paid  by  the  said  Society,  its  successors  or 
assigns,  and  all  costs,  charges,  and  expenses  of  and  incidental 
to  all  or  any  accommodation  works  (whether  directed  under 
article  4  of  these  presents,  or  otherwise  executed),  and  shall 
include  also  the  purchase-money  and  compensation  paid  for  all 
or  any  such  land,  rights,  or  easements  as  aforesaid,  and  the 
costs  paid  by  the  said  Society,  its  successors  or  assigns, 
in  respect  thereof,  or  of  purchasing,  taking,  or  using  the 
same,  and  of  the  conveyance  thereof,  and  of  investigating, 
making  out,  shewing,  and  passing  the  title  thereto  of  the 
vendors  thereof,  and  of  the  persons  interested  or  claiming  to 
be  interested  therein,  and  the  fees,  costs,  charges,  and 
expenses  of  all  surveyors,  architects,  arbitrators,  umpires, 
and  other  persons,  and  of  and  incident  to  all  plans,  sections, 
maps  and  dravdngs,  made  for  all  or  any  of  the  purposes 
aforesaid,  whether  ultimately  adopted  or  carried  out  or  not, 
and  shall  also  include  the  value  of  all  or  any  land  for  the  time 
being  belonging  to  the  said  Society  taken  or  used  for  all 
or  any  of  the  purposes  aforesaid,  and  of  every  or  any  easement 
or  right,  or  anything  in  the  nature  of,  or  which,  if  the  land 


(A)  See  po8t^  pp.  594  et  8eq.f  note  (m), 


590 


PUBCHASE  DSEDS. 


LXXVIL 

BMdef 

BniUiBg 

Oonptiuuito. 


belonged  to  some  third  person^  would  be  an  easement  or 

right  in,  oyer,  npon,  or  nnder  any  bind  of  the  said  Sodetj, 

and  the  costs  of  restoring  the  surface  of  any  land,  the  snrbee 

of  which  shall  have  been  disturbed,  and  of  all  accommodition 

works  rendered  reasonably  necessary  or  proper  by  saeh  taking 

or  usingy  or  by  all  or  any  snch  works  as  in  these  presents  an 

authorised  or  referred  to,  and  which  acconmiodation  worb 

shall  be  actually  executed,  such  value  to  be  determined  in  the 

same  way  in  all  respects  as  (in  case  no  agreement  shall  be 

come  to  as  to  the  price  to  be  paid  by  the   said  Societj, 

its  successors  or  assigns,  for  any  lot,  or  part  of  a  lot,  wMek 

has    or    shall    have    been  purchased  as   aforesaid  by  any 

purchaser,  party  hereto,  and  which  shall  be  required,  taka, 

or  used  for  any  of  the  purposes  aforesaid)  the  price  is  to  be 

determined  under  article  4  of  these  presents  :  F^tidsd  dm 

such  price  shall  be  determined,  and  such  yalue  shall  include 

all  such  compensation  as  may  under  the  last  mentioned 

article  be  included  in  such  price,  with  full  power  for  the 

surveyors  or  their  umpire  to  direct  or  authorise  the  ex6eati(n 

of   all  or  any  accommodation  works,   and  generally  such 

expenses  shall  include  all  such  monies  as  the  said  Socie^,  its 

successors  or  assigns,  shall  have  reasonably   expended  in, 

upon,  about,  or  for  all  or  any  of  the  purposes  mentioned 

or  referred  to  in  the  said  19th  condition  of  the  said  first 

schedule  hereto  (i),  as  explained  or  expanded  in  or  by  these 

presents,  and  shall  also  include  all  the  costs,  charges,  and 

expenses  of  and  incident  to  ascertaining  or  determining  the 

value  of  any  lot,  or  part  of  any  lot,  for  all  or  any  of  the 

purposes  aforesaid,  or  of  articles  7  and  8  of  these  presents,  or 

either  of  them,  and  of  apportioning  the  expenses  nnder 

article  11  hereof,  and  shall  also  in  cases  under  article  6,  and 

where  articles  8,  4,  and  5  respectively  shall  be  exclnded, 

include  all  costs,   charges,   and    expenses    incurred  in  or 

about  and  for  the   purposes  of  and  with   a   view  to  the 

execution  of  the  scheme  or  works  which  shall  be  executed 

as   in    article    6    mentioned    or    referred    to,    and   which 

costs,   charges,  and  expenses   shall  in  that  case  be  snh- 

stituted  for  the  corresponding  expenses,  which,  if  the  »ud 

scheme  and  works  had  been  executed  wholly  under  the  powers 


{%)  See  post,  pp.  594  et  seq.,  note  (m). 
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of  these  presents,  would  have  been  within  the  provisions  of     ^SJS* 
this  present  article,  bat  shall  be  so  substituted  for  such      Building 
corresponding  expenses  only,  and  shall  not  exclude  any  other     ^^*"*°^' 
costs,  charges,  or  expenses,  which  would  have  been  within  the 
provisions  of  the  present  article  if  such  scheme  and  works 
had  been  executed  wholly  and  exclusively  under  the  authority 
of   these  presents  and  of   condition   19  in  the  said   first 
schedule  hereto. 

10.  That  in  case  of  the  projected  roads  shown  on  the  said  ^  *®  charge 

,  _  of  ezpenses 

plan  hereto  annexed,  or  any  part  of  them,  or  of  any  of  them,  if  roadB 
shall  be  abandoned  under  condition  No.  6  in  the  said  first  »^»»do^«^ 
schedule  hereto,  then  and  in  such  case  the  road  or  roads,  or 
part  or  parts  thereof  so  abandoned,  shall  henceforth  be 
charged  with  a  proportionate  part  according  to  its  or  their 
value  of  the  expenses  referred  to  in  article  No.  7;  and  in 
case  any  part  or  parts  now  belonging  to  the  said  Society  of 

the  said  Estate,  and  not  being  a  projected  road,  or 

portion  of  any  projected  road,  shall  at  any  time  hereafter  be 
appropriated  by  the  said  Society  for  and  to  be  formed  into  a 
road  or  roads,  then  and  in  such  case  such  part  or  parts  shall 
henceforth  cease  to  be  charged  or  chargeable  with  any  part  of 
such  expenses  as  aforesaid,  the  amount  with  which  each  part 
or  parts  were  previously  or  would  be  otherwise  chargeable  or 
chfurged  being  thrown  rateably  upon  all  the  other  parts  (not 
being  for  the  time  being  such  roads  or  projected  roads  as 
aforesaid,  or  parts  permanently  required,  taken,  or  used  for 
the  said  works  other  than  the  laying  of  sewers,  drains,  or 
pipes)  of  the  same  estate. 

11.  That  after  the  value  of  each  lot,  or  part  of  a  lot,  made  As  to  mode  of 
or  intended  to  be  made  chargeable  with  a  share  of  expenses  ment  of  °' 
under  articles  7  and  8  hereof  respectively,  or  either  of  them,  expenses, 
shall  have  been  determined  as  aforesaid,  the  secretary  for  the 

time  being  of  the  said  Society  may  from  time  to  time,  as 
occasion  shall  require,  apportion  all  or  any  such  expenses  on 
each  lot  or  part  respectively,  and  where  several  lots,  or  parts 
of  lots,  shall  belong  to  the  same  owner  or  owners,  may  com- 
bine all  or  any  of  such  several  lots,  or  parts  of  lots,  without 
a  separate  apportionment  for  each  lot,  and  every  apportion- 
ment so  made  by  the  said  secretary  shall  be  accepted  as 
sufficient  and  correct,  unless  and  until  some  manifest  error  be 
shown  or  discovered  therein  within  one  calendar  month  from 
the  date  of  the  delivery  thereof. 
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12.  That  the  said  Society,  person,  or  persons  to  whom  t&j 
powers  of  distress  and  entry  are  given  or  coYenanted  toli^ 
given  by  these  presents  for  securing  any  expenses  referred  ^ 
in  article  2  of  these  presents,  or  for  securing  any  contribatica 
pursuant  to  article  8  of  these  presents,  and  the  successors, 
heirs,  or  assigns  of  such  society,  person,  or  persons,  if  the 
first-mentioned  expenses,  or  any  part  thereof,  or  (as  the  case 
may  be)  any  such  contribution  as  last  aforesaid,  or  any  pan 
thereof,   or  any  interest  in  respect    thereof,    shall    remaia 
unpaid  for  ten  days  after  demand  thereof,  and  whether  tha 
demand  be  a  strictly  legal  demand  or  not,  may  enter  and  dis- 
train upon  the  premises  thereby  charged  or  hereinbefore 
expressed  to  be  charged  with  such  expenses  or  contribution 
(as  the  case  may  be)  as  aforesaid,  or  upon  any  part  thereof  as 
for  rent  in  arrear,  and  dispose  according  to  law  of  the  distress 
or  distresses  there  found,  to  the  intent  that  such  expenses  or 
contribution  (as  the  case  may  be),  and  (in  the  case  of  distres 
for  contribution)  all  interest  on,  or  in  respect  of  such  contri- 
bution, and  in  any  case  all  costs  and  expenses  incurred  by  the 
non-payment  of  such  expenses,  or  (as  the  case  may  be)  con- 
tribution of  interest  thereon,  may  be  fully  paid  and  satisfied : 
And  further,  if  any  part  of  the  expenses,  or  (as  the  case 
may  be)  contribution  or  interest  thereon,  shall  remain  unpaid 
for  forty  days  after  demand  thereof,  whether  the  demand  were 
a  strictly  legal  demand  or  not,  may  enter  upon  and  hold  the 
premises  hereby  charged,  or  hereinbefore  expressed   to   be 
charged  with  such  expenses,  or  (as  the  case  may  be)  such 
contribution  or  interest  as  aforesaid,  or  upon  any  part  thereof, 
and  take  the  rents  and  profits  thereof  until  such  expenses  or 
contribution  and  interest  (as  the  case  may  be)  and  aU  arrears 
thereof,  and  all  costs  and  expenses  occasioned  by  the  non- 
payment thereof,  shall  be  fully  paid  and  satisfied ;  And  such 
possession  when  taken  shall  be  without  impeachment  for 
waste. 

18.  Provided  always,  and  it  is  hereby  declared  that  any 
power  of  distress  or  entry  given,  or  expressed  or  intended  to 

(k)  As  to  the  insertion  of  such  powers  of  distress,  see  poit, 
p.  635,  note  (o). 

(t)  This  proviso  is  inserted  in  order  to  prevent  the  powers 
referred  to  from  being  obnoxious  to  the  rule  against  perpetuities : 
see  London  and  tSouth-Westem  Bail,  Co.  v.  Gomm,  30  Ch.  D,  562, 
ante,  p.  293. 
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be  given  by  tbese  presents,  and  any  power  by  these  presents     ^^^^' 
reserved  or  given,  or  intended  or  expressed  to  be  reserved  or      BnUding 
given  to  the  said  Society,  its  successors  or  assigns,  or  to  any  ^^oyenMti^ 
authority,  or  any  other  person,  of  entering  upon,  taking,  re- 
quiring, using,  or  purchasing  any  land,  righfc,  or  easement^ 
shall  respectively  not  be  exercised,  or  exerciseable,  except 
during  the  life  or  lives  of  some  one  or  more  of  the  pur- 
chasers who  shall  have  been  alive  on  the  day  of  the  date 
hereof,  or  within  21  years  next  after  the  death  of  the  survivor 
of   all  such  persons:    Fbovided    also,   and  it    is   hereby  ProviBo 
mutually  agreed  and  declared,  that  the  said  powers  of  distress  nmel^es  of^ 
and  entry,  or  the  cesser  thereof,  shall  not  prejudice  or  affect  vendors, 
any  other  remedy  which  the  said  Society,  its  successors  or 
assigns,  or  any  other  person  or  persons,  may  have  or  be 
entitled  to  for  recovering  the  expenses,  contribution,  interest, 
or  monies  intended  or  expressed  to  be  secured  by  such  powers 
of  distress  and  entry,  or  any  part  of  such  expenses,  contribu- 
tion, interest,  or  monies. 

14.  That  it  is  hereby  mutually  agreed  and  declared,  that  in  Interpretation 
the  said  first  schedule  hereto  (unless  and  except  such  inter-  ^^^' 
pretation  is  inconsistent  with  the  context)  the  words  "the 
vendors  "  mean  "  the  said  Society,"  and  "  the  sale  plan,*'  or 
the  "  sale  plan  annexed  to  the  particulars,"  mean  or  refer  to 
the  same  plan  as  the  said  plan  which  is  annexed  to  these 
presents ;  and  the  words  "  the  property,"  or  "  the  property 

offered  for  sale,"  mean  the  said  " Estate,"  or,  as  the 

context  may  require,  the  same  estate  exclusive  of  the  pro- 
jected roads  shown  on  the  said  plan ;  the  word  ''  purchaser  " 
means  or  includes  "  the  person  whose  name  is  subscribed  and 
seal  afiSxed  to  these  presents  in  the  second  schedule  hereto ; " 
and  the  words  "  any  lot  sold  at  the  present  sale  "  mean  or 
include  any  lot  in  the  first  column  of  the  said  second  schedule 
hereto,  opposite  to  which  the  name  of  a  purchaser  is  sub- 
scribed in  the  fourth  column  of  the  same  schedule. 

16.  That  the  said  society  hereby  acknowledges  the  right  of  Acknowledg- 
the  purchasers  to  production  of  the  title-deeds  relating  to  the  d^eds.^  ^ 
said  " Estate,"  and  to  delivery  of  copies  thereof. 

16.  That  in  case  any  dispute  or  difference  shall  arise  Arbitration 
between  the  purchasers  (parties  hereto),  or  between  any  of  ^  ^^ 
them,  or  their  respective  heirs,  executors,  administrators,  or 
assigns,  on  the  one  hand,  and  the  said  Society,  its  successors 
or  assigns,  on  the  other  hand,  touching  these  presents,  or 

B. — ^VOL.  v.  Q  Q 
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anything  herein  contained,  or  the  construction  or  opentin 
hereof,  or  the  rights,  duties,  or  liabilities  of  any  party  ia 
connection  with  the  premises,  then  in  every  such  case  (eieepk 
in  cases  otherwise  expressly  provided  for  in  or  by  these 
presents,  or  in  the  conditions  in  the  first  schedule  heretOi  and 
except  where,  by  reason  of  any  disability  on  the  part  of  m 
of  the  parties  to  such  dispute  or  difference,  an  arbitrator 
cannot  be  appointed  by  him  or  her,  or  by  any  person  on  his  or 
her  behalf,  other  than  the  other  party  to  the  dispnte  or 
difference),  the  matter  in  dispute  or  difference  shall  be 
referred  to  two  arbitrators,  or  their  umpire,  pursuant  to,  and 
so  as  with  regard  to  the  mode  and  consequences  of  the 
reference,  and  in  all  other  respects  to  conform  to  the  pro- 
visions in  that  behalf  contained  in  the  Conmion  Law  Pro- 
cedure Act,  1854,  or  any  then  subsisting  statutory  modificatioD 
thereof;  And  upon  every  such  reference  the  arbitrators  and 
umpire  shall  respectively  have  power  to  examine  the  parties 
and  witnesses  upon  oath  or  affirmation,  and  to  enlarge  the 
time  for  making  an  award,  and  either  to  fix  the  amount  of  Ae 
costs  of  the  reference  and  award  respectively,  or  incidental 
thereto,  to  be  paid  by  either  party,  or  to  direct  the  same  to  h 
taxed,  either  as  between  solicitor  and  client,  or  otherwise,  and 
to  award  when  and  by  whom  such  costs  shall  be  paid ;  And 
any  such  reference  may  be  made  a  rule  of  court  in  anj 
division  of  Her  Majesty's  High  Court  of  Justice  on  the 
application  of  any  party,  and  such  party  may  instmct  counsel 
to  consent  thereto  for  the  other  party  or  parties. 

In  witness  whereof  the  said  purchasers  have  hereunto  ^ 
their  hands  and  seals  respectively  in  the  second  schedule, 
and  in  the  fourth  column  thereof,  opposite  to  the.  lots  pm- 
chased  by  them  respectively,  on  the  days  set  opposite  to  their 
respective  names  in  the  same  schedule. 


The  FmsT  Sohedtjle  above  befebbed  to. 
[Partictdars  and  Conditions  of  sale  (m).] 

The  Second  Schedule  above  befebbed  to. 
[Enumeration  of  lots  sold^  and  of  the  respective  parehoien] 


{m)  The  above  precedent  is  adopted,  with  slight  alteratiixiir 
from  a  deed  of  covenant  recently  employed  on  the  occasion  of  the 
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sale  of  a  laige  building  estate.     The  conditions  of  sale,  which  are  BiSdiw 

set  forth  in  the  first  schedule  to  the  deed,  were  of  a  somewhat  CoToaaatf. 

flpecial  nature ;  the  conditions  more  particularly  referred  to  in  the  ' 

deed  were  as  follows : — 

Conditions  of  Sale. 

17.  Every  purchaser  shall,  within  twelve  months  after  being  let  As  to  makiDg 
into  possession  of  aoy  lot  purchased  by  him,  and  to  the  satisfaction  and  maintain- 
of  the  vendor's  surveyor  for  the  time  being,  make,  and  afterwards  "*^  w^^cet. 
maintain,  a  sufficient  boundary  fence  or  fences  to  the  same  lot  as 
mentioned  in  the  ''  Schedule  of  Fencing "  annexed  to  the  parti- 
culars, such  fences  to  be  not  less  than  four  feet  six  inches  or  more 
than  six  feet  in  height.     In  case  any  such  fence  shall  not  be  duly 
made  and  maintained,  the  vendors  or  the  owner  or  owners  of  the 
land  adjoining  on  that  side  of  the  lot  in  respect  of  which  such 
default  shall  have  happened,  may  enter  upon  such  lot  and  make 
and  repair  such  fence  or  fences,  and  recover  the  expenses  thereby 
incurred  from  the  purchaser  of  such  lot.     In  case  of  dispute  as  to 
fencing,  or  as  to  the  sufficiency  thereof,  such  dispute  shall  be 
settled  by  the  surveyor  for  the  time  being  of  the  vendors,  at  the 
joint  expense  of  the  parties  in  dispute,  and  the  decision  of  such 
surveyor  shall  be  decisive.     No  house  shall  be  erected  on  any  lot  As  to 
which  shall  be  of  a  less  value  than  the  sum  specified  for  such  lot  chaiacter  of 
in  the  "Schedule  of  Building  Outlay"  annexed  to  the  particulars  hon*M  tobe 
of  sale.     The  value  of  a  house  shall  be  taken  at  its  first  cost  in  jj^      ^* 
materials  and  labour,  after  deducting  all  trade  and  other  discounts 
Bnd  allowances.     Every  house  to  be  erected  upon  any  lot  sold  at 

the  present  sale  (other  than  and  except  lots  numbered , , 

And  ,  upon  which  or  upon  any  of  which  an  hotel  may  be 

erected  and  carried  on  with  the  previous  consent  in  writing  of  the 

vendors,  and  also  except  lots  to  ,  both  inclusive,  and 

lots to ,  both  inclusive,  upon  which  may  be  carried  on 

shops  for  the  sale,  but  not  for  the  manufacture,  of  articles  of 

household  use  or  ornament,  other  than  intoxicating  liquor)  shall 

be  used  or  occupied  as  a  private  dwelling-house  only,  and  no  other 

^erection  shall  be  built  upon  any  such  lot  except  outbuildings  or 

offices  to  such  dwelling-houses.     No  dwelling-house  or  any  other  As  to  frontage 

erection,  or  any  part  thereof,  on  any  such  lot  shall  be  built  nearer  li&^ 

to  the  site  of  any  projected  or  intended  road  shown  on  the  sale 

plan  or  the  boundary  of  any  adjoining  or  abutting  lot  than  the 

building  or  frontage  line  shown  on  the  said  plan.     Every  pur-  Astoezeca- 

chaser  shall,  at  the  time  of  completing  his  purchase,  execute  a  tion  by 

deed  of  covenant  to  be  prepared  by  the  vendors,  containing  all  ^f'^fS^ 

fluch  mutua]  covenants  and  restrictions  as  may  be  necessary  to  give  ^yenant 

effect  to  the  rights^  duties,  and  liabilities  given  to  or  imposed  upon 

purchasers  under  the  particulars  and  these  conditions,  and  to 

define  the  mode  of  enjoyment  and  the  observance  of  the  relative 

rights  and  duties  of  the  respective  purchasers  and  their  heirs  and 

assigns ;  but  the  covenants  in  such  deed  shall  be  framed  so  as  to 

be  personally  binding  on  a  purchaser  only  during  the  time  of  his 

fiole  or  joint  ownership  or  interest,  and,  so  far  as  practicable,  to 

Q  Q  2 
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I>m4  of       ran  with  the  land  to  which  the  covenants  relate.    The  T^oii^ 
'^^      are  not  to  be  considered  for  the  purposes  of  this  conditit^ » 
*"**  '     standing  in  the  place  of  purchasers  of  or  as  persoos  entitlelt 


M  to  coiiTey-  lots  unsold  at  this  sale.     Every  conveyance  to  a  purchaser  ^ 

ances  of  lots,    contain  a  reference  to  the  deed  of  covenant ;  and  upon  the  ccsi- 

pletion  of  each  conveyance,  the  purchaser  shall  pay  to  the  vendori 

solicitor  a  fee  of  one  guinea  in  respect  of  the  said  deed  of  coT^ 

nant,  and  shall  thereupon  be  entitled  to  receive  an  attested  coi; 

thereof. 

Ai  to  makiiig        18.  Every  purchaser  shall,  within  two  years  after  the  cozDpletiix 

and  muntain-  of  his  purchase,  at  his  own  expense,  with  proper  materials  and  ini 

ingioadfl.         workmanlike  manner,  and  to  the  satisfaction  of  the  surveyo'c: 

the  vendors,  make  and  form  into  a  road  fit  for  carts,  waggons,  an: 
carriages,  and  at  the  levels  shown  on  the  estate  plans  depodtec 
with  and  passed  by  the  Urban  Sanitary  Authority,  such  pafi<:- 
parts  of  the  land  retained  by  the  vendors,  in  front  of  or  adj(HnXj' 
the  lot  or  lots  purchased  by  him,  as  is  or  are  in  the  sale  pt^ 
delineated  by  being  coloured  pink,  as  part  or  parts  of  a  projecre- 
road  or  roads,  up  to  the  centre  of  such  road  or  roads,  and  shall  y' 
make  the  same  as  to  form  a  continuous  road  with  the  road  w» 
or  proposed  to  be  made  on  the  adjoining  part  or  parts  retained  ty 
the  vendors  as  proposed  roads,  and  shall  at  all  times  imtH  dk' 
same  shall  be  adopted  as  a  public  highway,  at  his  own  expeo^ 
repair  and  maintain  the  same  with  proper  materials  and  in  gco^ 
condition,  so  as  to  be  fit  for  use  as  aforesaid ;  and  shall  and  tl. 
as  and  when  legally  called  upon  to  do  so,  at  his  own  expei^ 
comply  with  the  requirements  of  the  local  authority  as  to  pa^ 
and  sewering  the  said  road.  And  every  person  passing  from  or  t^ 
any  of  the  lots,  or  any  part  thereof  respectively,  shall,  at  all  tin» 
after  the  day  of  sale,  have  the  right,  with  or  without  cw^ 
waggons,  horses,  or  other  animals,  to  pass  and  repass  otct  tee 
whole  of  the  projected  roads,  or  over  such  parts  thereof  as  sbsJ 
not  for  the  time  being  have  been  abandoned  as  roads,  or  inteod^ 
roads  under  these  conditions,  and  over  all  or  any  substituted  r(*^ 
ways  for  the  time  being  proposed  by  the  vendors,  or  the  sjr^ 
thereof  respectively,  and  tiie  several  conveyances  shall  he  ma^ 
subject  to  the  rights  and  liabilities  created  by  or  implied  in  ths 
condition.  But  no  purchaser  shall  require  the  production  of,  ^ 
investigate,  or  make  any  objection  or  requisition  in  respect  of  tff 
title  of  any  proposed  road ;  and  the  vendors  shall  not  be  bonnd  ^' 
enforce  jmy  such  liabilities  or  rights  as  in  this  or  in  any  oti^ 
previous  condition  mentioned,  further  or  otherwise  than  by  ©al^f 
every  conveyance  subject  to  the  rights  and  liabQities  aa  to  the^ 
and  making  of  roads  mentioned  in  this  condition,  and  require^ 
every  purchaser  at  this  sale  to  execute  the  deed  of  schedule  af^^ 
said.  If  any  of  the  lots  be  not  sold  at  this  sale  the  vendon  sb&u 
not,  for  the  purpose  of  this  condition,  stand  in  the  place  of  ftP^' 
chaser  of  such  lot  or  lots,  so  as  to  be  bound  to  make  or  ^^^^. 
the  whole  or  any  part  of  any  such  projected  road  as  aforesaid,  jj 
the  purchasers  of  the  lots  sold  shall  nevertheless  have  such  W^ 
of  passage  as  aforesaid  over  the  sites  of  such  projected  roads  as^ 
the  time  being  shall  not  have  been  abandoned  or  modified  ui^^ 
condition  six. 
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19.  Each  lot  is  sold  subject  to  a  right  reserved  to  the  vendorSy       Building 
their  successors  or  assigns,  either  themselves  to  make  or  to  con-     Covenantf. 
tract  with  any  local  or  municipal  authority  to  make  all  such  Z^       ^^ 
sewers  and  drains,  and  to  lay  all  such  pipes  for  the  conveyance  of  yendors  of 
water  and  gas  beneath  the  surface  of  the  property  as  may  be  right  to  make 
necessary,  in  their  opinion,  for  carrying  out  a  system  of  drainage,   sewers,  te^ 
or  water,  or  gas  supply  for  the  estate  now  offered  for  sale ;  and  "^^  ^  •°*®' 
for  the  purposes  aforesaid,  or  any  of  them,  to  enter  upon  and  to  f^^  g^^^  ^^, 
authorise  any  such  local  or  municipal  authority  to  enter  upon  all  poses. 
or  any  of  the  lots  for  the  purpose  of  forming  or  making  roads,  and 
to  execute  aU  necessary  works.     In  the  deed  of  covenant  to  be 
prepared  as  aforesaid,  provision  shall  be  made  for  the  carrying 
into  effect  of  schemes  of  drainage  and  water  and  gas  supply,  or  of 
any  such  schemes,  as  and  when  they  or  any  of  them  shall  become 
necessary,  together  with  powers  of  entiy  to  do  all  necessary  works, 
including  the  smking  of  wells,  formation  of  reservoira,  erection  of 
pumping-engines  and  houses  and  construction  of  tankis  and  other- 
wise, and  the  taking  of  land  for  the  purposes  aforesaid ;  and  there 
shall  be  included  in  such  deed  such  arbitration,  compensation,  and 
contribution  clauses,  and  covenants,  as  the  vendors  may  consider 
expedient  to  give  effect  to  this  condition,  with  the  proviso,  that  as 
to  the  cost  of  any  system  of  drainage,  or  water,  or  gas  supply  not 
executed  by  and  at  the  expense  of  the  local  sanitary  authority, 
the  vendors  shall  be  liable  to  contribute  rateably  in  respect  of  any 
portion  of  the  property  (other  than  and  except  the  sites  of  roads 
and  streets)  which  may  remain  unsold  at  the  time  when  the 
works  aforesaid  shall  be  executed.     The  vendors  shall  have  powers 
of  distress  and  perception  of  rents  and  profits,  in  addition  to  a 
right  of  action  to  enforce  the  payments  of  any  sum  to  be  payable 
by  way  of  contribution  under  this  condition ;  but  no  outlay  shall 
be  made  in  respect  of  any  such  scheme  as  aforesaid  if  the  said 
scheme  shall  have  been  disapproved  of  in  writing  by  a  majority  of 
the  persons  for  the  time  beiug  entitled  to  one  or  more  lot  or  lots 
of  the  property  now  offered  for  sale  within  one  month  after  a 
previous  notice  by  the  vendors,  or  their  successors  or  assigns,  in 
some  public  newspaper  usually  circulating  within  the  borough  of 
A  of  their  intention  to  commence  and  execute  the  said 

scheme,  and  no  such  scheme  shall  be  commenced  until  after  the 
expiration  of  one  month  from  the  publication  of  such  notice. 
Every  owner  for  the  time  being  of  any  lot  shall  pay  a  proportion 
of  the  expenses  incurred  by  the  vendors  in  giving  effect  to  this 
condition,  according  to  the  value  of  the  lot  held  by  him,  in  manner 
to  be  provided  in  the  said  deed  of  covenant 
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LXXVm.  CONVEYANCE  by  way  of  Release  (^ 
Reilundeb  in  fee  to  tenant  fob  life,  tk 
tenant  for  life  covenanting  to  pay  Succesmn  dnQf. 


THIS  INDENTURE,  made  the 


day  of ,  18—, 


Fvtias. 

Bacitals: 
of  title  of 
parties; 


of  •gnement 
for  purchase 
of  remainder; 


01  arran^" 
ment  as  to 
saccesaion 
dntj. 


TuUUwm, 


Conreyanoe. 

Parcels. 
Jfabendum. 


Coyenant  for 
payment  of 
aoecession 
duty. 


Between  \remainderman\^  of,  &c.,  of  the  one  part,  and 
[tenant  for  life\  of  the  other  part:  Whebeas  under  an 
mdenture  of  settlement  dated,  &c.,  and  made,  &c.,  the  here- 
ditaments hereinafter  conveyed  stand  limited  and  assured  to 
the  nse  of  the  said  \tenantfoT  life\  and  his  assigns  daring  his 
life,  with  remainder  to  the  nse  of  the  said  \remaind£rmem\\i& 
heirs  and  assigns ;  And  whebeas  the  said  [tenant  for  Ixjt] 
has  agreed  with  the  said  [remainderman]  for  the  purchase  of 
the  remainder  in  fee  simple  of  the  said  [remainderman], 
expectant  on  the  decease  of  the  said  [tenant  for  life],  in  the 
said  hereditaments  hereinafter  conveyed,   at    the  price  of 

£ :  And  whebeas  npon  the  treaty  for  the  said  sale  it 

was  agreed  that  any  succession  duty  which  may  become  pay- 
able in  respect  of  the  said  hereditaments  hereinafter  conTcyed, 
npon  the  decease  of  the  said  [tenant  for  life]^  shall  be  paid  by 
the  said  [tenant  for  Zt/e],  and  that  he  shall  enter  into  the 
covenant  hereinafter  contained  in  respect  of  snch  succession 
duty.  NOW  THIS  INDENTURE  WITNESSETH  that, 
in  pursuance  of  the  said  agreement  and  in  consideration  of 

the   sum   of   £ paid   by   the    said    [tenant  for  life] 

to  the  said  [remainderman],  of  which  sum  of  £ the  said 

[remainderman]  hereby  acknowledges  the  receipt,  the  said 
[remainderman]  hereby  grants,  releases,  and,  as  beneficial 
owner,  conveys  unto  the  said  [tenant  for  life]  and  his  heirs, 
All  that,  &c.  [parcels].  To  hold  all  the  premises  Unto  aih) 
TO  the  use  of  the  said  [tenant  for  life],  his  heirs  and  assigns, 
subject  to  the  estate  for  life  therein  of  the  said  [tenant  for 
life]^  To  the  intent  that  the  said  estate  for  life  may  become 
merged  and  extinguished  in  the  remainder  and  inheritance  of 
the  same  premises,  and  that  the  said  [tenant  for  life]  may  be 
henceforth  seised  of  or  entitled  to  the  same  premises  for  an 
estate  in  fee  simple  in  possession ;  And  the  said  [tenant  for 
Ufe]  hereby  covenants  with  the  said  [remainderman]  to  pay 
and  discharge  any  succession  duty  which  may  become  payable 
in  respect  of  the  premises  hereby  conveyed  upon  the  death  of 
him  the  said  [tenant  for  life],  as  and  when  such  duly  shall 
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become  payable,  and  to  keep  effectually  indemnified  the  said 
{remainderman],  bis  beirs,  executors,  and  administrators, 
against  sucb  succession  duty  and  every  part  tbereof,  and  all 
actions,  proceedings,  costs,  cbarges,  claims,  and  demands 
wbatsoeyer  for  or  on  account  of  tbe  same  (n). 
In  witness,  &c. 
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LXXVIIL 
Beleaaaof 
Sfloiaiiidcr 
in  766  to 
T6]uuitfor 
Lif6. 


LXXIX.  CONVEYANCE  in  Feb  on  the  Pubchasb 
of  a  BEBiAiNnEB  in  Fee,  subject  to  a  Mobtoaoe 
affecting  the  entire  Inheritance,  which  is  paid  of 
by  the  Purchaser,  but  is  assigned  to  a  Trustee  for 
him,  to  be  kept  on  foot  as  against  the  Tenant  for 
Life  (o). 


THIS  INDENTURE,  made  tbe 


day  of 


Between  [mortgagee],  of,  &c.,  of  tbe  first  part ;  [vendor],  of,  Parties. 


(n)  Tbis  covenant  does  not  seem  to  be  strictly  necessaiy,  as  it 
is  the  general  rule  that  on  the  sale  of  a  reversionary  interest  the 
payment  of  succession  duty  on  its  falling  into  possession  is  payable 
by  the  purchaser,  in  the  absence  of  stipulation  to  the  contrary. 

(o)  The  incumbrances  are  here  kept  on  foot  in  order  to  be  made  Bemarks  on 
available  during  the  life  of  the  tenant  for  life,  for  which  period  the  the  precedent 
purchaser  is  entitled  to  receive  the  interest  on  the  principal  sums  ^       ^^^^' 
in  the  character  of  mortgagee.     On  the  decease  of  the  tenant  for 
life  the  purchaser's  remainder  falls  into  possession,  and  he  of 
course  takes  the  entire  income  as  absolute  owner.   In  the  converse 
case  of  a  tenant  for  life  paying  off  mortgages  affecting  the  inheri- 
tance, the  incumbrances  are  often  in  like  manner  preserved  from 
extinguishment,  in  order  that  the  tenant  for  life  may  be  entitled 
to  stand  in  the  relation  of  mortgagee  with  respect  to  the  reversion 
or  remainder. 

It  is  to  be  borne  in  mind  that  the  powers  of  the  latter,  under 
tbe  Settled  Land  Act,  1882,  are  incapable  of  being  released  :  see 
sect.  50  (2) ;  and,  in  the  event  of  their  being  exercised  by  a  sale, 
tbe  purchaser  of  the  remainder  would  have  only  an  interest  in  the 
purchase-money,  as  capital  money  arising  under  the  Act,  and  not 
in  the  land  itself. 

By  the  stat.  31  Vict.  c.  4,  sect.  1,  it  is  enacted  that — "No 
purchase  made  bond  fide,  and  without  fraud  or  unfair  dealing,  of 
any  reversionary  interest  in  real  or  personal  property,  shall  here- 
after [1st  January,  1868]  be  opened  or  set  aside  merely  on  the 
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LXXIX.  CoA- 

Scouiader 
iiiFeoto 


■adTnuufnr 
of  Mort^Agv. 

Becitalof 
mortgage  in 
fee. 


Death  of  late 
owner. 

Conveyance 
to  the  present 
vendor  of  a 
remainder  in 
fee,  expectant 
on  an  est-ate 
for  life, 
limited  to 
his  mother, 
the  donor. 


State  of 

mor^^age 

debt. 


Contract  for 
purchase  of 
remaiDder  in 
fee,  subject 
to  incum- 
branceSb 


Of  arranse- 
raent  wiu 
I'egard  to 
mortgage ; 


&c.,  of  the  second  part ;  \jmrehaser],  of,  &c«,  of  the  fluid 
part ;  and  [tnutee],  of,  Scc.^  of  the  fourth  part :  WHEBSAS,by 
an  indenture  of  mortgage  dated.  See.,  and  made,  &e.,  in  (xm- 

aideration  of  the  smn  of  £ paid  by  the  said  [mortgage] 

to  the  said  [late  owneT\  the  hereditaments  hereinafia  oon- 
Teyed  were  assured  to  the  nse  of  the  said  \moTtgagu\)k 
heirs  and  assigns,  subject  to  a  proviso  for  redemption  thereof 
upon  payment  by  the  said  [late  owner],  his  heirs  or  assigns^ 
unto  the  said  [mortgagee^  his  executors,  administrators,  and 

assigns,  of  the  sum  of  £ ,  with  interest  at  the  rate  of  5 

per  cent,  per  annum,  on  the day  of :  And  whebeas 

the  said  \late  owner\  died  on  or  about  the day  of — , 

in  18 — :  And  whereas  by  an  indenture  dated,  &c.,  and 
made  between  the  [present  tenant  for  life],  of  the  first  part; 
the  said  [vendor],  therein  described  as  the  only  son  of  the 
said  [tenant  for  life],  of  the  second  part;  and  [A.  B.],  of  the 
third  part,  in  consideration  of  the  natural  affection  which  she 
bore  to  her  son,  the  said  [vendor],  the  said  [tenant  for  Ixjt] 
granted  and  released  the  said  hereditaments  (subject  to  & 
aforesaid  mortgage),  unto  the  said  [A.  B.],  his  heirs  aol 
assigns.  To  the  use  of  the  said  [tenant  for  life],  daring  her 
life,  without  impeachment  of  waste,  with  remainder  to  the  m 
of  the  said  [vendor],  his  heirs  and  assigns :  And  wHEBEiSthe 

principal  sum  of  £ still  remains  due  and  owing  to  the 

said  [mortgagee],  upon  the  said  mortgage  security,  bat  all 
interest  upon  the  same  has  been  paid  up  to  the  date  of 
these  presents:  And  whebeas  the  said  [purchaser]  has 
contracted  with  the  said  [vendor]  for  the  purchase  of  the 
remainder  or  reversion  in  fee  simple,  expectant  on  the 
decease  of  the  said  [tenant  for  life],  of  and  in  the  said 
hereditaments  hereinafter  conveyed,  subject  to  the  said  &md 

£ ,  secured  to  the  said  [mortgagee]  as  aforesaid,  and  the 

interest  henceforth  to  become  due  on  the  same,  at  the  price  of 

£ :  And  whebeas,  upon  the  treaty  for  the  said  sale,  it 

was  agreed  that  the  sum  of  £ ,  part  of  the  said  pnrchaae- 

ground  of  under  value."  And  by  sect  2,  "  The  word  *purchaBe' 
in  this  Act  shall  include  every  kind  of  contract,  conve jance,  of 
assignment  under  or  by  which  any  beneficial  interest  in  any  kiw 
of  property  may  be  acquired."  This  enactment  does  not  affect  the 
jurisdiction  of  the  Court  as  to  unconscionable  bargains  with  ex- 
pectant heirs:  see  T^Ur  v.  Yates,  L.  B.  11  £q.  265;  JSaH  oj 
Aylesford  v.  Mwrris,  L.  R  8  CL  484. 
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money,  ehonld  be  paid  to  the  said  [nu>rtgagee]  in  discharge  ^f  J^^ 
of  his  said  mortgage  debt,  and  that  he  make  such  assign-     BemtindAr 
ment  of  the  said  debt  and  conTeyance  of  the  said  heredita-     p^^^am 
znents  hereby  conveyed  as  hereinafter  contained,  to  the  intent    and  Traiufur 

and  for  the  purposes  hereinafter  appearing :  And  whereas,  ^^^^^L 

upon  the  treaty  for  the  said  sale,  it  was  also  agreed  that  the  "^^^^^ 
said  [purchaser]  should  pay  any  succession  duty  which  may  saccessioa 
become  payable  in  respect  of  the  said  hereditaments  hereby    ^^^' 
conveyed,  upon  the  decease  of  the  said  [tenant  for  life\  and 
should  enter  into  such  covenant  in  respect  thereof  as  herein- 
after appears.    NOW  THIS  INDENTURE  WITNESSETH  Tuuawni. 
that,  in  pursuance  of  the  said  agreement,  and  in  consideration  Assignmeiit 

of  the  sum  of  £ paid  by  the  said  [pwrchaier]  to  the  said  de^^'^^' 

[mortgagee\  at  the  request  and  by  the  direction  of  the  said 

[vendor\  of  which  sum  of  £ the  said  [mortgagee']  and 

[vendor]  hereby  acknowledge  the  receipt  and  payment  as 
aforesaid  respectively,  the  said  [mortgagee]^  by  the  direction  of 
the  said  [pwrchaser\  hereby  assigns  and,  as  mortgagee,  con- 
veys unto  the  said  [trustee]  All  that  the  said  sum  of  £ 

so  due  and  owing  on  the  security  of  the  hereinbefore  recited 
indenture  of  mortgage,  and  the  interest  due  and  to  become 
due  thereon,  and  the  benefit  of  all  securities  for  the  same.  To  Habendum  to 
HOLD  the  same  unto  the  said  [trustee]^  his  executors,  adminis-  ^™®*®®» 
trators,  and  assigns,  In  trust  nevertheless  for  the  said  [pur-  purchaBer. 
ch4iser]f  his  executors,  administrators,  and  assigns,  and  to 
assign  and  dispose  of  as  he  or  they  shall,  from  time  to  time, 
direct  or  appoint,  and  in  the  meantime  to  permit  the  same  to 
attend  the  inheritance  of  the  said  hereditaments  hereby  con- 
veyed, to  the  intent  that  the  same  mortgage-debt  may  be  kept 
on  foot  as  a  subsisting  charge  upon  the  hereditaments  hereby 
conveyed,   and   that    the    said  [purchaseT]^  his    executors, 
administrators,  and  assigns,  may  be  entitled  and  enabled  to 
receive  the  interest  henceforth  during  the  life  of  the  said 
[tenant  for  life]  to  become  due  and  payable,  and  in  order  to 
preserve  the  same  from  all  mesne  charges  and  incumbrances, 
if  any.     AND    THIS    INDENTURE    FURTHER  WIT-  Fnriher 
NES8ETH  that,  in  pursuance  of  the  said  agreement  and  in  ^f^**^ 

Conyeyanoo 

consideration  of  the  premises,  and  also  in  consideration  of  the  of  lenuunden 

further  sum  of  £ (making,  together  with  the  said  sum  of 

£ so  paid  to  the  said  [inortgagee]  as  aforesaid,  the  total 

price  or  sum  of  £ )  paid  by  the  said  [purchaser]  to  the 

said  [vendor]^  of  which  sum  of  £ the  said  [vendor]  hereby 
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LX^^.  Cea^  acknowledges  the  receipt,  the  said  [mortgagee\,  at  the  reqnest 

SamAiadar    and  by  the  direction  of  the  said  [veridor]  testified  as  aforesaid, 

•pSiSrafftT     ^^^^^7  gnmts  and,  as   mortgagee,   conveys,  and  the  said 

and  Tnuufir  [vendor]  hereby  grants,  confirms,  and,  as  beneficial  owner, 

^"^*^'  conyeys  onto  the  said  [purchaser]  and  his  heirs,  All,  &c 

Mabendum{p).  [describe  parcels].  To  hold  all  the  premises  hereby  granted 

Unto  the  said  purchaser  daring  the  life  of  the  said  [tenant 
for  life],  To  thb  use  of  the  said  [tnistee],  his  heirs  and 
assigns,  with  all  powers  and  proyisions  given  by  or  contained 
in  the  hereinbefore  recited  indenture  of  mortgage,  and  subject 
to  the  right  or  equity  of  redemption  to  which  the  same 
premises  are  now  subject  under  or  by  virtue  of  the  same 
indenture,  In  tbust  nevertheless  for  the  said  [purchaser],  Us 
heirs  and  assigns,  and  as  a  protection  against  mesne  incmn- 
brances  as  aforesaid,  And  firom  and  after  the  decease  of  the 
said  [tenant  for  life],  then  To  the  use  of  the  said  [purdmef], 
his  heirs  and  assigns.  Freed  and  discharged  thenceforth  from 
all  principal  moneys  and  interest  secured  by  and  from  all 
claims  and  demands  under  the  same  indenture,  to  the  intent 
that  the  said  mortgage-debt  and  interest  and  all  securities  for 
the  same  may  thenceforth  merge  in  the  inheritance  of  the 
premises  hereby  granted,  and  be  extinguished  accordingly 
[Covenant  by  purchaser  to  pay  sttccession  duty,  ante,  p.  598]. 
In  witness,  &c. 


AltenatiTe  (p)  According  to  the  form  in  the  text,  the  legal  estate  in 

form  of  property  is,  during  the  life  of  the  tenant  for  life,  vested  in  the 

^obendwn,        trustee ;  the  following  haheiidum  may,  if  desired,  be  substituted 

therefor,  whereby  the  legal  estate  will  be  immediately  vested  in 

the  purchaser : — 

**  To  HOLD  all  the  premises  hereby  granted  Unto  the  said 
[purchaser]  and  his  heirs  during  the  life  of  the  said  \Unaiii 
for  life]  To  the  use  of  the  said  [purchaser],  his  heirs  and 
assigns,  subject  nevertheless  and  charged  with  the  said  sum 

of  £ and  interest  hereby  assigned  unto  the  said  [tniisUi\ 

his  executors,  administrators,  and  assigns,  in  trust  as  afore- 
said, to  the  intent  that  the  charge  created  by  the  hereinbefore 
recited  indenture  of  mortgage  may  remain  during  the  life  of 
the  said  [tenant  for  life]  a  subsisting  charge  upon  the  premises 
hereby  granted,  and  be  vested  in  the  said  [trustee],  his  execa- 
tors,  administrators,  and  assigns,  in  trust  as  aforesaid,  And 
firom  and  after  the  decease,  &c.  [as  in  the  text].^* 
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LXXX.  CONVEYANCE  in  Fee  of  Fbbehold  Be- 
TEBSioN  to  a  Lessee  by  a  Mobtgaoee  and  a 
MoBTOAaoRy  purmant  to  an  Option  of  Pubchas- 
ING  contained  in  the  Leask  (g). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [mortgagee],  of,  &c.,  of  the  first  part ;  [mortgagor].  Parties, 
of,  &c.,  of  the  second  part;  and  [purchasing  lessee],  of  the 
third  part :  Whereas  by  an  indenture  of  mortgage  dated,  Kecitals : 
&c.,  and  made  between  the  said  [mortgagor]  of  the  one  part,  of  mort^gage ; 
and  the  said  [mortgagee]  of  the  other  part,  the  messnage  and 
hereditaments  hereinafter  described  and  hereby  conveyed  were, 
with  other  hereditaments,  conveyed  to  the  use  of  the  said 
[mortgagee]  by  way  of  mortgage  to  secure  the  payment  to  the 
said  [mortgagee],  his  executors,  administrators,  and  assigns, 

on  the day  of ,  18 — ,  of  the  sum  of  £ ,  with 

interest  thereon,  at  the  rate  of per  cent,  per  annum : 

And  whebeas  at  the  date  of  the  indenture  of  lease  next  here-  of  mortga^rs 
inafter  recited,  the  said  [mortgagor]  was  seised  of  the  said  to^o^^; 
hereditaments  hereinafter  described  and  hereby  conveyed  for 
an  estate  in  fee  simple  in  possession,  subject  to  the  said  mort- 
gage, but  otherwise  free  from  incumbrances :  And  whebeas  of  lease, 
by  an  indenture  of  lease  dated,  &c.,  and  made  between  the 
said  [mortgagee]  of  the  first  part,  the  said  [mortgagor]  of  the 
second  part,  and  the  said  [lessee]  of  the  third  part,  the  said 
[mortgagee]  demised  and  the  said  [mortgagor]  demised  and 
confirmed  unto  the  said  [lessee],  his  executors,  administra- 


{q)  This  conveyance  may,  if  desired,  be  made  by  an  indenture 
supplemental  to  the  lease ;  if  so,  add,  after  the  description  of  the 
parties,  the  words  :— 

**  And  supplemental  to  an  indenture  of  lease,  dated,  &c.,  and 

made,  &c.,  whereby  a  messuage  and  hereditaments  at , 

in  the  county  of  ,  therein  particularly  described,  were 

demised  unto  the  said  [lessee],  his  executors,  &c.,  from,  &c., 

for  the  term,  &c.,  at  the  rent  thereby  reserved  and  subject  to 

the  covenants,  &c.,  therein  contained." 

There  will,  in  that  case,  be  no  need  to  recite  the  proviso  as  to 
purchase  of  the  reversion,  and  the  recitals  will  commence  with  the 
state  of  the  mortgage-debt  The  lease  will  throughout  be  referred 
to  as  "  the  principal  indenture  **  and  the  mortgage  as  "  the  inden- 
ture of  mortgage  recited  or  refeired  to  in  the  principal  indenture." 
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LXXX  Cm. 
J»f«rt# 

Vff/r'im)  giving 

to  yurtiiuuiti 
ttrtnU/a  (r) : 


>«f 


IU.«»  r 


of  itAtO  of 

uiortgagd 
debt; 

of  notice  by 
leaiee  of 

intention  to 
purohMe ; 


of  payment 
of  rent  due ; 


ion,  tod  assigns.  All  that  memuMgt^ 
fully  from  the  lease].  To  hold  the 
said    [U$$ee],  his    eseeotors, 

from  the  day  of ,  18 — ^  tar 

years,    at    the    yearly    rent    of   £ 

and  subject  to  the  eorenants  on  the  part  of  the  lessee,  aai 
conditions  therein  contained;  And  in  the  indenture  now  in 
recital  was  contained  a  proviso  that  if  the   said  \lessee\  bis 

execators,  administrators,  or  assigns  should,  b^bre  the 

day  of ,  18 — ,  give  to  the  person  or  persons  for  the  time 

being  entitled  to  rents  and  profits  of  the  hereditaments  eom- 

prised  in  the  same  indenture calendar  months'  notice  of 

his  desire  to  purchase  the  freehold  reversion  in  such  heredi' 
taments  expectant  on  the  determination  of  the  said  term,  then 
the  aaid  [mortgagee}  and  [mortgagor},  and  their  respective  h&a 
and  assigns,  and  all  other  necessary  parties  (if  any)  woaU, 
on  or  before  the  expiration  of  such  notice,  and  upon  payment  of 

the  sum  of  £ together  with  interest  thereon  at  the  rate 

therein  mentioned  as  from  the  expiration  of  the  said  notto 
until  completion  of  the  purchase,  and  of  all  rent  accrued  doe 
up  to  the  time  of  such  completion,  convey  the  premises  com- 
prised in  the  said  indenture  of  lease  unto  the  said  [lessee},}^ 
executors,  administrators,  and  assigns,  in  fee  simple  in  pofi- 
scBsion  free  from  incumbrances,  or  as  he  or  they  should  direet : 

Akd  whereas  the  said  principal  sum  of  £ is  now  owing 

upon  the  security  of  the  said  indenture  of  mortgage,  together 

with  interest  for  the  same  as  from  the  day  of $ 

18 — ;  Akd  whereas  the  said  [lessee],  in  pursuance  of  the 
hereinbefore  recited  proviso  in  that  behalf  contained  in  the 
said  indenture  of  lease,  has  recently  given  to  the  said  [fnort' 
gagee]  and  [mortgagor]  respectively  notice  in  writing  under 
his  hand  declaring  his  desire  to  purchase  the  freehold  rever- 
sion of  and  in  the  hereditaments  comprised  in  the  said  inden- 
ture of  lease  expectant  on  the  determination  of  the  said  tenSr 
and  requiring  the  said  [m^ortgagee]  and  [mortgagor]  to  conTey 
the  same  hereditaments  accordingly  in  manner  hereinafter 
appearing :  And  whereas  the  said  [lessee]  has  duly  paid  all 
rent  accrued  due  up  to  the  date  of  these  presents  in  accord- 
anoe  with  the  reservation  thereof  contained  in  the  said  inden- 


(r)  This  seems  the  best  form  of  such  a  proviso,  where  leasehoMa 
are  in  mortgage. 
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tare  of  lease  as  the  said  [mortgagee]  and  [mortgagor]  hereby   LXXX.  Con- 

▼0y&&oo  07 

respectively  acknowledge :  And  whebeas  it  has  been  agreed  Mortgagee 

that  the  sum  of  £ to  be  paid  by  the  said  lessee,  pur-  ^iJL^^to' 

suant  to  the  hereinbefore  recited  proviso  contained  in  the  said  Leeiee  of 

lease  for  the  purchase  of  the  said  hereditaments  hereinbefore  Be^^tloii. 

described  and  hereby  conveyed,  shall  be  paid  to  the  said  "^ r 

[mortgagee]  in  part  payment  of  the  mortgage  debt  of  £ as  to  payment 

so  owing  to  him  as  aforesaid.    NOW  THIS  INDENTURE  ^^l^^' 

WITNESSETH  that,  in  pursuance  of  the  hereinbefore  recited  Tesuuum. 

proviso  in  this  behalf  contained  in  the  said  indenture  of  lease  Conveyance 

and  of  the  said  agreement,  and  in  consideration  of  the  sum  of  ^l'^^^ 

°  reveision. 

£ now  paid  to  the  said  [mortgagee]  by  the  said  [lessee]  at 

the  request  and  by  the  direction  of  the  said  [m^ortgagor]  in 

part  payment  of  the  said  mortgage  debt  of  £ so  owing  to 

the  said  [mxyrtgagee]  as  aforesaid,  of  which  sum  of  £ the 

said  [mortgagee]  and  [mortgagor]  hereby  acknowledge  the  re- 
ceipt and  payment  in  manner  aforesaid  respectively,  the  said 
[mortgagee]  hereby  grants,  releases  and  as  mortgagee  conveys, 
and  the  said  [mortgagor]  hereby  grants,  releases  and,  as  bene- 
ficial owner,  conveys  and  confirms  unto  the  said  [lessee]  and 
his  heirs.  All  that  and 'those  the  messuage  and  hereditaments  Parcels. 
comprised  in  the  said  indenture  of  lease,  and  therein  and  also 
hereinbefore  described,  To  hold  all  the  premises  unto  and  ffdbendum, 
to  the  use  of  the  said  [lessee],  his  heirs  and  assigns,  Subject  snbject  to 

to  the  said  term  of years  created  by  the  hereinbefore  Jj™^  ^  ^he 

recited  indenture  of  lease,  to  the  intent  that  the  same  term  fee  simple, 
may  henceforth  be  absolutely  merged  in  the  reversion  and 
inheritance  in  fee  simple  of  the  premises  hereby  conveyed, 
expectant  on  the  determination  of  the  said  term,  and  be  ex- 
tinguished; But  fiubed  and  dischabgbd  from  all  principal  free  from 
and  interest  moneys  intended  to  be  secured  by  the  said  inden-       ^^^^^' 
ture  of  mortgage,  and  from  all  claims  and  demands  under  or 
by  virtue  of  the  same  indenture  [acknowledgm^ent  hy  mort- 
gagee of  lessee's  right  to  production  of  documents  of  title,  ut 
ante,  p.  881]. 
In  witness,  &c. 

SCHSDITLE  OF  DeeDS  AND  DOCUMENTS  OF  TiTLE. 
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LXXXL  SURREXDEB  €fa  Lkasb  hg  wmf  <f^iJi 
to  the  BsTEBSiosEE  in  fee  :   Qnf  emdonemasi  a 

the  lease). 


THIS  INDENTUBE,  nude  tlie 


dftj  rf 


18-. 


PirtlM. 

of  conreytace 
of  inthfAd. 
rerenbii; 


of  agreement 
for  TiurcbAM 
of  iMiee't 
interoit 


TuUUMn. 


Booond 

#Vvv%vvvv7'Pa 

ReloaNof 
leator'a  ooy«* 
iuuiU(«}« 


Betweeh  the  wiihin-nflnied  [Usseel  of  the  one  part,  ni 
[reter$i<mer\,  cS^  Scc.f  of  the  other  put:  Whsbras  br  in 
indenture  dated,  &e.y  and  made  hetween  the  within-ntiDed 
[lesBor]  of  the  one  part,  and  the  aaid  [reverrioner]  of  the 
other  part,  for  the  consideration  therein  mentioned,  the 
premigea  demiaed  by  the  mthin-written  indenture  were  (with 
other  hereditaments)  eonyeyed  and  assored  to  the  nse  of  the 
aaid  [revereioner],  his  heirs  and  assigns,  subject,  nerertheless, 
as  to  the  premises  demised  by  the  within-written  indenture,  to 

the  term  of years  thereby  created :   And  whebeab  the 

said  [reversioner]  has  agreed  with  the  said  [teuee]  for  the 


purchase  of  the  estate  and  interest  of  the  said  [lessee]  of  and 
in  the  said  premises,  for  the  residue  of  the  said  term,  to  the 
intent  that  ^he  same  term  may  be  merged  and  eztingnislieil 

in  manner  hereinafter  appearing,  for  the  price  of  £ - 

NOW  THIS  INDENTUBE  WITNESSETH  that  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the 

sum  of  £ now  paid  to  the  said  [lessee]  by  the  said 

[reversioner],  of  which  sum  of  £ the  said  [lessee]  hereby 

acknowledges  the  receipt,  the  said  [lessee]  hereby  assigns  sod 
surrenders,  and  as  beneficial  owner  conveys  Unto  ^e  said 
[reversioner],  his  heirs  and  assigns,  All  and  singular  the 
messuage,  hereditaments,  and  premises  comprised  in  asd 
demised  by  the  within-written  indenture,  To  the  intekt  that 
the  said  term  of years  created  by  the  within- written  inden- 
ture may  be  merged  and  absolutely  extinguished  in  the  freehold 
reversion  and  inheritance  of  the  same  premises.  [AND  THIS 
INDENTURE  FURTHER  WITNESSETH,  that  in  further 

{$)  The  second  testatum  will,  of  course,  only  be  necessary  wherff 
there  are  oovenanta  on  the  part  of  the  lessor  for  renewal  of  the 
leaso  or  otherwise,  besides  the  usual  covenant  for  quiet  enjoymeot 

Any  past  breaches  of  the  lessee's  covenants  should  be  expreeslj 
released  as  in  the  text,  mutatis  mutandis,  or  by  a  separate  inatmr 
ment.  All  rent  up  to  the  surrender  will  be  recoverable  od  the 
covenant  to  pay  rent :  see  stat  33  &  34  Vict  c.  35 ;  anditt.-^ 
T.  CoXy  3  H.  L.  0.  240  ;  Swansea  BaniY.  Thomas,  4  £x.D.  94;  & 
South  Kensington  Cooperative  Stores,  17  Ch.  D.  161. 
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pursuance  of  the  said  agreement,  and  for  the  consideration  ^?^^  Jf' 
aforesaid,  the  said  [lessee]  hereby  releases  and  discharges      Lma%  to 
tihe  said  [reversioner]  from  the  several  covenants  for,  &c.       ^^*"^'^v 
[specify    any    particular    covenants],    and    from    all    other 
covenants  and  conditions    contained  in  the  within-written 
indenture,  and  on  the  part  of  the  lessor  to  be  performed  or 
observed,  and  from  all  actions,  proceedings,  costs,  charges, 
damages,  expenses,  claims  and  demands,  for  or  in  respect  of 
the  said  covenants  and  conditions,  or  any  of  them,  or  for  or  in 
respect   of   any  provision,  matter,  or  thing,  contained  or 
mentioned  in  the  within-written  indenture.] 
In  witness,  &c. 


LXXXn.  CONVEYANCE  in  Fee  of  Freeholds 
which  are  subject  to  a  Lease  by  the  Lessob  and 
Lessee.  Variations  where  Part  of  the  Property 
comprised  in  the  Lease  is  not  included  in  the 
Sale. 

THIS   INDENTUEE  (0,  made  the day  of  , 


18 — ,  Between  [lessor]  of,  &c.,  of  the  first  part ;  [lessee]  of.  Parties. 
&c.,  of  the  second  part ;  and  [purchaser]  of,  &c.,  of  the  third 
part :  Whereas  the  said  [lessor]  is  seised  of  the  hereditaments  RedtalB : 
hereinafter  described  and  hereby  conveyed  in  fee  simple,  of  title  of 

subject  nevertheless  to  an  indenture  of  lease  dated  the tHaLe  •  ^^ 

day  of ,  18 — ,  and  made  between  the  said  [lessor]  of  the  one 

part,  and  the  said  [lessee]  of  the  other  part,  whereby  the  same 
hereditaments  [together  with  other  hereditaments]  were 
demised  unto  the  said  [lessee],  his  executors,  administrators, 

and  assigns,  to  hold  the  same  from  the day  of , 

18 — ,  for  a  term  of years,  at  the  yearly  rent  of  £ , 

and  subject  to  the  covenants  on  the  part  of  the  [lessee] 
and  conditions  therein,  contained :  And  whereas  the  said  of  agreement 
[lessor]  has  agreed  with  the  said  [purchaser]  for  the  sale  to  gn'^^S^^ 
him  of  the  said  hereditaments  hereinafter    described    and  l^Mse; 


(t)  If  this  conveyance,  being  of  part  only  of  the  property  com-  stamp, 
prised  in  the  lease,  contains  a  covenant  for  apportionment  of  the 
rent,  it  will  apparently  require  a  stamp  of  10&,  in  addition  to  the 
ad  valorem  duty  on  the  purchase-money. 
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ft.fi^  l^eeeee. 


£of  egreenkeiit 
M  to  appor- 
tioned rent.] 


Tetialum, 


ffabeiuhim. 


rCorenant  by 
iMsorwith 
leeaee  to 
accept  appor- 
tioned rent] 


hereby  conveyed  for  the  price  of  £ ;  And  the  said  [lem<] 

has  consented  in  consideration  of  the  smii  of  £ ,  ptrt  of 

the  said  porchase-moneyy  to  concur  in  these  presents  for  the 
purpose  of  surrendering  his  interest  in  the  said  heredittmenti 
in  manner  hereinafter  appearing :  [And  whereas  the  eud 
[lesBor]  has  agreed  henceforth  to  accept    the   yearly  rent 

of  £ as  the  rent  apportioned  in  respect  of  the  residue  of 

the  hereditaments  comprised  in  the  said  lease,  other  than  the 
hereditaments  hereby  conTeyed,  instead  of  the  said  yeirlj 

rent  of  £ reserved  by  the  said  lease  in  respect  of  tbe 

whole  of  the  hereditaments  therein  comprised].  NOW  THB 
INDENTURE  WITNESSETH,  that  in  pursuance  of  the 
said  agreement  in  this  behalf,  and  in  consideration  of  the  sun 

of  £ now  paid  by  the  said  [^purchcuer]  as  to  the  snmof 

£ ,  part  thereof  to  the  said  [lessor],  and  as  to  the  sun 

of  £ ,  the  residue  thereof,  by  the  direction  of  the  said 

[lessor]  to  the  said  [lessee],  of  which  sums  of  £ vi 

£ ,  making  together  the  sum  of  £ ,  the  said  [Uuor] 

and  [lessee]  acknowledge  the  receipt  and  payment  in  manner 
aforesaid  respectively,  the  said  [lessor]  hereby  grants  and  is 
beneficial  owner  conveys,  and  the  said  [lessee]  hereby  assigns, 
surrenders,  and  as  beneficial  owner  conveys  unto  the  said 
[purchaser]  and  his  heirs  Alt,  that,  &c.,  [describe  parctU]; 
To  HOLD  all  the  premises,  unto  and  to  the  use  of  the  said 
[purchaser],  his  heirs  and  assigns.  To  the  intent  that  the  said 

term  of years  may  [so  far  as  relates  to  the  premises 

hereinbefore  described  and  hereby  conveyed]  be  abeobtelj 
merged  in  the  freehold  reversion  and  inheritance  in  i^ 
simple  thereof:  [And  the  said  [ZeMor]  for  himself  and  bis 
assigns  hereby  covenants  with  the  said  [lessee],  that  he,  the 
said  [lessor],  his  heirs  and  assigns,  will  henceforth  accept  liie 

said  yearly  rent  of  £ ,  so  apportioned  as  aforesaid,  in 

respect  of  the  residue  of  the  hereditaments  comprised  in  the 
said  lease  other  than  the  said  premises  hereinbefore  described 
and  hereby  conveyed.     [Acknowledgment  by  lessee  of  f^' 
chaser* s  right  to  production  oflease]^ 
In  witness,  &c.  (u). 


(u)  If  this  covenant  is  here  inserted  it  is  advisable  tbat  < 
memorandum  thereof  should  be  endorsed  on  the  lease.  It  noig^^ 
be  more  convenient  that  there  should  be  endorsed  on  the  leas^ 
which  will  of  course  remain  in  the  lessee's  custody,  a  short 
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LXXXm.  CONVEYANCE  in  Feb  by  way  of 
Beleasb  of  Freeholds  by  Trustees  a/nd  Exe- 
ouTORS  of  a  Will  to  a  Go-trustee  and  Go* 
EXECUTOR  purchating  under  a  Provision  in  the 
WiU{x)t  where  there  have  been  recent  Altera- 
tions of  Buildings^  do.,  on  the  Property, 

THIS  INDENTURE,  made  the  day  of ,  18—, 

Between  [A.  D.],  of,  &c.,  [B.  D.],  of,  &c.,  and  [C.  D.],  of,  Parties. 
&c.,  of  the  one  part,  and  the  said  [G.  D.]  of  the  other  part : 

Whereas  by  an  indenture  dated  the day  of ,  18 — ,  Recitals : 

and  made  between  [vendor]  of  the  first  part,  [testator]  of  the  of  conveyance 
second  part,  and  [grantee  to  uses]   of  the  third  part,  the  by^ormer^ 
several  messnages,  tenements,  and  hereditaments  hereinafter  description 

,  tnereofy  to 

described  according  to  the  present  nature  and  description  nsestobar 

thereof,  and  hereby  conveyed,  were  by  and  according  to  the  ^^J^^^f 

then  description  thereof,  which  is  as  follows :  [here  describe  testator ; 

parcels  verbatim  from  the  deed],  conveyed  or  assured  to 

such  uses  as  the  said  [testator]  should  by  deed  appoint ; 

And  in  default  of  such   appointment  to   the   use  of  the 

said  [testator]  during  his  life,  with  remainder  to  the  use  of 

the  said  [grantee  to  uses],  his  executors  and  administrators, 

during  the  life    of   the    said  [testator],    in  trust  for  the 

said  [testator]    and    his    assigns,   with    remainder   to    the 

use  of  the    said    [testator],   his  heirs    and  assigns :    And  pf  will  deris- 

WHERBAS    the    said    [testator]    duly    made    and    executed  to^S^^'*^ 

his  will  dated  the  day  of  ,  18 — ,   and  thereby  troatees; 

appointed  his  sons,  the  said  [A.  D.],  [B.  D.],  and  [G.  D.], 
trustees  and  executors  thereof,  and  thereby,  after  giving  certain 
specific  legacies,  gave  and  devised  all  his  real  estate  what- 
soever and  wheresoever  unto  his  trustees  upon  trust  to  pay 
and  apply  the  rents  and  profits  thereof  as  in  the  said  will 

embodying  the  covenant  in  the  text,  and  a  proviso  that  in  other 
respects  the  covenants  and  conditions  of  the  lease  should  remain 
in  force  with  respect  to  the  property  unsold. 

{x)  The  form  of  conveyance  given  in  this  Precedent  operates  as 
a  release  to  the  purchasing  trustee  by  his  co-trustees  of  their 
estates  in  joint  tenancy  with  him.  Another  mode  of  conveyance 
in  such  a  case  is  by  making  a  grantee  to  uses  party  to  deed,  where 
the  property  would  be  conveyed  by  all  the  trustees,  with  habendum 
to  the  grantee  to  uses  to  the  use  of  the  purchasing  trustee,  his 
heirs  and  assigns. 

B. — ^VOL.    V.  R   R 
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LXXXIII. 

Heloase  in  Fee 
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Furoliaiiiig 

from  Go- 
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under  Power 

inWm. 

of  declaration 
giving  to 
trustees  power 
to  purchase 
property  ; 

of  codicil ; 
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testator's 
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of  alterations 
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perty; 


of  agreement 
by  one  of  the 
trustees  to 
purchase  the 
property. 


TetteUum, 


Release  by 
two  trustees 
to  co-trustee. 


mentioned  daring  the  life  of  [tr(/e],  the  said  testator's  wife; 
And  from  and  immediately  after  the  decease  of  his  said  wife 
upon  trast  to  sell  all  the  testator*8  real  estate  as  thereiii 
mentioned ;  And  the  testator  by  his  said  will  expressly  it 
clared  that  either  of  his  said  sons  (notwithstanding  his  being 
one  of  the  trastees  of  the  said  will)  might  beoome  a  pur- 
chaser of  the  testator's  real  estate,  or  any  part  thereof,  either 
at  a  public  auction  or  by  private  contract  or  yaloation ;  And 
that  any  purchase  made  by  him  should  be  as  valiS  as  if  be 
had  not  been  appointed  a  trustee  of  his  said  will:  A.m) 
WHEREAS  the  said  [testator]  duly  made  and  executed  a  codicil 

dated  the day  of ,  18 — ,  to  his  said  will,  but  did 

not  thereby  in  any  wise  alter  or  affect  the  hereby-recite-i 
devise   of  his  real  estate  contained  in  his  said  will :  A>d 

WHEREAS  the  said  [testator]  died  on  the  day  of  — . 

18 — ,  without  having  revoked  or  altered  his  said  will,  sate  bj 
the  said  codicil,  and  without  having  revoked  or  altered  the 
said  codicil,  and  the  said  will  and  codicil  were  on  the  — - 

day-of  ,  18 — ,  duly  proved  in  the  Principal  Registry  of 

the  Probate  Division  of  Her  Majesty's  High  Court  of  Justice: 

And  whereas  the  said  [tcife]  died  on  the  day  of  — • 

18 — :  And  whereas  since  the  date  of  the  hereinbefore-recited 

indenture  of  the  day  of ,  18 — ,  the  moflsuageor 

tenement  therein  secondly  described  and  thereby  cooTeTed 
some  time  since  ceased  to  be  occupied  and  used  as  a  public- 
house,  and  the  same  messuage  and  the  outbuildings  thereof 
have  been  recently  pulled  down,  and  on  the  site  thereof  h»w 
been  erected  the  ofiSces  now  occupied  by  Messrs. herein- 
after described  and  expressed  to  be  hereby  conveyed ;  And 
there  have  been  divers  other  alterations  in  the  nature  and 
character  of  the  several  messuages  or  tenements  and  building!^ 
described  in  the  same  hereinbefore-recited  indenture,  sod 
thereby  conveyed :  And  whereas  the  said  [C.  Dj  "^ 
agreed  with  his  co-trustees  by  virtue  of  the  power  ot 
liberty  given  to  him  by  the  hereinbefore-recited  will,  to  pur- 
chase the  said  hereditaments  hereinafter  described  and  herel'J 

conveyed  for  the  sum  of  £ ,  and  has  requested  them  ^ 

convey  the  same  to  him  accordingly:  NOW  THIS  ^' 
DENTUBE  WITNESSETH,  that  in  pursuance  of  the  said 
agreement,  and  in  execution  of  the  trusts  of  the  hereinbefore- 
recited  will  of  the  said  [testator],  and  in  consideration  of  tb« 
sum  of  £ now  paid  to  the  said  [A.  D.],  [B.  D.],  ^^ 
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{C.  D.],  as  trustees  pf  the  said  will  (of  which  sum  of  £ LXXXIII. 

the  said  [A.  D.],  [B.  D.],  and  [G.  D.]  hereby  acknowledge     to  Tnutee 
the  receipt),  they  the  said  [A.  D.]  and  [B.  D.]  hereby  respec-    ^J^^^J^ 
tively  grant  and  release,  and  as  trustees  convey  unto  the  said      Tnutees 
[C.  D.],  All  [here  describe  parcels  according  to  their  present   ^*VmT*' 
de8criptum'\  :  To  hold  all  the  hereditaments  and  premises  ^      T         " 
hereby  conveyed  unto  and  to  the  use  of  the  said  [C.  D.],  Habendum. 
his  heirs  and  assigns,  free  and  discharged  from  all  and  every 
the  trusts  and  provisions  of  the  hereinbefore-recited  will  of 
the  said  [testatorl. 
In  witness,  &c. 


LXXXIV.  CONVEYANCE  by  Executors  in  Exe- 
cution of  a  Contract  for  Sale  by  their  Tes- 
tator (y). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [executor],  of,  &c.,  and  [exectUor],  of,  &c.,  of  the  Parties. 


(y)  Where  a  vendor  enters  into  a  contract  binding  on  himself  Devolution  of 
and  the  purchaser,  he  becomes  wb  mode  a  trustee  for  the  purchaser:  ^^8^  estate 
Zysaght  v.  JSdunirds,  2  Ch.  D.  499 ;  and  upon  his  death  before  the  SSath  before 
completion  of  the  transaction,  the  legal  estate  will  devolve  in  the  conveyance, 
same  way  as  his  trust  or  mortgaged  estates.     If,  therefore,  he  died 
before  Ist  Januaiy,  1882,  the  legal  estate  would  vest  in  his  heir 
or  in  the  devisees  of  his  trust  estates :  Morgan  v.  Sioanua  Urban 
Sanitary  Authority ^  9  Ch.  D.  582.  But  if  he  died  on  or  after  that  day, 
the  legal  estate  in  bis  freeholds  will  vest  in  his  personal  representa- 
tives,  under  sect.  30  of  the  Conveyancing  and  Law  of  Property  Act, 
1881 :  see  ante,  p.  33,  and  p.  465,  n.  (u),  and  ante,  Vol.  III.,  sub  tit. 
MoBTGAGES,  p.  965.  If  it  should  happen  that  any  contract  made  by  a 
vendor,  who  died  before  the  date  mentioned,  still  remains  un-' 
executed,  the  precedent  in  the  text  can  readily  be  adapted  to  the 
case  by  adding  the  heir  or  devisees  party  or  parties  of  the  first 
part,  and  then,  after  stating  that  the  purchase-money  is  paid  to 
the  executors,  making  the  heir  or  devisees  convey. 

The  precedent  in  the  text  is  available  whether  the  contract  be 
such  as  could  have  been  enforced  by  the  vendor  or  not.  By  section  4 
of  the  Conveyancing  and  Law  of  Property  Act,  1881,  it  is  enacted 
that  *'  Where  at  the  death  of  any  person  there  is  subsisting  a  con- 
tract enforceable  against  his  heir  or  devisee,  for  the  sale  of  the  fee 
simple  or  other  freehold  interest,  descendible  to  his  heirs  general, 
in  any  land,  his  personal  representatives  shall,  by  virtue  of  this 

B  R   2 
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LXXXIY. 

by  Szeevton 

Pnmuunt  to 

Teftator*! 

ContrMt 

Recitals: 

of  oontnct 
for  sale ; 

that  contract 
was  not 
executed  in 
yendor's  life- 
time; 


of  purchaser's 
request  for 
conye}'ance. 


Testatum. 


one  part ;  and  [pwrchaser]^  of.  See.,  of  the  other  pirt: 
Whereas  [vendor]j  of,  &c.,  being  seised  for  an  estate  in  fee 
simple  in  possession  of  the  hereditaments  hereinafter  cod* 
yeyedy  entered  into  a  contract  in  writing  with  the  said  [pff- 
chaaer]^  for  the  sale  to  him  of  the  fee  simple,  free  bm 
incumbrances,  of  the  hereditaments  hereinafter  conTey6d,tt 

the  price  of  £ ;  And  whereas  the  title  of  the  said 

[vendor]  was  accepted  by  the  said  [purchiuer]  {z) ;  bat  the 
said  contract  remained  nnexecnted  and  nnperformed  at  the 
time  of  the  decease  of  the  said  [vendar]^  the  said  pnicbse- 

money  of  £ not  having  been  paid  by  the  said  [puTch(uer\ 

nor  any  conveyance  of  the  said  hereditaments  made  or  exe- 
cuted by  the  said  [vendor] ;  And  whereas  the  said  [tend^jr] 
duly  made  his  will,  dated,  &c.,  and  thereby  appointed  the  said 
[executors]  to  be  the  executors  thereof ;  And  whereas  the  said 

[vendor]  died  on  the day  of ,  18 — ,  without  haviiig 

revoked  or  altered  his  said  will,  and  the  same  was  dulyprored 

on  the day  of ,  18 — ,  by  the  said  [executonl  the 

executors  therein  named,  in  the  Principal  Begistiy  of  Her 
Majesty's  High  Court  of  Justice,  Probate  Division;  Asi> 
whereas  the  said  [purchaser]  has  requested  the  said  [tx(- 
cutors]  to  carry  into  effect  the  said  contract  entered  into  bj 
the  said  [vendor],  by  conveying  and  assuring  the  said  here- 
ditamentSy  in  manner  hereinafter  mentioned.  NOW  THIS 
INDENTURE  WITNESSETH  that,  in  pursuance  of  the 

said  contract,  and  in  consideration  of  the  sum  of  £ F^^ 

to  the  said  [executors]  by  the  said  [purchaser],  the  receipt  of 
which  sum  of  £ they  the   said  [executors]  do  herebj 

Act,  have  power  to  convey  the  land  for  all  the  estate  and  inte- 
rest vested  in  him  at  his  death  in  any  manner  proper  for  gi^iog 
effect  to  the  contract."  The  section  is  not  to  affect  the  benefici&I 
interests  under  the  vendor's  will,  if  be  made  one,  or  the  rigbts  of 
his  heir  or  next  of  kin  if  he  died  intestate  ;  and  does  not  apply  to 
cases  of  death  before  the  commencement  of  the  Act  It  s^^^ 
therefore,  that  where  a  contract  is  binding  upon  a  vendor  and  ab? 
upon  the  purchaser,  and  the  vendor  dies,  the  legal  estate  will  pass 
to  his  personal  representatives,  under  sect.  30,  while,  if  the  con- 
tract be  binding  upon  the  vendor  but  not  upon  the  purchaser. 
then,  if  the  latter  insist  upon  its  performance,  the  conveyance  can 
be  made  under  the  4th  section. 

It  is  to  be  noted  that  the  4th  section  applies  only  to  freeholds. 
though  it  will  include  estates  pur  autre  vie  in  freeholds. 

(t)  Omit  this  part  of  this  recital  if  the  contract  was  not  hia^ 
on  the  purchaser  at  the  date  of  the  vendor's  death. 
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acknowledge,  They  the  said  [executors]  (a)  hereby  respectively  LXXXTV. 

grant,  and  as  personal  representatives  of  the  said  [vendor]  iiySxeeuton 

deceased  convey  unto  the  said  [purchuer]  and  his  heirs,  All  'SSSi'.*' 

THAT  [parcels],  To  hold  all  the  premises  Unto  and  to  the  use  Contract. 

of  the  said  [purchaser]^  his  heirs  and  assigns.  Conveyance. 

In  witness,  &C.  Bdbendum, 


LXXXV.  CONVEYANCE  of  Freeholds  purchased 

by  a  Testator  who  has  devised  them  to  one 

for  life,  with  remainder  to  two  as  Tenants  in 

COMMON  (b). 

THIS  INDENTUEE,  made,  &c..  Between  [vendor],  of,  Partiea. 
Ac,  and  [vendor],   of,   &c.,   of  the  first  part;  [purchaser's 
widow],  of,  &c.,  of  the  second  part ;   [purchaser's  daughter], 
of,  &c.,  of  the  third  part ;  [purchaser's  son],  of,  &c.,  of  the 
fourth  part ;  and  [jgrantee  to  uses]  of  the  fifth  part :  Whereas  Recitals : 
the  said  [vendors],  being  seised  of  the  hereditaments  herein- 

(a)  If  the  contract  was  not  binding  upon  both  parties  (see 
note  (y),  ante,  p.  612),  add  here : — 

"by  virtue  of  the  Conveyancing  and  Law  of  Property  Act, 

1881/' 

(6)  It  is  incumbent  on  an  executor  or  administrator,  before  he  Duty  of  an 
pays  for  an  estate  which  was  purchased  by  his  deceased  testator  executor  in 
or  intestate,  to  ascertain  that  the  title  is  such  as  a  court  of  equity  I^K^^ruw 
would  have  compelled  the  purchaser  to  accept ;  for,  unless  this  is  chased  by  hia 
the  case,  his  payment  of  the  purchase-money  out  of  the  testator's  testator. 
or  intestate's  personal  estate  would  be  a  misapplication  of  the 
assets.      If  the  purchaser  in  his  lifetime  did  any  act  which 
amounted  to  an  acceptance  of  the  title,  this  would  preclude  all 
inquiry  into  its  sufficiency  as  between  his  representatives  ;  but,  as 
the  payment  of  his  purchase-money  is  not  necessarily  such  an  act, 
the  executor  would  not  be  relieved  from  the  necessity  of  satisfying 
himself  of  the  validity  of  the  title  by  the  fact  that  the  purchase- 
money  had  been  paid  in  the  testator's  lifetime ;  since,  if  the  title 
were  bad,  it  would  be  his  duty  to  insist  upon  the  contract  being 
rescinded  and  the  purchase-money  returned ;  the  money  so  returned 
would  go  in  augmentation  of  the  personal  estate. 
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Conveyanoe  to 

Deyifeet  of 

SecoMod 
Purohaser. 

of  contract 
for  sale  ; 

of  payment 
of  purchase- 
money  ; 


of  purchaser's 
win. 


Death  of 
testator. 


Death  of 

daughter's 

husband. 


after  conveyed  for  an  estate  of  fee  simple  in  possession,  free 
from  incnmbrances,  in  equal  shares  as  tenants  in  common,  dil 

on  the day  of ,  18 — ,  contract  with  [Ustator],  of,  ie., 

for  the  sale  to  him  of  the  nnincnmbered  fee- simple  of  the  gall 
hereditaments  hereinafter  conveyed,  at  the  price  of  £ — : 
And  whereas  the  said  [testator],  shortly  after  the  date  of  th^ 

said  contract,  paid  the  said  purchase-money  of  £ to  tlie 

said  [vendors],  as  they  hereby  respectively  acknowledge,  hi 
no  conveyance  or  other  assurance  of  the  said  land  snd  here 
ditaments,  save  as  is  hereinafter  mentioned,  was  made  to  tbe 
said   [testator]   in   pursuance    of   the    said   contract:  ^sb 

WHEREAS  the  said  [testator]  made  his  will  dated  the dij 

of  ,  and  thereby  gave,  devised,  and  bequeathed  all  aii 

singular  his  real  estates,  both  freehold  and  copyhold,  and  all 
his  personal  estate  and  effects  not  thereinbefore  specificsllj 
disposed  of,  to  his  wife,  the  said  [widow],  and  his  son,  tbesaitl 
[son],  their  heirs,  executors,  administrators,  and  assigns,  np^c 
trust  to  pay  unto  or  permit  his  said  wife  [widow],  and  he: 
assigns,  during  her  life,  to  receive  and  take  the  rents  ari 
issues,  dividends,  interest,  and  annual  produce  thereof  re- 
spectively ;  and  after  her  decease,  then  as  to  one  ondiTidti! 
moiety  of  his  said  real  and  personal  estate  and  effects,  npoi: 
trust  for  his  daughter,  the  said  [daughter],  then  the  wife  of 
[husband],  her  heirs,  executors,  administrators,  and  assigns, 
absolutely ;  and  in  the  event  of  her  deatl\  in  his  (the  said 
testator's)  lifetime,  then  upon  other  trusts  in  his  said  wil 
mentioned ;  And  as  to  the  other  undivided  moiety  of  his  said 
real  and  personal  estate  and  effects,  upon  trust  for  his  son, 
the  said  [son],  his  heirs,  executors,  administrators,  and 
assigns,  when  and  as  he  should  attain  the  age  of  twenty-one 
years,  and  in  case  he  should  die  under  the  age  of  twenty-one 
years,  then  upon  other  trusts  in  the  said  will  mentioned; 
And  the  said  [testator]  appointed  the  said  [widow]  execntrii 
of  his  said  will :  And  whereas  the  said  [testator]  died  in  tbt 
month  of ,  18 — ,  without  having  altered  or  revoked  his 


said  will,  leaving  the  said  [widow],  his  wife,  and  the 
[daughter]  and  [son]  him  surviving,  and  the  said  wil 
was  duly  proved  by  the  said  [widow],  the  execntrii 
therein  named,  in  the  Principal  Begistry  of  Her  MajestJ'^ 
High  Court  of  Justice,  Probate  Division  :  And  whereas  the 

said  [daughter's  husband]  died  in  the  month  of ,  18—^ 

and  the  said  [son]  attained  the  age  of  twenty-one  years  on 
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day  of ,  18 — :  And  whereas  the  said  [widow],  and  ^  LXXXV. 

•^  '  *■  ''  Conveyanoe  to 


[daughter]  and  [son]  have  respectively  now  requested  the  said     Devisees  of 

Deceased 
Pnrohaser. 


[vendors]  to  convey  the  hereditaments  so  purchased  by  the      Deceased 


said  [testator]  as  aforesaid  in  manner  hereinafter  mentioned,  . 

which  they  respectively  have  agreed  to  do :  NOW    THIS  of  devisees  for 
INDENTURE  WITNESSETH,  that  in  pursuance  of  the  conveyance, 
said  agreement,  and  in  consideration   of  the   said  sum   of 
£ paid  to  the  said  [vendors]  by  the  said  [testator]  in  his 


lifetime,  the  receipt  of  which  sum  of  £ they  the  said  Conveyance. 

[vendors]  hereby  respectively  acknowledge,  each  of  them  the 
said  [vendors],  as  to  an  undivided  moiety  of  the  heredita- 
ments hereby  conveyed,   hereby  grants,   and  as  beneficial 
owner  conveys  unto  the  said  [grantee  to  n^es],  All  that,  &c.  Parcels. 
[describe  parcels],  To  hold  all  the  premises  unto  the  said  Habendum, 
[grantee  to  uses]  and   his  heirs,  To  the  use   of  the  said  Declaration 
[widaiv]  and  her  assigns  during  her  life ;  And  from  and  after  ^  "^*' 
her  decease,  then,  as  to  one  undivided  moiety  of  the  pre- 
mises, To   the  use  of  the  said  [daughter],  her  heirs   and 
assigns,  for  ever ;  And  as  to  the  other  undivided  moiety  of 
the  premises  to  the  use  of  the  said  [son],  his  heirs  and 
assigns. 
In  witness,  &c. 


LXXXVI.  CONVEYANCE  on  Sale  by  the  Court 
in  an  Administration  Action  by  Person  nomi- 
nated by  the  Court  to  convey  on  behalf  of  an 
Infant,  and  by  Equitable  Mortgagees  (c). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [person  appointed  to  convey],  of,  &c.,  of  the  first  Parties. 


(c)  By  sect  20  of  the  Trustee  Act,  1850  (13  &  14  Vict.  o.  60), 
the  Court  may  appoint  a  person  to  convey  lands  and  to  release 
contingent  rights  of  persons  bom  or  unborn  in  all  cases  in 
which  the  Court  is  by  the  Act  empowered  to  make  vesting 
orders  relating  to  such  lands  or  rights :  see  also  sect.  30  of 
that  Act,  and  the  Trustee  Act  Extension  Act,  1852  (15  &  16 
Vict,  a  55),  sect.  1.    This  power  of  appointment  is  not  limited  to 
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LXXXVL     part;  [equitable  niortgagees]tO{,kc,,  of  the  second  part;  [nh- 
Fnaholds  of   sequent  incumbrancer]  of  the  third  part ;  and  [purehoMer]  of  the 
Sftl/^^Govt  *^^"^  P*^  •  Whereas  the  said  [equitahle  mort^offees],  on  th* 


in  Adminif- 

tntloii 

Aotion. 


day  of 


rJ 


18 — 9  advanced  to  [mortgagor]  the  smn  of 


RedtaU: 

of  equitable 
mortgage  by 
deposit  of 
deeds; 

of  infant's 
title; 

of  order 

directing 

inquiries; 


of  Chief 

Clerk's 

certificate; 


of  order  for 
sale : 


£ 9  who  deposited  with  them  the  title  deeds  of  the  said  koif 

and  hereditaments ;  And  whereas  [recite  any  other  char^ 
or  incumbrances];  And  whereas  [recite  will  of  fnortgagor 
devising  the  land  to  an  infant  in  fee  simple,  and  death  c/ 
the  testator  and  probate  of  his  will ;  or  the  death  of  thi 
mortgagor  intestate,  whereby  the  infant  became  entitled  to  the 
land  as  hdr-at-law  of  the  mortgagor] ;  And  wheskeas  bj  an 
Order  of  the  Chancery  Division  of  Her  Majesty's  High  Court  of 

Justice  made  by  Mr.  Justice,  &c.,  on  the day  of in 

an  action  (d)  in  which  [plaintiff]  was  plaintiff  and  [defendants] 
were  defendants,  being  an  action  for  the  administratian  of 
the  estate  of  the  said  [mortgagor].  It  was  ordered  that 
[recite  the  inquiries  as  to  real  estate] ;  And  whereas  the  Cind 
Clerk  of  the  said  Judge  by  his  certificate  dated,  &c.,  and  filed, 
&c.,  certified  that  there  was  due  to  the  said  [equitable  mort- 
gagees] upon  their  said  security  the  sum  of  £ and  no 

more,  &c.  [recite  certificate  so  far  as  material] ;  And  whebeas 
by  an  Order  made  by  Sir  [A.  6.],  one  of  the  Justices  of  iht 
said  Court,  on  the  further  consideration  of  the  said  action,  <»i 

the day  of it  was,  among  other  things,  ordered  ttut 

the  real  estate  of  the  said  testator  [or  intestate]  should  be  sold 
with  the  approbation  of  the  Judge,  free  from  the  incum- 
brances of  such  of  the  incumbrancers  as  should  consent  to 
the  said  sale,  and  subject  to  the  incumbrances  of  such  of  the 
incumbrancers  as  should  not  consent  to  the  said  sale,  and  that 
the  money  to  arise  from  the  sale  of  the  said  real  estate,  or  of 
such  parts  thereof  respectively  as  should  be  subject  to  the 
incumbrances  (if  any)  of  such  of  the  incumbrancers  as  should 
consent  to  the  sale,  should  be  applied,  in  the  first  instance  in 

cases  vhere  the  owners  of  the  property  are  xmder  disability :  see 
JSecket  v.  Sutton,  19  Ch.  D.  646.  In  a  creditor's  action  for  ad- 
ministration, the  Court  has  jurisdiction  where  it  is  for  the  infuit's 
benefit  to  direct  a  sale  :  Field  v.  Moore^  7  De  6.,  M.  &  G.  691 ; 
see  Seton,  739 ;  the  decree  for  sale  binds  in  equity  the  interests 
of  all  persons  not  in  existence,  and  the  Trustee  Act,  1850,  enables 
the  Court  to  convey  the  legal  estate  so  as  to  bind  such  persons : 
Batnett  v.  Moxon,  L.  K.  20  £q.  182. 

(cH  See  as  to  creditors'  administration  actions  by  mortinureea 
Seton,  825.  -^-e-^ 
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paTment  of  what  should  appear  to  be  dae  to  the  said  incum-     LXXXYI. 

brancers  respectively  according  to  their  priorities  ;  And  that  FrMholdi  of 

the  money  to  arise  by  such  sale  should  be  paid  into  Court,  to  JJ  ^w?coSt 

the  credit  of  the  said  action  to  the  account  of,  &c. ;  And  in  Adadnii- 
WHEBEAS,  in  pursuance  of  the  said  Order,  the  said  real  estate       2b£«l 

was,  on  the day  of ,  put  up  for  sale  by  public  auction  "- — r~ — 

at in lots  with  the  consent  of  the  said  [equitable  auction  pur- 

mortgageea]  and  [other  incumbrances]  free  from  incumbrances  *^*  Yi . 
according  to  certain  printed  particulars  of  sale,  wherein  lot 

comprised  the  lands  and  hereditaments  hereby  conveyed ; 

And  whereas  at  the  said  sale  the  said  [purchaser]  was  the  of  pxuchase 

highest  bidder  for  and  was  declared  to  be  the  purchaser  of  the  ^^epoSt^* 

said  lot at  the  price  of  £ ,  And  the  said  [purchaser] 

thereupon  paid  to  [auctioneer],  the  person  appointed  by  the 

said  Judge  to  receive  the  same,  the  sum  of  £ by  way  of 

deposit,  and  the  same  sum  has  since  been  paid  by  the  said 

[auctioneer]  into   Court  to  the  credit  aforesaid  (/) ;    And  of  certificate 

WHEREAS  the  said  Chief  Clerk,  on  the day  of ,  cer-  ^J!*^^  ^^ 

tified  to  the  said  Judge  the  result  of  the  said  sale,  and  such 
certificate,  signed  by  the  said  Judge,  was  duly  filed  in  the 

said  action ;    And  whereas  by  an  order  made  in  the  said  of  oider  for 

action  on  the  day  of ,  and  in  the  matter  of  the  ^|^^e  of ^ 

Trustee  Act,  1850,  and  of  the  Trustee  Extension  Act,  1852,  purchase- 
it  was  ordered  that  the  said  [purchaser]  should  (^f),  on  or  Stei^Mnd 

_ — - — . • —    for  convey- 

(e)  If  the  sale  was  by  private  contract,  say —  ' 

''  And  whereas  the  said  [person  appointed  to  convey],  with 
the  consent,  &c.,  lately  agreed  with  the  said  [purchaser], 
subject  to  the  approval  of  the  said  Judge  being  obtained,  for 
the  sale  to  the  said  [purchaser]  of  the  said  hereditaments 
hereinafter  described  and  hereby  conveyed  at  the  price  of 

£ ,  and  the  said  [purchaser]  thereupon  paid  to  the  said 

[person  appointed  to  convey]  the  sum  of  £ by  way  of  de- 
posit, and  the  same  sum  has  since  been  paid  by  the  said  [person 
appointed  to  convey]  into  Court  to  the  credit  aforesaid." 

The  next  following  recital  will  be  omitted. 

(/)  If  the  title  is  forced  upon  the  purchaser  there  will  here 
follow  a  recital  of  the  order  of  reference  as  to  title,  and  of  the 
Chief  Clerk's  certificate  as  to  title. 

(ff)  If  the  sale  was  by  private  contract,  say — 

''  the  said  provisional  contract  was  confirmed  and  ordered  to 
be  carried  into  effect,  and  it  was  further  ordered  that  the  said 
[purchaser],**  &c. 
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Action. 


before  the 


day  of 
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of  payment 
of  purchase- 
money,  &c. 


aforesaid  the  sum  of  £ ,  being  the  balance  of  the  poi- 

chase-money  of  the  lot  so  purchased  by  him  as  afores^^ 
after  deducting  the  said  sum  of  £ so  paid  by  way  of  de- 
posit as  aforesaid,  together  with  interest  on  the  said  sum  o! 

£ for  interest  thereon  at  the  rate  of  per  cent  per 

annum  from  the day  of until  payment  of  the  saiae 

sum  ;  And  it  was  further  ordered  that,  upon  such  pajment  u 
aforesaid  being  made,  the  said  [purchaser]  should  be  let  iot*) 
possession  or  into  the  receipt  of  the  rents  and  profits  of  tli^ 

said  hereditaments  as  from  the day  of ,  18— » ^ 

that  all  proper  parties  should  execute  a  proper  conveyance  d 
the  said  lands  and  hereditaments  hereby  conveyed  nnto  H^ 
said  [purchaser],  or  as  he  should  direct,  such  conveyance  to 
be  settled  by  the  Judge  (fe).  The  Court  being  of  opinion  tlut 
the  said  [infant]  was  to  be  deemed  possessed  of  the  said  laniis 
and  hereditaments  hereby  conveyed  upon  a  trust  within  the 
meaning  of  the  Trustee  Act,  1860  (i),  it  was  ordered  that  the 
said  [person  appointed  to  convey]  be  appointed  to  convey  tit 
said  lands  and  hereditaments  for  the  estate  of  the  said  [inja^h 
therein  (fc) ;  And  whereas,  in  pursuance  of  the  last-mentioDw 

order,  the  said  [purchaser],  on  the  day  of >  F^ 

into  Court  the  sum  oi£ [balance  of  purchase-rMmeyl^ 

a  further  sum  of  £ ,  being  interest  thereon,  to  the  ckqij 

aforesaid  (Q;  And  whereas  the  said  [equitaUe  mortgagM 
and  [subsequent  incumbrancer]  have  agreed  to  join  in  ^^ 
presents  in  manner  hereinafter  appearing;  And  whebbas 
these  presents  have  been  settled  and  approved  as  a  p^F 


{h)  The  conveyance  is  not  usually  ordered  to  be  settled  by  tw 
Judge  unless  there  be  a  dispute  as  to  title,  or  unless,  as  io  ^ 
present  case,  there  are  parties  under  disabiUty :  see  Dart,  V. » "• 
1118,  1218. 

{%)  See  sect.  30  of  the  Act ;  and  see  Foster  v.  Parker,  8  (*•  ^♦ 
147 ;  Mellcr  v.  Porter,  25  Ch.  D.  158. 

(k)  If  the  property  belongs  to  a  person  of  unsound  mm  so 
found  by  inquisition,  this  order  would  have  to  be  made  in  1^*^^ 
as  well  as  in  chancery  :  see  Herring  v.  Clark,  L.  R.  4  Cb.  !"<•  ^ 

(/)  See  the  Rules  of  the  Supreme  Court  of  December,  ISJ'' 
Ord.  51,  r.  3  a.  The  Court  will  not,  as  a  ride,  make  an  oitier 
vesting  the  property  in  the  purchaser  before  payment  or  ^ 
purchase-money,  and  though  the  same  order  may  direct  ^p^ 
and  also  appoint  a  person  to  convey,  the  purchase-money  n^^^ 
paid  into  Court  before  completion. 


-^ 
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conveyance  of  the  lands  and  hereditaments  hereby  conveyed,     LXXXVI. 
as  appears  by  the  signature  of  the  Chief  Clerk  to  the  said    Freeholds  of 
Judge  in  the  margin  hereof.     NOW  THIS  INDENTURE  g^e^owt 
WITNESSETH  that,  in  pursuance  of  the  hereinbefore  recited    in  Admixds. 

orders,  and  in  consideration  of  said  sums  of  £ ,  £ ,       Action. 

and  £ ,  making  in  the  whole  the  sum  of  jG so  paid  ^^^^^^ 

by  the  said  [purchaser]  as  hereinbefore  is  mentioned,  and  of  conveyance, 
the  premises,  the  said  [person  appointed  to  convey],  by  virtue 
and  in  exercise  of  the  power  or  authority  conferred  on  him  by 

or  under  the  hereinbefore  recited  order  of  the  day  of 

,  18 — ,  and  of  every  and  any  other  power  or  authority 

enabling  him  for  the  purpose  of  conveying  and  assuring  the 
estate  and  interest  of  the  said  [infant]  in  the  said  lands  and 
hereditaments  hereby  conveyed,  hereby  conveys  (m),  and  each 
of  them  the  said  [equitable  mortgagees]  and  [sjibsequent  in- 
cumbrancer] hereby,  according  to  his  estate  and  interest, 
releases  and  confirms  and  as  mortgagee  conveys  unto  the 
said  [purchaser]  and  his  heirs.  All  that  [describe  parcels], 
To  HOLD  all  the  premises  Unto  and  to  the  use  of  Habendum, 
the  said  [purchaser],  his  heirs  and  assigns,  Freed  and  dis- 
charged from  all  claims  and  demands  whatsoever  under  or  in 

respect  of  the  said  sums  of  £ so  secured  to  the  said 

[equitable  mortgagees]  and  [subsequent  incumbrancer]  as  afore- 
said,  and  from   all   securities   for  the   same  sums  respec- 
tively (n). 
In  witness,  &c. 


(m)  The  person  appointed  to  convey  being  expressed  to  convey 
"  under  an  order  of  the  Court,"  the  statutory  covenant  against 
incumbrances  will  be  here  implied  :  see  sect.  7,  sub-sect.  1  (F.). 

Where  real  estate  is  sold  by  order  of  the  Court,  beneficiaries 
cannot  be  required  to  covenant  for  title :  see  Cottrell  v.  Cottreil, 
L.  R.  2  £q.  330. 

(n)  On  a  sale  by  auction,  as  in  the  present  case,  the  conditions 
of  sale  usually  provide  that  the  title  deeds  and  documents  com- 
mon to  the  whole  of  the  property  sold  shall  be  delivered  to  the 
largest  purchaser :  see  ante,  sub  tit.  Conditions  op  Sale,  Vol.  XL, 
p.  723.  The  conveyance  to  such  largest  purchaser  will  not,  there- 
fore, require  any  provision  with  regard  to  these  documents  ;  but, 
in  the  case  of  other  purchasers,  their  conveyances  should  either 
include  an  acknowledgment  and  imdertaking  by  the  largest  pur- 
chaser or  be  accompanied  by  a  separate  instrument  containing 
such  acknowledgment  and  undertaking :  see  ante,  sub  tit  Aoknow- 
LEDOMENTs,  Yol.  I.,  pp.  263,  265.  If  the  acknowledgment,  d^c, 
are  included  in  the  conveyances,  the  largest  purchaser  must  be 
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made  a  party  thereto  respectively,  and  they  should  conUic  m 
of  the  condition  of  sale  relating  to  the  documents  and  of  'm 
of  the  largest  lot 

If,  either  on  a  sale  by  auction,  bjr  reason  of  one  or  m«e  d 
lots  remaining  unsold,  or  on  a  sale  bjr  priirate  oontracty  it  is  h 
to  retain  the  title  deeds  on  behalf  of  the  infemt,  a  quesUoaol^ 
difficulty  arises.  The  statutory  ackoowIedg:inent  and  undstu 
as  to  documents  is  only  capable  oF  bein^  given  bfApen:-^n 
"  retains  possession "  of  the  documents  :  see  sect  9  of  the  Q 
veyancing  and  Law  of  Property  Act,  1881  (44  ^  45  Vict  c  4L 

A  person  appointed  by  the  Court   to  convey  is  appointeis; 
for  that  purpose,  and  is  in  no  sense  a  trustee  of  the  estate  a  2 
infant  or  other  person,  a  part  of  v^hose   property  be  «ffiR? 
having  executed  the  conveyance  he  is  /undus  ofido^  and  cm  b* 
no  possible  right  to  retain  the  documents  relating  totheestss 
and  he  would  probably  and  not  unnaturalJfy  infuse  to  enter  ^ 
any  covenant  for  production  and  safe  custody  of  the  docamss 
whereby  he  would  incur  any  personal  liabiHty.     He  might  hb*- 
perhaps  consent  to  enter  into  such  a  co  venant^  if  expressed  ii>  ^ 
on  behalf  of  the  infant  only,  and  so  as  not  to  impose  anfpeis^ 
liability  on  himself,  but  such  a  covenant  would  be  of  at  las 
doubtful  efficacy ;  and  the  same  remark  would  apply  to  <  ^^ 
tory  acknowledgment  and  undertaking  g^ven  in  such  *®"'*  |!j 
conceived  that  no  such  covenant  or  acknowledgment  and  vm- 
taking  could  be  held  to  bind  the  infant,  who  has  do  voice  m  tk^ 
matter,  so  as  to  render  him  liable  to  damages  for  any  loss,  dest^l^ 
tion  of,  or  injury  to  the  documents.     A  simple  ^L^owhdga^' 
appears  to  be  less  open  to  objection ;  it  would  seem  that  a  pen* 
appointed  by  the  Court  to  convey  is  entitled  and  bound  to  ccox^ 
according  to  the  usual  and  settled  practice,  which,  undei  toe  oi- 
cumstances,  would  certainly  include  an  acknowledgment  to  prwiw^ 
title  deeds  not  delivered  to  the  purchaser,  and  moreorer  a  siapf 
acknowledgment  lierely  renders  the  infant  liable  to  an  o^d^"?^ 
made  against  him  for  production  and  delivery  of  copies  ww 
would  do  little  more  than  affirm  and  enforce  the  purciiasert  equit- 
able right,  in  the  absence  of  such  acknowledgment,  with  regard  w 
production.    The  most  satisfactory  way  out  of  the  d')Bealtj  www 
be  for  the  purchaser  to  stipulate  by  his  contract  that  the  docfr 
ments  should  be  delivered  to  him,  and  that  he  should  gi^^ 
acknowledgment  and   undertaking  in  relation  thereto.   M  ""* 
cannot  be  done,  it  would  seem  that  the  purchaser  must  teijoo 
his  equitable  rights  as  regards  production ;  as  to  whicA  ^ Jv 
p.  251 ;  or,  at  most,  content  himself  with  a  statutory  acknowg* 
ment 

The  person  appointed  to  convey  must  execute  the  conyejaooe  ^ 
his  own  name. 
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LXXXYH.  SURRENDER  and  ADMITTANCE 
on  sale  of  Goptholds  by  Obdeb  of  Goubt  in  a 
Pabtitiom  Action  :  one  of  the  vendors  being  an 
Infant,  a  Pbbbon  appointed  to  oonyby  Sub- 
bbndebs  on  hia  behalf  {o), 

MANOR  OP (p)  :  Whebeas  at  a  Court  holden  in  and 

for  the  Manor  of ,  in  the  County  of ,  on  the 

day  of ,  18 — ,  the  hereditaments  hereinafter  described 

were  (inter  alia)  Tested  in  [vendor],  of,  &c.,  [vendor],  of,  &c., 

and  [infant],  of,  &c.,  who  were  then  admitted  tenants  of  the 

said  manor  to  the  same  hereditaments  in  the  following  shares, 

that  is  to  say,  as  to  three  ninth  parts  thereof  to  the  use  of  the 

said  [vendor],  his  heirs  and  assigns,  according  to  the  custom ; 

and  as  *to  two  ninth  parts  thereof  to  the  use  of  the  said 

[vendor],  his  heirs  and  assigns,  according  to  the  custom; 

and  as  to  the  remaining  four  ninth  parts  thereof  to  the  use  of  the 

said  [infant],  his  heirs  and  assigns,  according  to  the  custom  : 

And  whebeas,  by  an  order  of  the  Chancery  Division  of  Her  Order  for  sale 

Majesty's  High  Court  of  Justice,  dated,  &c.,  and  made  by  ^twn!**^^^ 

Mr.  Justice in  an  action  in  which  the  said  [vendor]  was 

plaintiff,  and  the  said  [vendor]  and  the  said  [infant]  were 
defendants,  being  an  action  for  the  partition  or  sale  of  the 
lands  and  hereditaments  devised  by  the  will  of  the  said 
[testator],  it  was  ordered  that  an  inquiiy  should  be  made  what 
lands  and  hereditaments  were  devised  by  the  will  of  the 
[testator]  {q),  and  who  were  the  persons  interested  therein  and 
in  what  proportions,  and  for  what  estates  and  interests : 
And  whebeas  the  Chief  Clerk  of  the  said  Judge,  by  his 
certificate  dated,  &o.,  and  filed,  &c.,  certified  that  the  lands 
and  hereditaments  therein  mentioned  (being  the  lands  and 
hereditaments  hereby  cojiveyed)  were  devised  by  the  said  will 


(p)  See  as  to  sales  in  actions  for  partition,  ante,  p.  68,  and 
Vol.  IV.,  p.  138,  et  seq. 

As  to  orders  appointing  persons  to  convey  copyholds  under  the 
Trustee  Act,  1850,  see  He  Ety^  Will,  9  Ha.  221. 

(p)  As  to  the  stamp  duty  payable  in  respect  of  this  surrender.  Stamp. 
see  sect.  77,  sub-sect.  1  (b)  of  the  Stamp  Act,  1870,  ante,  p.  372. 

(q)  The  suit  was  for  the  partition  of  lands  held  under  a  wilL 
In  a  conveyance  under  similar  circumstances  of  freeholds  the. 
will  would  be  recited ;  but  this  is  not  necessary  in  dealing  with 
copyholds,  as  the  next  preceding  entry  on  the  Court  Rolls  would 
fully  explain  the  circumstances  of  the  case. 
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LXXXVIL     of  the   Baid  [testator]  to  the   said    [vendor],  [vendor],  ci 

mud  Admit*    [infant],  in  the  shares  aforesaid,  and  that  tiie  said  [rendcT^. 

Co^^iU^oB   E^^'"^]'  *^d  [in/ant]  were  the  only  persons  interested  in  d* 

Bale  hj  Court  said  hinds  and  hereditaments,  and  that  the  said  [tit/ant]  wis 

Aetioa.       ^^  infiEUit  under  the  age  of  21  years :   Ain>  whereas,  by  ie 

order  made,  &c.  [recite  order  for  sale],  it  was  declared  tbtin 

case  of  snch  sale  the  said  [infant]  would  be  a  trustee  within 
the  meaning  of  the  Trustee  Act,  1850,  of  the  hereditament 
thereinbefore    directed    to    be   sold   for    the    purchaser  or 
purchasers  thereof  for  all  the  estate  and  interest  of  the  saii 
[infant]  therein ;    And  the  said   [A.  B.]    was   appointed  lo 
surrender  and  assure  the  said  lands  and  hereditaments  for  ill 
the  estate  and  interest  of  the   said  [infant]    therein :  Asii 
WHEREAS  [recite  sale  mutatis  mutandis  and  payment  ofde^^U 
purchase-money,  <tc.,  ut  ante,  p.  497]  :   And   whereas  the 
amounts  of  this  surrender  and  admittance  hare  been  settled 
by  the  Judge  to  whose  Court  the  said  action  is  attached,  is 
appears  by   the   certificate   of  his  Chief  Clerk,   dated,  kc: 
NOW  TO  THIS  COURT  came  in  their  respectaVe  proper 
persons  the   said  [vendor],  of,  4c.,  and  [vendor],  of,  4c-t 
and  the  said  [A.  B.]  of,  &c.  (the  said  [A.  B.]  surrendering  od 
behalf  of  the  said  [infant]  in  pursuance  of  the  aforesaid  order) 
and  did,  according  to  their  respective  estates  and  interests 
(as  regards  the  said  [vendor]  and  [vendor] ),  and  the  estate 
and  interest  of  the  said  [infant],  as  regards  the  said  [A.  B-l 
in  the  said  lands  and  hereditaments,  and  in  consideration  of 
the  said  moneys  so  paid  into  Court  as  aforesaid,  surrender 
into  the  hands  of  the  lady  of  the  said  manor  by  the  rod 
according  to  the  custom  thereof:  All  that  [describe parceUl 
To  the  use  of  [purchaser],  of,  &c.,  his  heirs  and  assigns,  «t 
the  will  of  the  lady  according  to  the  custom  of  the  said  manor. 

Admittance  xtpon  the  pbeceding  Subbendeb. 

WHEREUPON  to  the  Court  comes  in  his  proper  person  tii^ 
said  [purchaser],  and  prays  to  be  admitted  tenant  to  the  tene* 
ments  and  premises  hereinbefore  described ;  to  whosz  ^^ 
said  lady  of  the  manor,  by  the  deputy  steward  thereof,  g^^^ 
seisin  thereof  by  the  rod  according  to  the  custom  of  t2us 
manor ;  To  hold  to  him,  his  heirs  and  assigns,  at  the  ^  ^^ 
the  lady,  according  to  the  custom  of  the  said  manor,  by  the 
rents   and  services  therefor  due  and  of  right  accustomed, 

and  he  pays for  a  fine,  and  his  fealty  is  respited  and  he 

is  admitted  tenant. 


' 
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LXXXVni.  CONVEYANCE   of  Copyholds   by  a 
Mortgagee  and  a  Trustee  of  Bankrupt  (r). 

THIS  INDENTURE  (t),  made  the  -^ —  day  of , 


18 — ,  Between  [mortgagee],  of,  &c.,  of  the  first  part ;  [bank-  Parties  («). 

ruptcy  trustee],  of,  <fec.,  of  the  second  part;  and  [purchaser], 

of,  &c.,  of  the  third  part :  Whereas,  at  a  customary  court  Recitals : 

holden  for  the  manor  of ,  in  the  county  of ,  on  the  ^^  bankrupt'a 

day  of  ,  [bankrupt]  was  admitted  tenant  of  the  ' 

hereditaments  hereby  conveyed.  To  hold  the  same  unto  the 
said  [bankrupt],  his  heirs  and  assigns,  by  copy  of  court-roll, 
at  the  will  of  the  lord,  according  to  the  custom  of  the  said 

manor :  And  whereas,  by  an  indenture  dated  the day  of  of  mortgage ; 

,  and  made  between  the  said  [bankrupt],  of  the  one  part ; 

and  the  said  [mortgagee]  of  the  other  part  ,*  the  said  [bank- 
rupt], in  consideration  of  the  sum  of  4,000/.  lent  to  him  by 
the  said  [mortgagee],  covenanted  to  surrender  into  the  hands 
of  the  lord  of  the  said  manor,  All  and  singular  the  heredita- 
ments whatsoever  of  him  the  said  [bankrupt]  holden  of  the 
said  manor,  the  particulars  whereof  are  stated  in  the  there- 
under written  schedule  (which  schedule  comprises  the  here- 
ditaments hereby  conveyed).  To  the  use  of  the  said  [mortgagee], 
his  heirs  and  assigns,  by  way  of  mortgage,  for  securing  to  the 

_L  ^m  ■  I  - —  _    

(r)  As  to  realising  a  mortgagee's  security  in  bankruptcy,  see  the  Realization 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  sect.  9  (2),  and  2nd  o^  security  in 
Schedule  29  ;  and  Bankruptcy  Rules,  1883,  rr.  65,  et  seq.  bankruptcy. 

With  respect  to  the  conveyance  of  copyholds  of  a  bankrupt.  Conveyance 
see  antf,  p.  335.     The  purchaser  will  be  entitled,  under  this  deed,   ^^  bankrupt's 
to  be  admitted  tenant  on  the  Court  Rolls.  copyholds. 

If  the  mortgagee  bad  been  admitted  and  had  subsequently  died, 
the  concurrence  of  his  customary  heir  at  law  or  his  devisee  of 
trust  and  mortgage  estates  would  now  be  necessary,  as  was 
formerly  the  case  with  freeholds  (see  ante,  p.  33),  in  order  to 
convey  the  legal  estate :  see  the  Copyhold  Act,  1887  (50  &  51 
Vict  c.  73),  sect.  45. 

(«)  The  bankrupt  may  be  compelled  to  join  in  the  conveyance :  Whether  the 
see  ante,  p.  335.     If  he  does  so  he  will  be  made  a  party  of  the  bankrupt 
second  part,  and  he  will  covenant  to  surrender  the  copyholds  to  ®^^^^  ^  * 
the  purchaser,  if  required  so  to  do,  but  as  the  right  to  admittance  ^^^' 
passes  without  surrender,  and  as  the  annulment  of  an  adjudication 
does  not  affect  anterior  proceedings  under  it,  the  concurrence  of 
the  bankrupt  seems  of  little  use,  and  is  commonly  dispensed  with. 

{t)  As  no  surrender  will  be  required,  thin  deed  will  be  the  prin-  Stamp, 
cipal  instrument  of  conveyance,  and  will  be  liable  to  ad  valorem 
duty  accordingly. 
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of  order  for 
accounts  and 
sale. 


^ODi^olds^    ^^^  [7ru>rtgagee]f  his  executors,  administrators,  and  tsagia, 
under  a      the  payment  of  the  sum  of  4,000Z.  lent  by  the  said  [ison- 

^"^^"^^^'   gagee]  to  the  said  [bankrupt],  with  interest  for  the  same;  Be 
no  surrender  was  ever  made  or  executed  in  pursuance  of  ib 

of  proceedings  said  covenant :   And  whbbeab,  by  an  order  of  the  Com 

ruptcy ;  Court  of ,  holden  at ,  in  Bankmptcy,  dated  the  — 

day  of ,  18 — ,  the  said  [bankrupt]  was  duly  adJQdieatoi& 

bankrupt,  and  on  the  day  of  ,  18 — ,  the  td 

[trustee]  was  duly  appointed  trustee  of  the  estate  and  effe^ 
of  the  said  [bankrupt],  and  such  appointment  was  on  the  — - 

day  of  ,  18—,  certified  by  the  Board  of  Trade:  isD 

WHEREAS  by  an  order  of  the  said  County  Court,  dated,  ic.> 
and  made  on  the  application  of  the  sa^d  [mortgagee],  it  ^ 
ordered  that  accounts  and  inquiries  should  be  taken  for  ascer- 
taining the  principal,  interest,  and  costs,  due  upon  the  sild 
mortgage,  and  that  the  said  [trustee],  as  such  trustee  as  afore- 
said, should  sell  the  hereditaments  hereby  conveyed  either  b; 
public  auction  or  private  contract,  and  that  the  said  [rnori- 
gagee]  and  [trustee]  should  join  in  the  conveyance  to  the  pur- 
chaser :  And  whereas  the  said  [trustee],  in  pursuance  of  tb 
said  last  mentioned  order,  has  agreed  with  the  said  [purchutr] 
for  the  sale  to  him  of  the  hereditaments  hereby  conveyed  f« 

the  price  of  £ :  And  whereas,  as  appears  by  the  certii- 

cate  of  the  Eegistrar  of  the  said  Court,  dated,  &c^  the  saii 

principal  sum  of  £ secured  by  the  hereinbefore  redm 

indenture  of  mortgage,  is  now  due  and  owing  to  the  sm 
[mortgagee]  upon  the  same  mortgage,  together  with  arrears  o 

interest  as  from  ths day  of ,  18—,  up  to  the  present 

date,  amounting  to  the  sum  of  £ ,  and  costs  amouDtag 

to  £ (u).    NOW  THIS  INDENTURE  WITNESSETH, 

that,  in  pursuance  of  the  said  order  of  the day  of  -    ' 

18 — ,  and  in  consideration  of  the  sum  of  £ now  paid  by 

the  said  [purchaser]  as  follows,  that  is  to  say,  the  sum  o 

£ part  thereof,  to  the  said  [trustee]  in  payment  of  d^ 

costs,  charges,  and  expenses  of  and  occasioned  by  the  stf 
application,  and  of  and  incident  to  the  said  sale,  sad  ^^ 

further  sum  of  £ other  part  thereof  to  the  said  [in(^; 

gagee]  in  payment  of  the  amount  due  to  him  upon  the  s»i 
mortgage  as  aforesaid,  with  the  consent  of  the  said  [^  ^ 


of  agreement 
for  sale  ; 


of  state  of 

mortgage 

debt. 


Testatum. 


(u)  As  to  the  application  of  the  purchase-money,  see  Bankrup  , 
Rules,  1883,  r.  67. 
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(testified  by  his  executing  these  presents),  and  the  sum  of    ^"^^^^^^P- 

£ ;  the  balance  thereof  to  the  said  [trustee],  of  which       under  a 

seyeral  sums  of  £ ,  £ ,  and  £ respectively  the    ^*°^°^P^y' 

said  [mortgagee]  and  [trustee]  hereby  acknowledge  the  receipt 
and  payment  as  aforesaid  respectively^  the  said  [mortgagee] 
hereby  grants  and  conveys  (x),  and  the  said  [trustee],  by 
virtue  and  in  pursuance  of  the  power  and  authority  vested 
in  him  by  the  Bankruptcy  Act,  ISSS,  in  this  behalf, 
hereby  confirms  and  conveys  (x)  unto  the  said  [pwrchaser] 
and  his  heirs.  All  that  [parcels]:  To  hold  all  the  pre-  Parcels, 
mises  Unto  and  to  the  use  of  the  said  [pwrchaser],  his  Sabendum. 
heirs  and  assigns,  for  ever,  Fbeed  and  disghabged  of  and 

from  the  hereinbefore  recited  indenture  of  the  day  of 

,  18 — ,  and  all  moneys  intended  to  be  thereby  secured  and 

all  claims  and  demands  under  or  by  virtue  of  the  same  inden- 
ture, but  subject  nevertheless  to  the  rents  and  services 
accustomed  to  be  paid  and  performed,  in  respect  of  the  same 

hereditaments,  to  the  lord  of  the  said  manor  of • 

In  witness,  &o. 


TiXXXTX.  CONVEYANCE  of  Equitable  Intb- 
bests  in  CoFTHOiJOS  to  a  Pubohaseb  by  Tenants 
in  Common  (y). 

THIS    INDENTURE,    made    the   day    of  , 


Between  [vendor],  of,  &c.,  and  [vendor],  of,  &c.,  of  the  one  PartdeB. 

part,  and  [purchaser],  of,  &c.,  of  the  other  part :  Whebeas  BedtaU : 

[testator],  of,  &c.,  duly  made  and  executed  his  will  dated  the  ^pyhdds*to 

day  of  ,  and  thereby  gave  and  devised  (among  tesutor's  wife 

other  hereditaments)  all  the  copyhold  hereditaments  herein-  mainder  to 

after  described  unto  and  to  the  use  of  [trustees]  upon  trust  ?ich  of  his 

^  -*    '^  daagntenas 

— ■ Bhomdsnnriye 

her  in  fee ; 

(x)  This  being  "  a  deed  conferring  the  right  to  admittance  to  implied 
eopyhold  or  customary  land,"  the  expression  "  in  pursuance  of  the  covenants, 
said  order"  will  imply  statutoiy  covenants  against  incumbrances : 
see  sect  7,  sab-sect  1  (F)  of  ^e  Conveyancing  and  Law  of  Pro- 
perty Act,  1881  (44  &  45  Vict  o.  41). 

(y)  See  as  to  conveyances  by  deed  of  equitable  interests  in  copy- 
holds :  ante,  p.  332. 

B. — ^VOL.   V.  S  S 


ua 


?^n-  -^  ^.^?   DEZT"** 


t:»^t   la  "Lie  iar  if ^^  jxui  ia  skJ.  wfZ 


n^TT  lii^^^^aA^L  \zjt  cclj  ct2ifir  ciiilii  of  she  saiJ 


iz  s 


of 


wlrrfp,;f  tic  hez^: 
%Ali  1*rujr^^y^  were  ad=Irzcti  ;»^pansi  of  the  aud  haedhA- 
ir./rT:t3,  cpon  iLe  insts,  uiii  wiih  and  subject  to  tbe  pov^s 
jtr^i  proT^ifoiis  in  ;Le  lierefi:be£>re->i€cited  will  decLued  ftiii 
cr^tSLiLed  of  and  eoneeming  the  same:  AsD  wmg^gAg  thr 
said  [vendori]  hare  contzacted  with  the  said  [pmrehaser]  £>: 


AVi^iAirAi  m        (v  ^^der  these  limitatioiis  the  danghters  took  remainden  is 
df^mr:*ifm  (4  fee  simple,  contin^^ent  on  their  surviviug  their  mother  or  leaviD^ 


tftiht/n  in 


Usrie :  see  Lethir»Mer  t.  Tracy^  3  Atk.  793 ;  Bmdmortk  t.  I%irigiL 
3  Boi  A  P.  652,  o. ;  2>M-  d  jy^rfcrf  t.  Selby,  3  R  ^  C  926: 
ffre^^iK  T.  Wordy  1  Ross.  264. 

The  nnion  of  a  life  estate  with  a  vested  remainder  wiD  not 
destroy  mesne  contingent  remainders  in  copyholds :  2  RoIL  Abr. 
794,  pi.  6  ;  MUdmay  ▼.  Hungerfard^  2  Vera.  243 ;  Hahergham  t. 
Vincenij  2  Ves.  204 ;  Stam/ield  v.  ffabergham,  10  Ves.  282 ;  Boe  t. 
Briggn^  16  East,  413,  ante^  p.  582;  nor  will  a  sorrender  of  copy- 
holds by  a  contingent  remainderman  operate  by  estoppel :  Doe  d 
£lack$eU  r.  Ttymhint,  11  East,  185. 

It  is  clear  that  a  contingent  estate  in  or  right  to  copyholds  maj 
be  released  to  the  person  immediately  entitled,  after  he  has  be^ 
admitted :  Hull  v.  Sharbrooke,  Cro.  Jac.  36 ;  Kite  y.  Queiniotiy  4 
liop.  25  ;  Co.  Litt.  59  a ;  Doed.  Milner  v.  Brightwen,  10  East^  595. 
If,  therefore,  all  the  parties  to  whom  the  contingent  estates  arv 
limited  are  in  esse  and  sui  jurisy  a  good  title  to  the  fee  may  be 
made  by  a  surrender  of  all  the  vested  estates  to  the  use  of  the 
purchaser,  and  a  release  to  him  after  his  admittance  by  the  ownen 
of  the  contingent  estates. 
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the  sale  to  him  of  the  two  equal  undiTided  third  parts  or  ^  LXXXIX. 

ConvByft&OB  of 
shares  of  and  in  the  said  copyhold  hereditaments,  to  which      Sqniubie 

they  the  said  [vendors]  are  equitably  entitled  under  the  trusts     Jj^Jf^ 

of  the  said  will  and  the  inheritance  thereof  according  to  the  

custom  of  the  said  manor  for  the  price  of  £ :  NOW  Testatum, 

THIS  INDENTURE  WITNESSETH,  that  in  pursuance  of 

the  said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  said  [purchaser]  to  the  said  [vendors]  in  the  Devisees  in 

proportions  following,  that  is  to  say,  the  sum  of  £ ,  part  ^^  ^ 

thereof,  to  the  said  [one  vendor],  and  the  sum  of  £ ,  the  piirchaser. 

remainder  thereof,  to  the  said  [other  vendor],  of  which  several 

sums  of  £ and  £ ,  making  together  the  sum  of 

£ ,  the  said  [vendors]  hereby  acknowledge  the  receipt 

respectiTely,  they  the  said  [vendors]  respectively,  according  to 
their  respective  shares,  estates  and  interests  in  the  heredita- 
ments hereinafter  described,  hereby  grant,  and  as  beneficial 
owners  conyey  unto  the  said  [pu/rchaser],  and  his  heirs,  All  Parcels. 
THOSE  two  equal  undivided  parts  or  shares  of  or  to  which  the 
said  [vendors]  respectively  are  so  equitably  entitled  as  afore- 
said of  and  in  [describe  parcels],  To  hold  the  said  heredita-  ffahendum  to 
ments  and  premises  unto  and  to  the  use  of  the  said  [pur-  ^heirT"^ 
chaser],  his  heirs  and  assigns,  henceforth  for  ever,  at'the  will 

of  the  lord,  according  to  the  custom  of  the  said  manor  of , 

by  and  under  the  accustomed  rents  and  services. 
In  witness,  &c.  (a). 


(a)  It  will  be  proper  to  enter  on  the  Court  Rolls  either  the  deed 
itself,  or  a  short  memorandum  to  the  following  effect : — 

''  Be  it  remembeked,  that,  by  indenture,  dated,  &c.,  and  Hemorandnm 

made  between,  <fec.,   the  said  [releasors]  did  release  unto  teenS!^*^ 

the  said  [purchaser],  and  his  heirs,  all  their  estate  and  in-  on  the  conrt- 

terest,  whether  present  or  future,  vested  or  contingent,  in  ^ 

All  [parcels],  to  which  hereditaments  the  said  [purchaser] 

was  admitted  on  the day  of ."] 
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XC.    BARGAIN  and  Sale  of  Copyitoud  Lakd  iy  tk 
Testamentary  Donees  q/*  a  Poweb  (6). 

THIS  INDENTURE  (c),  made  the  day  of  — , 

Partiw.  18 — ,  Between  [vendors],  of,  &c.,  of  the    one   part,  ik 


Ab  to  the  best  (h)  Where  it  is  intended  that  copyhold  estates  ahaJl  be  sold  hj 
mode  of  a  trustees  immediately  on  the  testator's  decease,  it  is  advisable  iK^t 
*®**^''  ■  to  devise  the  property  to  them,  but  merely  to  create  an  aathoiitj 

P^erOT\ra8t  ^  ^^^'  ^^  ^  devise  the  property  to  such  uses  as  the  trustees  sbill 
for  the  sale  of  appoint,  in  order  to  avoid  the  necessity  and  consequent  expessc 
copyholds.  of  the  trustees  being  admitted.  As  donees  of  the  power  of  sale  i 
course  they  are  not  entitled,  nor  can  they  be  compelled  to  be 
admitted.  The  trustees  have  only  a  power  of  nominating  on  i 
sale  the  persons  who  are  entitled  to  claim  admittance  fitMn  the 
lord  (and  on  payment  of  a  single  fine),  and  to  whose  ben^t  the 
surrender  to  the  use  of  the  will,  when  such  surrender  was  neces- 
sary to  its  validity,  enured :  Holder  d.  SuLyard  v.  Preston^  2  Wik 
400.  The  same  effect  now  arises  from  the  will  alone  :  see  Be^.  t. 
WiUmiy  10  B.  &  C.  80 ;  Glass  v.  Eicharckon,  9  Ha.  698  ;  2  De  G. 
M.  &  G.  658.  But  the  expedient  for  avoiding  the  necessity  of  the 
admittance  of  the  trustees  can  only  be  adopted  when  the  ^e  is  lo 
take  place  inmiediately  on  the  testator's  decease;  for  the  l<»d 
would  be  entitled  to  require  that  the  vacancy  in  the  tenancj 
occasioned  by  the  death  of  the  late  copyholder,  diould  be  sappiied 
by  the  admittance  of  the  person  to  whom  the  property  had 
devolved,  and  in  case  of  default,  after  proclamation  in  the  usmi 
manner,  might  seize  quosque.  The  sale,  therefore,  should  be  n»& 
in  sufficient  time  to  prevent  this,  otherwise  the  heir  must  be 
admitted  in  order  to  save  the  property  from  the  lord's  seimre.  K 
the  copyhold  is  devised  for  life,  and  is  to  be  sold  on  the  deten&i- 
nation  of  that  estate,  of  course  it  is  impossible  to  prevent  the 
necessity  of  the  devisee  for  life  being  admitted ;  but  even  then  H 
may  be  worth  while  to  give  the  trustees  a  power  of  sale  only  instead 
of  (or  in  addition  to)  an  estate,  if  the  fine  on  admittance  is  cod- 
siderable,  in  order  to  avoid  the  fine  in  regard  to  the  remainder  in 
fee.  This  precaution  is  only  available  where  by  the  custom  the 
fine  is  apportioned,  and  a  part  only  is  payable  upon  the  admit- 
tance of  the  tenant  for  life.  The  admittance  of  the  remaindennAS 
is  frequently  taken,  upon  payment  of  a  fine,  at  the  same  time  with 
the  admittance  of  the  tenant  for  life  :  see  Bickardson  ▼.  density  6 
Scott,  N.  R.  419.  (jlenerally  the  admittance  of  the  particular 
tenant  is  the  admittance  of  the  remainderman  or  reversioner,  and 
no  fine  is  due  in  respect  of  the  remainder.  But,  by  special  custom, 
in  some  places,  although  the  remainderman  is  not  required  to  be 
admitted,  a  fine  is  due  on  the  death  of  the  particular  tenant ;  in 
others  the  admittance  of  the  remainderman  is  requisite,  either  at 


Stamp.  (c)  This  deed  is  chargeable  with  an  ad  valorem  stamp,  under 

sect.  77  of  the  Stamp  Act,  1870 :  see  ante,  p  372. 
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[purchaser],  of,  &c.,  of  the  other  part:  Whbrkab  the  com-  ^^^l^*^ 

missioners  named  in,  &c.,  by  the  award  dated  the day     Copyholda 

of ,  18 — ,  of  the  commissioners  appointed  under  an  Act     pjj!jj"jj  ^ 

of  Parliament  passed  in  the and years  of  the  reign        wm. 


of  Her  present  Majesty,  o. ,  intituled  "An  Act,"  &c.  Becitak: 

(which  award  was  duly  confirmed  by  the  Inclosure  Com-  of  the  awazd 
missioners  for  England  and  Wales  on  the day  of ,  rion^'^a 

an  indoanre 

act : 
the  tune  of  the  admittance  of  the  tenant  for  life  or  subsequently ; 

and  in  all  these  cases  either  a  full  fine  is  paid  on  the  admittance 
of  the  particular  tenant,  and  then  none  is  due  in  respect  of  the 
remainder,  or  the  fine  is  apportioned,  part  being  paid  on  the  admit- 
tance of  the  particular  tenant  and  part  on  that  of  the  remainder- 
man: Barnes  v.  Corke,  3  Lev.  308,  4  Bep.  22;  Blackbume  y. 
Graves,  2  Ley.  107,  1  Mod.  120;  I)oe  d.  Whkbread  v.  Jenny,  5 
East,  522 ;  Eennngton  v.  ManseU,  3  Yes.  240 ;  Dean  of  Ely  v. 
CaXdecoU,  1  Moo.  &  Sc.  633;  Phypers  v.  Ebam,  3  Scott,  634 ;  Doe 
d.  Winder  v.  Laiees,  7  A.  &  E.  195.  See  fiirther,  as  to  the  prin- 
ciple on  which  fines  upon  admittances  are  assessed,  Reg,  y. 
Dvllingham,  8  A.  &  E.  858 ;  WUeon  y.  Hoare,  10  A.  &  E.  236 ; 
Shepherd  y.  Woodfwd,  5  M.  &  W.  608 ;  Benee  y.  QUpin,  L.  R.  3 
Ex.  76 ;  Bristow  y.  Booth,  L.  R.  5  C.  P.  80;  Fraser  y.  Mawn,  11 
Q.  B.  D.  574 ;  Johnstone  y.  Earl  Spencer,  30  Ch.  D.  581. 

The  following  points  haye  been  decided  as  to  the  proceedings  of  As  to  the 
the  lord  of  a  manor,  on  the  default  of  the  heir  of  his  tenant  coming  lord's  ri^ht 
in  to  be  admitted  :— First,  that  the  lord  may  ayail  himself  of  the  ^^^^tha 
right  to  seize,  which  had  accrued  to  the  preceding  lord,  under  \^^j^  coming 
whose  wUl  he  claimed.    Secondly,  that  there  must  be  three  procla-  in  to  be 
mations,  on  the  death  of  a  copyholder,  for  the  heir  to  come  in  to  admitted, 
be  admitted,  before  the  lord  can  seize,  which  proclamations  should 
be  made  at  three  consecutive  courts,  there  being  no  distinction  in 
this  respect  between  a  seizure  for  a  forfeiture  and  a  seizure 
qwaque;  and,  therefore,  there  haying  been  a  lapse  of  seyeral 
courts  between  the  second  and  third  proclamations,  the  precept 
and  seizure  thereon  could  not  be  supported  :  Doe  d.  Bover  y.  True" 
man,  1  B.  <fe  Ad.  736. 

The  precedent  in  the  text  might  also  be  adapted  to  the  case  of  As  to  sales  of 
fi-eeholds  being  sold  under  a  common  law  authority  in  a  will,  freeholds 
though  such  authorities  are,  at  the  present  day,  not  often  created  ^    L*  ^"^' 
of  freehold  lands,  as  the  reasons  which  recommend  their  adoption  anthoritj. 
in  regard  to  copyholds  do  not  apply  to  freeholds.     The  conyey- 
ancer,  in  preparing  a  bargain  and  sale  by  the  donees  of  such  a 
power,  will  bear  in  mind  the  difference  between  the  effeet  of  such 
an  instrument  and  a  bargain  and  sale,  which  deriyes  its  effect  from 
the  Statute  of  Uses.     The  common  law  bargain  and  sale  raises  a 
seisin,  on  which  uses  may  be  limited,  and  therefore  the  property 
may  be  conyeyed  to  limitations,  including  a  power  of  appointment, 
which  it  is  well  known  a  statutory  bargain  and  sale  does  not 
admit  of,  as  the  instrament  does  not  raise  a  seisin,  but  only  trans- 
fers a  use.     It  is  also  to  be  obseryed,  that  a  bargain  and  sale 
under  a  common  law  authority  does  not  require  inrolment. 
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xc. 


WmUti 


wm. 


of  teiUtof^s 

adEDLbhioQ  to 

allotment ; 


of  will  ereat- 
inff  power  of 
Mle; 


of  death  of 
testator; 


of  contract 
for  sale. 


TestcUunt, 


IS — ),  AH  those  aSotzDents  or  pieces  or  pucels  c:  'ji: 
hereinafter  expressed  to  be  duly  coDTered,  veie  ivhL  :t> ' 
knds)  allotted  and  awarded  nnto  [Ustat4yr\  of,  &£.;  Al:'1: 
said  eommissioiiers  so  appointed  as  mforesaid  Ij  their  s^. 
award,  in  pursuance  of  a  power  in  that  behalf  eontaiLcC  z 
the  hereinbefore  mentioned  Act,  detennined  that  the  il-t 
ment  made  to  the  said  [Ustalar]  should  be  copyhold  cf .: 
manor  of ,  in  the  aforesaid  eonntj  of  ^  the  siif 


respect 


of  land  wi::; 


messuage  thereon,  which  he  then  held  by  copy  of  coon  r - 
of  the  said  manor,  and  of  the  rights  of  conunon  appecd^-  ' 
appurtenant  thereto :  Akd  whebkab,  at  a  eoort  holden  for  .1^ 
said  manor,  on  the day  of ,  18 — ,  the  said  [teitii'  \ 


was  admitted  by  Tirtne  of  the  said  award  to  the  said  bcit- 
ditaments  so  allotted  to  him  as  aforesaid  ;  To  hold  the  ss:^ 
for  snch  estate  and  interest  as  he  before  the  execution  of  ^ 

said  award  had  in  the  said acres  of  land  with  the  s^^ 

messuage  thereon,  in  respect  of  which  the  said  aUotment  vi: 
made ;    And   whebeas  the   said  [testator]   doly  made  ^^ 

executed  his  will,  dated  the  day  of  ,  18—,  *^ 

thereby  appointed  the  said  [vendors]  execntors  and  tnzstees 
thereof,  and  directed  them  to  sell  and  dispose  of  all  bi^ 
copyhold  messuages,  lands,  and  hereditaments  whatsoever  (Jr 
[or,  and  devised  ,all  his  copyhold  messuages,  lands,  ti» 
hereditaments  whatsoever,  to  such  uses  as  the  said  [vendortj 
should  appoint,  and  in  defiEiult  of  appointment  then  to 
the  use  of  the  said  [vendors],  their  heirs  and  assigns,  as  for 
trust  to  sell  the  same  hereditaments  as  therein  mentioDedj: 

And  whebeas  the  said  [testator]  died  on  the ^J  ^ 

,  18 — ,  without  having  revoked  or  altered  his  said  iriii, 

and  the  same  was  on  the day  of following  pw^^ 

in  the  Principal  Kegistry  of  the  Probate  Division  0!  Htf 
Majesty's  High  Court  of  Justice ;  And  whereas  the  saw 
[vendors]  have  agreed  with  the  said  [purchaser]  for  the  sw^ 
to  him  of  the  said  hereditaments  so  allotted  to  the  saw 
[testator],  deceased  as  aforesaid,  in  fee  simple  in  fossessioti' 

free  from  all  incumbrances,  at  the  price  of  £ ■.   K0>^ 

THIS     INDENTURE    WITNESSETH,     that,    in  ^' 

(d)  If  the  terms  of  the  power  or  direction  to  sell  are  in  any  ^1 
special  they  should  be  fully  recited,  as  alM  the  receipt  da^ 
any. 
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sideration    of.  the   sum  of   £ ,  now  paid  to  the  said  ^^•^?*f^'^ 

[vendors]  by  the  said  [purchaser],  of  which  sum  they  the  said     Copyhol&s 

[vendors]  hereby  acknowledge  the  receipt,  the  said  [vendors]^     pSiw'in  a 

in  pursuance  of  the  direction  [or  power]  and  authority  for  this        wm. 

pnrpose  contained  in  the  hereinbefore-recited  will,  and  of  all 

other  powers  and  authorities  enabling  them  in  this  behalf, 

hereby  bargain,  sell,  appoint,  and  as  trustees  convey  unto  the 

said  [jmrchaser],  his  heirs  and  assigns.  All  those  several  Parcels. 

pieces    or    parcels    of    land,     containing    together    AUotment. 

acres  and  roods,  situate  in  the  parish  of ,  in  the 

county  of ,  so  as  aforesaid  allotted  and  awarded  to  the 

said  [testator]  by  the  said  commissioners  for  executing  the 
hereinbefore-recited  Inclosure  Act,  and  particularly  described 
in  the  schedule  hereunder  written,  To  hold  all  the  premises  Edbendtm. 
UNTO  AND  TO  THE  USE  of  him  the  said  [purchaser],  his  heirs 
and  assigns  for  ever,  at  the  will  of  the  lord  or  lady  and 
according  to  the  custom  of  the  aforesaid  manor ;  and  by  and 
under  the  suits,  services,  rents,  fines,  and  heriots  theretofor 
due  and  of  right  accustomed  (e). 
In  witness,  &c. 


{e)  A  bare  authority  without  an  estate,  given  to  several  persons  Power  to 
nominatim,  cannot  be  exercised  by  the  survivors   or  survivor,  several 
imless  an  intention  to  that  effect  is  expressed:  Co.  Litt  112  b.   ^®<^^**^"» 
But  it  seems  that,  when  the  power  is  given  to  several  by  a  general 
description,  as  "  sons  of  A.,"  <bc.,  it  may  be  exercised  by  two  or 
more  siurvivors,  and,  in  the  case  of  executors,  donees  of  the  power 
by  that  description,  even  by  a  sole  survivor.     But  if  the  power  is 
given  to  persons  by  name,  who  are  appointed  executors,  it   is 
doubtful  whether  the  rule  as  to  executors  will  apply  :  Sugd.  Pow. 
128 ;  Chance  on  Powers,  239 ;  BwUfaut  v.  Greenfield,  Cro.  El.  80. 

Where  a  bare  authority  was  given  to  several  executors,  and  one 
of  them  refused  the  office,  the  others  were  disabled  at  the  common 
law  from  exercising  the  power:  Co.  litt.  113  a.  But  by  stat.  21  Stat 21  Hen. 8, 
Hea  8,  c.  4,  where  some  of  several  executors,  donees  of  a  power  of  ^*  *• 
this  kind  over  freeholds,  disclaim,  the  rest  may  validly  exercise  the 
power.  And  it  has  been  held  that  copyholds,  though  not  expressly 
named  in  the  statute,  are  within  its  operation  :  Peppercorn  v.  Was/- 
man^  5  De  G.  &  S.  230.  And  now,  under  sect.  16  of  the  stat. 
22  &  23  Yict.  c.  35  (set  out  ante,  Vol.  III.,  p.  716),  a  power  of  sale 
is  exerciseable,  where  realty  is  charged  with  debts,  <ka,  by  the 
acting  executors  or  executor. 
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Putias. 


Becitals: 
of  lease  {h) : 


Sale  of  leaae- 
holda  in  lots. 


Recital  of 
sale  by 
auction. 


XCI.  ASSIGNMENT  of  LeabehoIiDB  to  tJke  Pr> 

CHASEB      of     ONE      of     SEYEBAIi      LOTB      udd    '. 

Auction  ;  Covenants  by  the  Pubchasebs  to  F: 
the  Pbopobtion  of  the  Rent,  and  to  obMertt  t^ 
GoTENANTS  of  the  Lease  in  respect  of  the  lcis 
purchased  by  them  respectively.  Powebs  of  Do- 
TBESS  and  Entet  to  secure  payment  of  appor- 
tioned rents  and  observance  of  Covenants  h^ 
Purchasers  of  other  Lots  {/). 


THIS  INDENTURE,  made  the 


day  of 


1&-. 


Between  [t7endor],  of,  &c.,  of  the  first  part ;  [purchaser  t^ 
lot  1],  of,  &c.,  and  [purchaser  of  lot  2],  of,  &c.,  of  the  seeozm 
part  (g) ;  and  [purchaser  of  lot  8],  of,  &c.,  of  the  third  pan: 
Whebeas  by  an  indenture  of  lease  dated,  &c.,  and  made,  &c^ 
the  piece  or  parcel  of  land  hereinafter  described  and  berebj 
assigned  was,  together  with  other  lands,  demised  onto  the 
said  [lessee],  his  executors,  administrators,  and  assigns,  to 


(/)  On  a  sale  by  auction  of  leaseholds  in  lots,  the  two  most 
usual  modes  of  conveying  the  property  are  either  by  assignment 
to  each  purchaser  of  the  lot  purchased  by  him,  as  in  the  text  d 
this  Precedent,  or  by  assigning  the  whole  property  comprised  in  tk 
lease  to  the  purchaser  of  a  particular  lot,  who  grants  underietteB 
of  the  other  lots  to  their  respective  purchasers :  forms  of  sudi 
last-mentioned  assignment  and  underlease  will  be  found  in  the 
two  next  following  Precedents.  The  conditions  of  sale  should 
specify  which  mode  of  conveyance  is  to  be  adopted :  forms  of  such 
conditions  will  be  found  ante,  sub  tit.  Conditions  of  Sai.b,  YoL  IL, 
pp.  826,  827. 

A  preferable  mode  of  transferring  the  property  is  for  the  vendor 
to  surrender  the  original  lease,  and  for  the  lessor  to  grant  fresh 
leases  of  the  several  lots  to  their  respective  purchasers  at  appor- 
tioned rents;  but  the  lessor's  consent  to  such  an  ammgement 
cannot  always  be  obtained.  In  agreements  for  leases  of  building 
land,  where  a  speedy  resale  of  the  property  in  lots  by  the  builds 
is  contemplated,  it  is  very  usual  to  stipulate  that  the  lessor  shall 
grant  separate  leases  to  the  respective  purchasers :  see  ante,  sub 
tit  Leases,  Vol.  III.,  p.  393  et  seq. 

{ff)  If  the  purchasers  are  numerous,  it  wiU  be  convenient, 
instead  of  here  naming  and  describing  them,  to  say  "  the  several 
persons  whose  names  and  seals  are  subscribed  in  and  affixed  to 
the  schedule  hereunder  written,  of  the  second  part;"  And,  d^ 

(A)  It  does  not  seem  necessary  in  this  case  to  recite  the  sale  by 
auction.  It  is  generally  advisable  to  avoid  the  recital  of  a  sale  bj 
auction,  if  possible,  in  order  that  the  particulars  and  conditioDs  of 
sale  may  not  be  put  upon  the  title  to  the  land. 
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hold  the  same  firom  the day  of ,  18 — ,  for  a  term  of  XCI.  Auijpi- 

•^  ,  ment  of 

99  years,  at  the  yearly  rent  of  £ ,  and  snbject  to  the  leMeholdLot 

covenants  on  the  part  of  the  lessee  and  conditions  therein  to  Purohawr. 
contained :  And  whebeas  under  or  by  yirtae  of  divers  assign-  of  mesne 
ments  and  acts  in  the  law,  and  ultimately  by  an  indenture  '■'^™*"    ' 
dabed,  &c.y  and  made,  Sec.,  the  lands  and  hereditaments  com- 
prised in  the  said  lease  have  become  vested  in  the  said 
[vendor]  for  the  unexpired  residue  of  the  said  term  of  99 
years,  at  the  rent  and  subject  to  the  covenants  on  the  part  of 
the  lessee  and  conditions  contained  in  the  said  indenture  of 
lease :  And  whbeeab  the  said  [vendor]  has  agreed  with  the  of  wwnent 
said  [purchaser  of  lot  S]  for  the  sale  to  him  of  the  piece  or  lot  s  • 
parcel  of  land  hereinafter  described  and  hereby  assigned, 
being  part  of  the  lands  comprised  in  the  said  indenture  of 
lease,  for  the  unexpired  residue  of  the  said  term,  for  the  price 

of  £ :    And  whebeas  the  said  [vendor]  has  recently  ^y^S^^"^** 

agreed  with  the  said  [purchasers  of  lots  1  and  2  (i)  ]  for  the  other  lots ; 
sale  to  them  respectively  of  certain  other  pieces  or  parcels  of 
land  (ft),  being  the  remainder  of  the  lands  and  hereditaments 
comprised  in  the  said  indenture  of  lease,  and  the  same  have 
been  or  are  intended  to  be  assigned  unto  the  said  [purchasers 
of  lots  1  and  2  (I)  ]  by  several  indentures  bearing  even  date 
with  these  presents :   And  whebeas  it  has  been  agreed  that  of  agreements 
the  said  [purchasers  of  lots  1  and  2]  shall  respectively  enter  covenants, 
into  the  covenants  on  their  parts  respectively  and  give  to  the  *?^i22^ 
said  [purchaser  of  lot  8]  such  powers  of  distress  and  entry  as  and  entry. 
are    hereinafter    contained.      NOW    THIS    INDENTURE  Testatum. 
WITNESSETH  that,  in  pursuance  of  the  said  agreement  in  Assignment 

this  behalf,  and  in  consideration  of  the  sum  of  £ now 

paid  to  the  said  [vendor]  by  the  said  [purchaser  of  lot  8],  of 

which  sum  of  £ the  said  [vendor]  hereby  acknowledges 

the  receipt,  the  «aid  [vendor]  hereby  assigns  and,  as  beneficial 

(i)  K  the  parcbaflers  are  numerous,  say — 
"  has  agreed  with  the  said  several  parties  thereto  of  the  second 
part  respectively,  &c." 

(k)  If  the  purchasers  are  numerous,  insert  here  : — 
'*  which  several  pieces  or  parcels  of  land  are  particularly  men- 
tioned in  the  said  schedule  hereunder  written  opposite  to  names 
of  the  respective  purchasers  thereof.*' 

(0  Or, 
**  to  the  several  purchasers  thereof  respectively." 
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XCI.  Afliiga- 

ment  ox 
Leasehold  Lot 
to  PnrehMor. 

Parcels. 
JSiibendum. 


Corenant  by 
porchaser  to 
pay  propor- 
tion of  rent 
and  perform 
covenanta  ; 


and  to 
indemnify 
vendor 
therefrom. 


Second 
teiiakim. 


Coyenants  by 
purehasers  of 
other  lots  to 
pay  appor- 
tioned rents, 


owner,  conveys  unto  the  said  [purchaser  of  lot  3],  hiB  eieci- 
tors  and  administrators,  All  that  piece  or  parcel  [de$cn'/ 
parcels]  :  To  hold  all  the  same  premises  for  all  the  residce 
now  unexpired  of  the  said  term  of  99  years,  subject  to  tli< 

yearly  rent  of  £ ,  being  the  amount  apportioned  in  respeti 

of  the  said  premises  hereby  assigned  of  the  yearly  rent  oi 

£ reserved  by  the  hereinbefore  recited  indenture  of  lease, 

to  be  paid  at  the  times  and  in  manner  appointed  by  the  sail 
indenture  of  lease,  for  the  payment  of  the  whole  rent  tLerelj 
reserved,  and  subject  to  the  covenants  on  the  part  of  the  lessee 
and  conditions  therein  contained,  so  far  only  as  such  coTemts 
and  conditions  relate  to  the  said  premises  hereby  assigned; 
And  the  said  [purchaser  of  lot  8]  hereby  covenants  with  thesiiJ 
[vendor]  in  manner  follotring,  that  is  to  say.  That  he  the  s«i 
[purchaser  of  lot  8],  his  executors,  administrators,  or  assigns, 

will  henceforth  pay  the  said  yearly  rent  of  JE so  apportion^ 

and  agreed  to  be  paid  by  him  and  them  in  respect  of  i^ 
premises  hereby  assigned ;  And  also  will  perform  and  obsen« 
the  covenants,  conditions,  and  agreements  in  the  said  inda* 
ture  of  lease  contained,  on  the  part  of  the  lessee  to  be  p 
formed  and  observed,  so  far  only  as  the  same  relate  to  the  m 
[vendor],  his  heirs,  executors,  and  administrators,  and  the  p^ 
mises  hereby  assigned;  And  also  that  the  said  [pwrckater  f 
lot  8],  his  heirs,  executors,  or  administrators,  will  keep  indem- 
nified from  all  actions,  costs,  proceedings,  charges,  damage 
and  expenses  whatsoever  by  reason  of  the  nonpayment  of  uit 

said  apportioned  rent  of  JB ,  or  of  the  non-perfonnanceofai* 

or  any  of  the  said  covenants,  conditions,  and  agreements  so  tar 
as  the  same  relate  to  the  premises  hereby  assigned.  A>i^ 
THIS  INDENTURE  FURTHER  WITNESSETH  th»t> 
pursuance  of  the  said  agreement  in  this  behalf,  and  in  eoB- 
sideration  of  the  premises  each  of  them  the  said  [purcho*^ 
of  lots  1  and  2]  (m),  but  so  far  only  as  relates  to  the  piece  o^ 
parcel  of  land  and  premises  so  purchased  by  him  as  aforeaud, 
and  to  the  acts,  defaults,  and  omissions  of  himself,  his  ^^^' 
tors,  administrators,  and  assigns,  in  relation  thereto,  hereby. 
for  himself  and  his  assigns,  covenants  with  the  said  [purcko^ 
of  lot  8]  that  they  the  said  [purchasers  of  hU  1  «»«'  '^1 

(m)  Or, 
"  each  of  them  the  said  several  parties  hereto  of  the  s^ 
part." 
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respectively  (n)  and  their  respective  executors,  administrators,  XCL  Aingn. 

B&0&*  OX 

or  assigns,  will  at  all  times  hereafter  duly  pay  the  yearly  Loaiehold  lot 

rents   of  £ and  £ respectively  apportioned    and  to  Pnrchaier, 

agreed  to  be  paid  by  them  respectively  in  respect  of  the  several 
pieces  or  parcels  of  land  purchased  by  them  respectively  as 
aforesaid,  and  do,  perform,  and  observe  the  covenants,  condi- 
tions, and  agreements  in  the  said  indenture  of  lease  contained 
and  on  the  part  of  the  lessee  to  be  performed  and  observed, 
so  far  as  relates  to  the  same  pieces  or  parcels  of  land  respec- 
tively ;  And  also  that  they  the  said  [jpurchasen  of  lots  1  and  2] 
respectively  and  their  respective  heirs,  executors,  or  adminis- 
trators, will  at  all  times  hereafter  efiectually  keep  indemnified 
the  said  {^purchaser  of  lot  8],  his  heirs,  executors,  adminis- 
trators, and  assigns,  from  the  said  several  apportioned  rents 
so  covenanted  to  be  paid  by  them  respectively,  and  from  all 
actions,  proceedings,  costs,  charges,  damages,  and  expenses 
whatsoever  by  reason  of  the  nonpayment  of  the  same  rents 
respectively,  or  of  the  non-performance  or  non-observance  of 
all  or  any  of  the  said  covenants,  conditions,  and  agreements : 
And,  further,  that  if  the  said  [purchaser  of  lot  8],  his  Power  of 
executors,  administrators,  or  assigns,  shall  at  any  time  or        '^mW- 


(n)  Or, 
''they  the  said  several  parties  hereto  of  the   second  part 
respectively." 

Or,; 

**  the  several  yearly  rents  set  opposite  to  their  respective  names 
in  the  said  schedule  hereunder  written,  being  the  rents 
respectively  apportioned,"  &c. 

(o)  The  question  of  inserting  powers  of  distress  of  this  kind  has  Whether 
been  incidentally  referred  to  in  the  notes  to  several  of  the  fore-  P?^««  ^^ 
going  Precedents.     It  has  been  reserved  for  consideration  in  this  Jl^J^^ts 
place,  as  it  is  probably  on  the  occasion  of  the  sale  of  leasehold  of  leaseholds 
in  lots  that  the  question  most  frequently  arises.     These  powers  are  within 
have  long  been  inserted  in  conveyances  intended  to  carry  out  ^®  ^^  °f 
arrangements  of  this  kind,  being  generally  regarded  as  affording       ® 
to  a  purchaser  an  efficient  and  summary  remedy  in  case  of  breach 
of  obligations  on  the  part  of  the  other  purchasers.     But  of  late 
these  powers  are  sometimes  regarded  with  suspicion,  and  even  (as 
it  is  believed)  occasionally  omitted  through  fear  that  their  insertion 
may  render  the  conveyance  liable  to  registration  under  the  Bills  of 
Sale  Acts,  and  otherwise  subject  to  the  provisions  of  those  Acts. 

The  question  turns  upon  the  construction  of  sects.  4  and  6  of  Definitions 
the  Bills  of  Sale  Act,  1878  (41  &  42  Vict  &  31);  and  it  is  sub-  of  billBof 
mitted  that  on  a  close  examination  of  the  wording  of  these  "^^ 
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XCI.  Assign-  times  hereafter  pay  any  Bum  or  sums  of  money,  or  gusiak : 

Leasehold  Lot  incnr  any  costs,  charges,  damages,  or  expenses  by  reass  c 
to  Pvrohaser. 

sections,  it  will  appear  that  any  apprehension  as  to  the  validity  >: , 
powers  of  distress  in  assignments  such  as  that  given  in  the  ur.  i 
are  groundless ;  and  that  these  powers  may  he  safely  inserted  z 
such  and  similar  assignments  in  accordance  with  the  gs)^ 
practice.     Sect.  4  of  the  Act  of  1878,  so  far  as  matemLs^^ 
follows  :  "  In  this  Act,  imless  there  be  something  in  the  sabjedi: 
context  repugnant  to  such  construction,  the  expression  '|^  ' 
sale '  shall  include  authorities  or  licences  to  take  possesskc  c; 
personal  chattels  as  security  for  any  debt,  and  also  any  agreenic; 
whether  intended  or  not  to  be  followed  by  the  execution  of  n' 
other  instrument  by  which  a  right  in  equity  to  any  peno- 
chattels,  or  to  any  charge  or  seciurity  thereon,  shall  be  confenfti 
Then  follow  certain  specified  exceptions,  none  of  whidi  appear  to « 
material  to  the  present  purpose.     Sect  6  is  as  foUows : 

"Eyeiy  attornment,  instmment,  or  agreement,  not  being  a  nuning  las* 
whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by  any  pe»a  - 
any  other  person  by  way  of  security  for  any  present,  fntnr^  or  cons^ 
debt  or  advance,  and  whereby  any  rent  is  reserved  or  made  payable  is  a  ^ '-' 


Extent  and 
scope  ef  the 
dennitions 
considered. 


Assignments 
of  leaseholds 
repugnant  to 
constmction 
including 
them  within 
definition 
of  biUs  of 
sale. 


or  taken  under  such  power  of  distress. 

The  Bills  of  Sale  Act,  1882  (46  &  46  Vict,  a  43),  sect  S,6^f 
the  definition  of  the  term  "  bill  of  sale  "  given  in  the  Act  of  IN^ 
"except  as  to  bills  of  sale  and  other  documents  meDtioneds 
sect  4  of  the  principal  Act,  which  may  be  given  otherwise  thanET 
way  of  security  for  the  payment  of  money,  to  which  lastrmentwc* 
bills  of  sale  and  other  docimients  this  Act  shall  not  apply* 

Now,  it  may  be  admitted  that  the  powers  of  distress  aie  gi^ 
partly  and,  indeed,  principally  to  secure  payment  ofmonej,*^^^ 
the  apportioned  rents  as  they  become  payable,  and  it  seems  ^ 
follow  that  if  these  powers  are  within  the  definitions  gi^^  ^ 
sects  4  or  6  of  the  Act  of  1878,  they  are  within  the  mischief  ^^ 
only  of  that  Act  but  also  of  the  Act  of  1882.  But  it  is  subnut*^ 
that  the  powers  imder  consideration  do  not  come  within  any 
these  definitions.  ...^ 

In  the  first  place  it  is  to  be  observed  that  the  de^tiomj^^ 
of  sale  given  in  sect  4  of  the  Act  of  1878  are  not  to  apply  «*^^ 
is  anything  in  the  subject  or  context  repugnant  to  such  ^^??^ 
tion.     Now  it  is  conceived  that  no  transaction  could  possibly 
imagined  which,  as  regards  its  subject  matter,  and  the  naO"^^ 
which  it  is  carried  into  effect,  could  be  more  repugnant  ^^  . 
conveyance  of  leasehold  lots  by  means  of  separate  assignmenw 
their  respective  purchasers,  to  a  construction  which  woulfl  f^ 
such  assignments,  by  reason  of  their  containing  powers  °^  °*^ 
in  these  definitions.     In  the  case  of  HaU  v.  Comfort,  18  Q-  ^  ^.\^ 
it  was  held  that  an  attorument  clause  in  a  mortgage  is  not  ^ 
the  mischief  aimed  at  by  the  BiUs  of  Sale  Acts.    Of  course  ^ 
decision  has  no  direct  bearing  on  the  question  under  coflfl"^''  . 
but  it  seems  to  show  the  spirit  in  which  the  Courts  ^1 
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on  account  of  the  breach,  non-performance,  or  non-observance  ^^*  -^w***- 

of  the  covenants  for  payment  of  the  said  apportioned  yearly  LeMehold  Lot 

to  FnzoliAaor. 

expected  to  deal  with  attempts  to  strain  the  definitions  of  bills  of 
sale  given  by  the  Acts  so  as  to  include  instruments  which,  it  may 
be  presumed,  were  not  intended  by  the  Legislature  to  be  so 
included. 

Again,  in  order  to  fall  within  sect.  4  of  the  Act  of  1878,  a  licence  Powen  of 
or  authority  to  take  possession  of  personal  chattels  must  be  "  as  distress  in 
security  for  any  debt"    At  the  date  of  the  assignments  in  all  M8ignm«Qte 
probability  no  actual  debt  relating  to  the  premises  is  owing  to  JJ]^^2^*for 
anybody,  and  certainly  there  is  no  such  debt  owing  to  the  person  to  an  actaal 
whom  the  power  of  distress  is  given.     It  would  seem  that  the  debt ; 
words  "  any  debt "  in  sect  4  must  be  restricted  to  actual  debts 
having  regard  to  the  language  of  sect.  6,  which  speaks  of  powers 
of  distress  given  "by  way  of  security  for  any  present,  future,  or 
contingent  debt ; "  and  aJso  that  the  licence  or  authority  to  take 
chattels  must  be  given  to  or  in  favour  of  the  person  to  whom  a 
debt  is  owing  to  bring  the  instrument  within  the  definition. 

But  further  it  is  conceived  that  the  powers  of  distress  now  under  nor  a  secmitj 
consideration  are  not  given  as  a  security  for  "  any  debt "  whatever,  for  any  debt, 
whether  present,  future,  or  contingent.     According  to  the  form  in 
the  text  the  powers  are  only  ezerciseable  on  breach  of  the  cove- 
nants by  the  donors  of  the  powers  to  pay  their  respective  propor- 
tions of  the  rent  reserved  by  the  lease,  and  to  indemnify  the  donee 
of  the  powers  therefrom ;  and  these  covenants  do  not  create  or 
secure  any  debt  either  to  the  original  lessor  or  to  the  donee,  on 
which  action  could  be  maintained.     The  liability  to  the  lessor  is 
created  by  the  lease,  not  by  the  assignments,  and  is  a  habiUty  to 
pay,  not  an  apportioned  part  of  the  rent,  but  the  whole  rent, 
which  liability  (though  it  may  be  of  the  nature  of  a  contingent 
debt)  is  not  in  any  way  secured  by  the  powers  of  distress.     On 
the  other  hand,  as  between  the  donors  and  donees  of  the  powers, 
what  these  covenants  create  is  not  a  debt,  but  a  contingent 
liability  on  the  part  of  the  donors  of  the  powers,  in  case  of  default 
on  their  parts  in  paying  the  rent  and  observing  the  covenants  of 
the  lease,  to  pay  damages  for  breach  of  covenant  to  the  donee ; 
and  accordingly  the  latter  cannot  take  proceedings  under  the  cove- 
nants until  he  has  actually  incurred  loss  by  distress,  or  by  paying 
the  rent  due  to  the  lessor  under  threat  of  distress,  or  otherwise  : 
see  Uoyd  v.  Dimmacky  7  Oh.  D.  398;  and  such  damages  must 
necessarily  be  unliquidated  damages,   as  they  wiU  include  costs 
and  expenses  which  cannot  be  ascertained  until  the  matter  is 
disposed  of,  and  the  accounts  relating  thereto  taken  and  settled.  It 
therefore  seems  clear  that  the  powers  of  distress  in  question  are 
given  as  a  security,  not  for  any  debt,  but  in  respect  of  such  con- 
tingent liability  to  pay  unliquidated  damages. 

Inasmuch  as  powers  of  distress  operate  so  as  to  confer  a  right  at 
law  and  not  merely  in  eqmty,  it  is  obvious  that  the  powers  under 
consideration  do  not  come  within  the  definition  of  bills  of  sale,  as 
being  agreements  conferring  an  equitable  right  to  chattels :  see 
Reeves  v.  Barlow,  12  Q.  B.  D.  436. 
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XCI.  AMigii-  rents  hereinbefore  coyenanted  to  be  paid,  or  of  the  other  cc^r 

nunt  of 
LeaMhold  Lot  nantSy  conditions,  and  agreements  hereinbefore  coTeoameii'. 

to  PuTohaiar.  ^^^  performed  and  observed  by  the  said  [purchasen  cf  W^ 

and  2]  respectively  (p),  and  their  respective  execntor8,tdEi2 
istrators,  and  assigns,  or  any  of  such  covenants,  conditic:^ 
or  agreements,  then  and  in  every  snch  case,  and  so  often  astb 
same  shall  happen  it  shall  be  lawful  for  the  said  [parekap" ; 
lot  8],  his  executors,  administrators,  or  assigns,  toev^ 
and  distrain  into  and  upon  the  piece  or  parcel  of  land,  part : 
the  premises  comprised  in  the  hereinbefore  recited  indenmi:; 
lease,  belonging  to  such  of  them  the  said  Ipurchasen  of  l^til 
and  2],  or  their  respective  executors,  administraton,  " 
assigns,  by  or  by  reason  of  whose  acts,  defiEtults,  or  omissioci 
such  sum  or  sums  of  money,  costs,  charges,  dAmages,  cr 
expenses  as  aforesaid  shall  have  been  paid,  sustained,  t: 
incurred  by  the  said  [purchaser  of  lot  8],  his  eiecntc:-. 
administrators,  or  assigns,  and  the  distress  and  distresses  tic: 
and  there  found  to  dispose  of  in  due  course  of  law,  as  ]d' 
lords  may  do  in  respect  of  distresses  foi*  rent  reserred  h 
lease,  and  to  apply  the  proceeds  of  such  distress  or  distresses 
in  or  towards  payment  or  satisfaction  of  all  sums  of  moo?' 
costs,  charges,  damages,  and  expenses  so  paid,  sustained,  or 

Power  of  incurred  as  aforesaid ;  And  also  to  enter  into  and  npon  sac 
last-mentioned  piece  or  parcel  of  land  or  any  part  ihereot,iDd 
receive  and  take  the  rents  and  profits  thereof  tor  tbe  ose  Oi 
him  and  them  the  said  [purchaser  of  lot  8],  his  execntoit, 


Rent  reserved       Finally  it  is  submitted  that  powers  of  distress  in  assigmeaiso. 
^y  "ff^:        leases  are  clearly  not  within  sect  6  of  the  Act  of  1878.    Evenii 
^J^^^Qf  ^"^    these  powers  could  be  regarded  as  a  security  for  a  contingeDt  det: 
security  only,   (as  to  which  see  above),  so  as  to  bring  the  instrument  vheret^J 
they  are  given  within  the  definition,  the  section  adds  the  ffl^ 
portant  qualification  that  in  order  to  be  so  included,  the  insti^ 
ment  must  reserve  or  make  payable  a  rent  "  for  the  pnrpoec « 
such  security  only."     In  assignments  of  parts  of  lands  cotnfris^ 
in  a  lease,  the  rent  is  reserved  not  by  the  assignments  but  by  the 
lease ;  and  though  the  original  rent  is  apportioned  and  the  spp^ 
tioned  rents  are  ''made  payable"  by  the  assignments, yet  »«J 
are  not  so  made  payable  by  way  or  security  for  any  debt 

(jp)  Or, 
**  the  said  several  parties  hereto  of  the  second  par^  ^^^ 
ively." 

(q)  As  to  powers  of  entry  for  breach  of  covenants  of  this  kiri 
a  ants.  n.  659.  note  (kV 


see  ante,  p.  559,  note  (h). 
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administrators,  and  assigns,  until  he  or  they  shall  be  fiilly  ^^I-  Aidgn- 
paid  and  satisfied,  all  such  sums  of  money,  costs,  charges,  iMiohold  Lot 
damages,  and  expenses  as  aforesaid.    [Acknowledgment  and  to  Pnrchaaer. 
undertaking  as  to  the  lease,  and  other  documents  of  title,  if 
required,  ut  ante,  p.  881  (r)  ]. 

In  IVITKESS,  &c. 

The  Schedule  above  befebbed  to  (a). 


(r)  On  a  sale  of  leaseholds  in  lots  the  conditions  of  sale  usually  Acknowledg- 
provide  that  the  custody  of  the  lease  and  other  documents  relating  ^^^  ^^^. 
to  the  whole  of  the  property  sold  shall  be  delivered  to  the  pur-  2?to  d^^^ 
chaser  of  a  specified  lot,  or  to  the  purchaser  whose  purchase-money  ments  of 
is  of  the  largest  amount :  see  ante,  Vol.  II.,  p.  833,  cL  5.     All  the  title, 
assignments,  therefore,  of  the  lots,  other  than  the  lot  of  the  pur- 
chaser who  retains  the  docimients,  should  contain  a  statutory 
acknowledgment  on  the  part  of  such  purchaser  for  production 
and  delivery  of  copies  of  the  documents,  and  an  imdertaking  by 
him  for  safe  custody  thereof     If  the  documents  are  retained  by 
the  vendor,  either  by  reason  of  the  specified  lot  being  unsold  or 
otherwise,  an  acknowledgment  and  imdertaking  will  be  given  by 
him  to  the  several  purchasers. 

(s)  This  schedule  should  contain  a  short  description  of  each  lot.  Schedule, 
the  apportioned  rents,  names  and  addresses  of  purchasers  and 
amounts  of  purchase-moneys,  and  may  be  in  the  following  form : — 


SOHEDULS. 


Number 
of  Lot 


Deaeriptlon  of 
Property. 


Apportioned 
Yearly  Bent 


Name  and  Address 
of  Porchaser. 


Amount  of 
Parchase-money. 
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Conrejanee 
of  leaseliold 
lots  by 
aflrigmnent 
and  onder- 
leasea 


XCn.  ASSIGNMENT  of 

to  ONE  of  the  PUBCHASKBSy 

may  gbast    TTiiDEBiiEAflBS 

(0. 


OLDS  $M  in  \n 
to  the  iataU  ikr.  ^ 
to  the  anal  Pn* 


THIS  INDENTUBE,  made  the 


day  of ,  IS- 


Between  [vendorl^  of,  &c.,  of  the  one  part,  and  [pmku^j 
of,  &c.,  of  the  other  part :  Whebeas  [recite  lease  dacr.i\ 
the  parcels  from  the  lease,  and  m£sne  assignmentSf  if  any : 
ante,  p.  890] :  And  whebeas  the  said  [vendor]  has  receDiy 
agreed  with  the  said  [purchaser]  and  the  other  personB  vb^ 
names  are  mentioned  in  the  [first]  schedule  herennder  Tii&u 
for  the  sale  to  them  respectively  of  the  messuages,  hmds,  d 
premises  comprised  in  the  hereinbefore-recited  indentcre  d 
lease  in  the  lots,  subject  to  the  apportioned  rents,  and  at  i^ 
prices  respectiyely  mentioned  in  the  same  schednle:  ko 
WHEBEAS,  upon  the  treaty  for  the  said  sales,  it  was  agreed  tia: 
the  said  [purchaser]  shonld  take  an  assignment  of  the  sd 
premises  comprised  in  the  said  indenture  of  lease,  and  sboiui 

(t)  The  mode  of  convejance  on  sale  of  leasehold  lots  giteos 
the  text  of  this  and  the  next  following  Precedents  obviateB  all  t^ 
questions  as  to  the  insertion  of  powers  of  distress,  considefed  n 
note  (o)  to  the  immediately  preceding  Precedent.     A  con^tko^ 
sale  providing  for  such  mode  of  conveyance  will  be  found  <w^i^ 
tit  Conditions  of  Salb,  VoL  IL,  pi  826.    The  position  of  tfe 
purchaser  taking  the  assignment  of  the  lease  (who  is  uBoaQj^ 
the  largest  or  of  the  most  valuable  lot)  is  not  altogether  8i2» 
factory,  inasmuch  as  he  becomes  liable  for  the  whole  rent  ^^^^^^ 
by  the  lease,  and  in  respect  of  the  covenants  and  conditions  of  ti^ 
lease  as  regards  the  whole  property  therein  comprised.   Uoreo^^i 
the  other  purchasers  are  strangers  to  him,  in  whose  selection  s 
his  under-lessees  he  has  had  no  voice ;  and  he  must  either  ex- 
pressly covenant  with  the  other  purchasers  for  payment  of  ^ 
apportioned  rent  and  performance  of  the  covenants,  &Ci  of  tbe 
lease  so  far  as  regards  his  own  lot,  or  (which  is  more  usuai  jcj 
virtually  amounts  to  the  same  thing)  enter  into  the  usual  qualififi" 
lessor's  covenant  for  quiet  enjoyment  without  disturbance  bj  ij^ 
self  or  any  person  claiming  imder  hinou     In  order  to  protect  h^D 
as  far  as  possible  the  apportioned  rents  of  other  purchasers  tf^ 
reserved  to  him,  and  covenants  on  their  part  are  inserted  to  ^ 
underleases  for  payment  of  their  respective  apportioned  rents  ac»* 
performance  of  the  covenants,  &c.,  of  the  lease  so  &r  as  relates |5^ 
their  respective  lots;  and  a  power  of  re-entry  is  very  usuau! 
given  to  the  assignee  purchaser  on  breach  of  such  covenants;  be 
it  seems  that  he  cannot  insist  on  the  insertion  of  such  a  po^^  ^ 
the  underleases,  imless  its  insertion  is  expressly  prorided  for^^ 
the  conditions  of  sale  :  see  Hodgkinson  v.  Crowe,  L.  R.  10  Ct  ^"' 
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execute  to  the  other  pnrohasers  snch  underleases  as    are    ^^^Jj'^^ 
hereinafter  mentioned:   NOW  THIS  INDENTURE  WIT-  JlSSSSL 
NESSETH,  that  in  pursuance  of  the  said  agreement  in  this  ^^'S^^' 

behalf,  and  in  consideration  of  the  sum  of  £ paid  to  the     Lot,  who 

said  [vendor]  hy  the  said  [purchaser],  of  which  sum  of  £  Undtrloaiai. 

the  said  [vendor]  hereby  acknowledges  the  receipt,  the  said 
[vendor]  hereby  assigns,  and  as  beneficial  owner  conyeys 
nnto  the  said  [purchaser],  his  executors  and  administrators, 
Aiiii  THOSE  the  said  messuages  and  pieces  or  parcels  of  Parcels. 
land  and  premises  comprised  in  and  demised  by  the  said 
indenture  of  lease,  and  particularly  mentioned  in  the  said  [first] 
schedule  hereunder  written.  To  hold  all  the  premises  hereby  ffaUndum. 
assigned  Unto  the  said  [purchaser],  his  executors,  adminis* 
trators,  and  assigns,  for  the  unexpired  residue  of  ike  said 

term  of years,  at  the  rent  reserred  by  and  subject  to  the 

coyenants  on  the  part  of  the  lessee  and  conditions  contained 
in  the  said  indenture  of  lease,  and  henceforth  to  be  paid,  per- 
formed, and  obseryed.  As  to  the  premises  comprised  in  lot  1  A^  ^^  ^ 
according  to  the  description  thereof  contained  in  the  said  [first] 
schedule  hereunder  written,  for  the  absolute  use  and  benefit 
of  the  said  [purchaser],  his  executors,  administrators,  and 
assigns ;  And  as  to  all  the  residue  of  the  premises  comprised  As  to  rendae. 
in  the  said  indenture  of  lease,  other  than  the  said  premises 
so  comprised  in  lot  1  as  aforesaid.  Upon  tbust  at  any  time  in  tmst  to 
hereafter,  upon  the  request  of  the  said  [vendor],  his  executors,  ^[|^.^   '^ 
administrators,  or  assigns,  to  make  and  execute  unto  and  at 
the  cost  of  the  respectiye  purchasers  mentioned  in  the  said  [first] 
schedule  hereunder  written  underleases  of  such  parts  of  the 
premises  comprised  in  the  said  indenture  of  lease  as  are 
comprised  in  the  seyeral  lots  set  opposite  to  their  respectiye 
names  in  the  same  schedule  according  to  the  description 
thereof  respectiyely  therein  contained,  to  commence  from  the 

day  of next,  for  the  xmexpired  residue  of  the  said 

tenn  of years  except  the  last  day  thereof,  at  the  appor- 
tioned yearly  rents  respectiyely  mentioned  in  the  said  [first] 
schedule  hereunder  written,  and  to  commence  respectiyely  and 

be  payable  as  firom  the  said day  of ,  such  underleases 

to  contain  (u)  all  necessary  coyenants  for  payment  of  the  said 

(«)  Sometimes  a  form  of  the  intended  underleases  is  annexed  to 
the  deed  of  assignment,  in  which  case  say  here : — 

*'  Such  underleases  to  be  according  to  the  form  of  an  under* 
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XCII. 

AnlgBimmt 

•f  letMholdi 

to  PvrehftMr 

of  Largest 

Lot,  who 

ii  to  Grant 

Vnderleaiaa. 


And  mean- 
while in  tnxet 
for  vendor. 


Covenants  by 
porchftser. 


Covenants  by 
vendor  to  pay 
apportioned 
rents  of  other 
lots  nntil 
under  leases 
are  granted. 


spportioned  rents  mentioned  in  the  same  schednle  lespecMr, 
and  for  the  performance  by  the  respective  pnrchasen  of  tk 
covenants  on  the  part  of  the  lessee  and  conditions  contaiKC 
in  the  said  indenture  of  lease  so  tax  as  sach  eoiewDkd 
conditions  relate  to  snoh  parts  of  the  premises  eomprisedi: 
the  same  lease  as  are  purchased  by  the  said  pniebaseisr^ . 
fipectively,  and  for  indemnifying  the  said  [purehiueT\h 
heirs,  executors,  administrators,  and  assigns,  against  tbe  && 
payment  of  the  said  apportioned  rents  respectively,  and  ^ 
breach,  non-performance,  or  non-observance  of  the  eofeoiES 
and  conditions  of  the  said  indenture  of  lease  in  respect  of  dv 
parts  of  the  said  premises  purchased  by  the  said  pniebss 
respectively,  and  also  a  power  of  entiy  by  the  BBii[ptarduu^] 
his  executors,  administrators,  and  assigns,  on  non-payment  d 
the  said  apportioned  rents  respectively,  or  on  breach,  ikb- 
performance,  or  non-observance  of  the  covenants  andcds- 
ditions  of  the  said  indenture  of  lease,  and  all  other  neeessvT 
and  proper  covenants,  powers,  and  provisions;  And  in& 
meantime,  and  until  such  underleases  shall  be  msde  oi 
executed  as  aforesaid.  Upon  trust  for  the  said  [cemlor].  lis 
executors,  administrators,  and  assigns,  subject  nevertheless  io 
the  payment,  performance,  and  observance  by  the  said[rfiubr> 
his  executors  and  administrators,  of  the  apportioned  not^ 
covenants,  and  conditions  hereinafter  mentioned,  sod  oo^ 
nanted  to  be  paid,  performed,  and  observed  by  him  and  thas 
respectively ;  And  the  said  [purchager],  for  himself  and  to 
assigns,  hereby^  covenants  witii  the  said  [vendor]  that  he,  at- 
[covenant  to  pay  the  whole  rent  and  perform  the  eocemmti  <! 
the  lease,  ut  ante,  p.  892] :  PaovmED  always,  and  the  m 
[vendor'],  for  himself  and  his  assigns,  hereby  covenants  wtt 
the  said  [purchaser],  that  until  all  such  underleases  as  afoit- 
said  shall  have  been  made  and  executed,  he  the  0| 
[vendor]  will  on  demand  pay  to  the  said  [pvreha$erl  bH 
executors,  administrators,  and  assigns,  all  and  erery  8W0»  ^ 
sum  of  money  which  he  or  they  shall  pay  under  the  eoy^ 
lastly  hereinbefore  contained  in  respect  of  any  aff(^^ 


lease  set  out  in  the  second  [or  third]  schedule  hereunier 
written,"  or  as  near  thereto  as  the  circumstances  of  each  a^ 
trill  permit."  ^ 

As  to  days  of  payment  of  apportioned  rents,  see  pott,  ^    ' 
note  (a). 
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rents  with  relation  to  the  premises  hereby  assimed  (other        XGII. 
than  the  premises  so  comprised  in  lot  1  as  aforesaid),  or  snch  of  S«i<ihftl(iff 
parts  or  part  of  the  same  premises  whereof  no  underleases  or   *'/j^JJ!?' 
underlease  shall  for  the  time  being  have  been  made  and  exe-     Lot,  who 
cuted  as  aforesaid ;  And  will  keep  indemnified  the  said  [pur^   ^toSuMi 

chaser],  his  heirs,  executors,  and  administrators,  against  all  •-— 

actions,  proceedings,  costs,  charges,  damages,  and  expenses,  indemnity. 
jTor  or  in  respect  of  all  and  any  such  apportioned  rents  as  last 
Aforesaid,  and  for  or  in  respect  of  any  breachi  non-perform- 
ence,  or  non-observance  of  any  of  the  covenants  on  the  part  of 
the  lessee,  and  conditions  contained  in  the  said  indenture  of  ;       , 
lease  so  fiu  as  the  same  respectively  relate  to  the  premises 
liereby  assigned  (other  thi^i  the  premises  so  comprised  in  lot  1 
as  aforesaid),  or  such  parts  or  part  of  the  same  premises  whereof 
no  underleases  or  underlease  shall  for  the  time  being  have 
been  made  and  executed ;  And  the  said  [purchaser]  hereby  Acknowledg- 
acknowledges  the  right  of  the  said  [vendor],  until  all  such  JJ^^d^- 
underleases  as  aforesaid  shall  have  been  made  and  executed,  ments  of 
but  not  thereafter,  to  production  of  the  said  indenture  of  aU  under- 
lease, [and  the  other  documents  specified  in  the  second  ^®^**^w  . 
schedule  hereunder  written,]  and  to  delivery  of  copies  thereof, 
and  he  hereby  undertakes  for  the  custody  in  the  meanwhile 
thereof. 
In  witness,  &c. 

The  [Fibst]  Schedule  above  eefebbed  to. 

[The  Second  Schedule  above  befebbed  to]  (z). 


(w)  See  sect.  9,  sub-sect.  (13)  of  the  Conveyancing  and  Real 
Property  Act^  1881  (44  &  45  Vict.  c.  41).  If  the  vendor  is  the 
original  lessee  there  will  be  no  need  for  a  second  schedule. 

(x)  Add  a  third  schedule,  if  required :  see  ante,  p.  642,  note  («)• 
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XCm.  UXDERLEASE  tm  Saub  of  LBiSEHOiDst 
the  PcBCHASBB  of  Ork  qf  the  Lon  iy  A^Fn 

CHASER    of    AHOTHKB    LoT     vko    hu    iokn  C 

AmoKMEHT  of  the  Lkase  [to  aceompaMU  tkt  lit 
preceding  Precedent  (y)]. 

THIS  INDENTUBE,  made  the day  d ^,18-, 

Bgrwaga  [asmgnee  of  lease},  of.  Sec,  d  the  fini  pari ;  [rnu^'r; 

off  &c.y  of  the  seeond  part;  and  [pmrehoMer  taJdi^  uie- 

Becttals:         lea$e],  ot,  Ac.,  ci  the  third  part :  Whkkkab  by  an indotcR 

ti  Imk,  fte. ;  0f  lot^giQ  dated,  &c.,  and  made,  &e.,  the  measnage  and  iat 

ditamenta  hereinafter  described  and  hereby  demised  vat, 

together  with  other  hereditaments,  demised  unto,  tx.  [^ 

tinue  recital  of  lease,  and  recite  mesne  assigntnenti,  if  a*f i 

of  ■greemat    ut  ante,  p.  891] ;  And  whebeas  the  said  [vendor']  has  iwai! 

lottoporw        agreed  with  the  said  [purchaser]  for  the  sale  to  him  of  & 

^^huer ;  ^^  messoage  and  hereditaments  hereinafter  deaeribed  ittb 

*' 2?*^*°*    apportioned  rent  of  £ ;  Ahd  whebbas  npon  the  treityb 

4»f  ccmrej-  the  said  sale  it  was  aiianged  that  the  said  [assignee]  Afd 
^"^ '  take  such  an  assignment  from  the  said  [vendor]  of  the  vbok 

of  the  premises  comprised  in  the  said  indentme  ot  kB»u 
is  hereinafter  mentioned,  and  should  make  and  exeeate  to  tie 
said  [purchaser]  an  nnderlease  of  the  said  messuage  and  lo*' 
ditaments  hereinafter  described  and  hereby  demised,  ban; 
part  of  the  said  hereditaments  comprised  in  the  said  iDda- 
tnre  of  lease  and  assignment  respectiTely,  at  the  said  appor- 
tioned rent  of  £ ,  and  subject  to  the  coyenants,  oonditioDS, 

And  custody  snd  proTisions  hereinafter  contained ;  And  it  was  then  liso 
of  c^i^**  ^g'®^  **^**  ^^  ^^  [assignee]  should  be  entitled  to  re<»in  •!• 
title ;  documents  relating  to  the  common  title  of  the  said  h&eii^' 

ments  demised  by  the  said  indenture  of  lease,  and  shoold  p 

to  the  said  [purchaser]  such  acknowledgment  and  nodeital:^ 

in  relation  thereto  as  are  hereinafter  contained  respectirelj: 

of  azecation     And  WHEBEAS  in  pursuance  of  the  said  arrangementi  ij^ 

iLSTw  indent'"®  dated,  &c.,  and  made,  &c.,  the  whole  of  the  *1 

hereditaments  comprised  in  the  said  indenture  of  leaflo  Itf^ 
been  assigned  by  the  said  yendor  unto  the  said  [oM^^l'^ 

the  unexpired  residue  of  the  said  term  of years  thereDJ 

granted,  at  the  rent  and  subject  to  the  coyenants  on  ibe  P^ 

(y)  See  ante,  p.  640,  note  (t).    Counterparts  of  the  •enJ 
nndnrleases  should  be  deliyerod  to  the  assignee  purchaser. 
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of  the  lessee  and  conditions  thereby  and  therein  reserved  and  ^^^^'  x» 
contained,  but  npon  trust,  among  other  things,  to  make  and  PuehaMr  of 
execute  to  the  said  [purchaser]  such  underlease  as  aforesaid,    •  '"lo?*^* 

being  these  presents.    NOW  THIS  INDENTURE  WIT-  ^^^^^ 

NESSETH  that,  in  pursuance  of  the  said  agreement  in  this  £^„jj^  .J% 

behalf,  and  in  consideration  of  the  sum  of  J^ now  paid  to 

the  said  [vendor]  by  the  said  [purchaser]^  of  which  sum  of 

£ the  said  [vendor]  hereby  acknowledges  the  receipt,  the 

said  [assignee],  by  the  direction  of  the  said  [vendor]  (testified 
by  his  executing  these  presents),  hereby  demises,  and  the 
said  [vendor]  hereby  confirms  unto  the  said  [purchaser],  his 
executors,  administrators,  and  assigns.  All  that  messuage, 
&c.  [describe  parcels],  being  part  of  the  said  hereditaments 
comprised  in  the  said  indenture  of  lease.  To  hold  the  pre-  Hahendum: 
mises  hereby  demised  Unto  the  said  [purchaser],  his  exe-  topurchaaer 

cutors,  administrators,  and  assigns,  henceforth  for  all  the  jtam 

unexpired  residue  of  the  said  term  of years  granted  by  ^  **^® 

the  said  indenture  of  lease,  except  the  last  day  thereof; 
YiELDiNa  AND  PAYING  thcrcfor  unto  the  said  [assignee],  his  Eeddendumr 
executors,  administrators,  and  assigns,  yearly  during  the  said  of  apportioned 
term  hereby  granted,  and  so  in  proportion  for  any  less  time  '^ 

than  a  year,  the  rent  of  £ without  any  deduction  (except 

for  property  tax)  by  equal  quarterly  payments  on  the 

day  of  ,  &c.  (a),  in  eyery  year;  the  first  payment 


(z)  This,  being  a  **  demise  by  way  of  lease  at  a  rent,"  is  not  a  As  to  stata* 
**  conveyance  "  within  the  meaning  of  sect.  7  of  the  Conveyancing  tory  covenants 
and  Law  of  Property  Act,  1881  (44  &  45  Vict  c.  41)  so  aa  to  ^^^  ^^«- 
include  therein,  by  the  use  of  any  of  the  expressions  given  in 
that  section,  any  statutory  covenants  for  title.  It  is  therefore 
useless  to  make  the  vendor  convey  or  direct  as  beneficial  owner, 
or  to  make  the  assignee  purchaser  convey  as  trustee  or  otherwise : 
see  sub-sect  (5)  of  that  section.  But  by  sub-sect  (6)  of  the  same 
section  (see  ante,  p.  229)  the  benefit  of  the  vendor's  covenants  for 
title  included  in  the  assignment  by  his  bein^;:  therein  expressed  to 
convey  as  beneficial  owner  will  enure  for  the  benefit  of  and  be 
capable  of  being  enforced  by  the  several  under-lessees  in  whom  the 
estate  or  interest  of  the  assignee  purchaser  is,  for  a  part  thereof, 
vested.  The  assignee  purchaser's  covenant  for  quiet  enjoyment 
will  be,  so  far  as  the  acts  of  himself  and  those  claiming  under  him  are 
concerned,  a  sufficient  protection  to  the  under-lessees  ;  indeed,  such 
covenant  may  subject  the  assignee  purchaser  to  serious  liabilities.' 

(a)  The  apportioned  rents  should  be  made  payable  half-yearly 
or  quarterly  as  in  the  lease,  and  it  will  be  well  that  the  dates  fixed 
for  payment  should  be  one  or  more  days  before  the  dates  fixed  by 
the  lease. 
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XCIIl. 

TTnderleaie  to 

Purohaier  of 

Lot. 

Coyenants  by 
pnilphaaer 
of  lot  for 
payment  of 
apportioned 
rent,  and 
performanoo 
of  covenants, 
Ac.,  of  leaM, 


Power  of 
entry  (6), 


CoTonant 
for  quiet 
CDJoyment* 


thereof  to  be  made  on  the  25th  day  of  Marchy  18 — :  AisDihe 
said  [purchaser]  hereby  for  himself  and  his  assigns  covensitts 
with  the  said  [assignee]  that  he  the  said  [purchaser],  his  exeen* 
tors,  administrators,  or  assigns,  will  henceforth  pay  the  said 

rent  of  £ hereby  reserved  at  the  times  and  in  maimer 

hereinbefore  appointed  for  payment  thereof,  and  will  perform 
and  observe  all  the  covenants  by  the  lessee  (except  the  coTe* 
nant  for  payment  of  rent)  and  conditions  contained  in  the  siid 
indentnre  of  lease,  so  far  as  the  same  respectively  relate  to 
the  said  premises  hereby  demised,  and  will  keep  indemnified 
the  said  [assignee],  his  executors,  administrators,  andassignB) 
against  all  actions,  distresses,  proceedings,  costs,  claims, 
damages,  expenses,  claims  and  demands  for  breach,  non-per- 
formance, or  non-observance  of  the  said  covenants  or  any  of 

them  :  Pbovided  always  that  if  the  said  rent  of  JB hereby 

reserved,  or  any  part  thereof,  shall  remain  unpaid  for  21  dajf 
after  the  same  ought  to  be  paid  as  aforesaid,  wheUier  aiij 
formal  or  legal  demand  thereof  shall  have  been  made  or  not* 
or  if  any  of  the  covenants  and  agreements  herein  contained 
on  the  part  of  the  said  [purchaser]f  his  executors,  adminis- 
trators, and  assigns,  shall  not  be  by  him  or  them  perfomed 
and  observed,  then  and  in  any  such  case  it  shall  be  lavfol  for 
the  said  [assignee],  his  executors,  administrators,  and  assigns, 
into  and  upon  the  premises  hereby  demised,  or  any  psii 
thereof,  in  the  name  of  the  whole,  to  re-enter  and  the  sama 
to  have  again  and  enjoy  as  if  this  had  never  been  made,  bii6 
without  prejudice  to  any  right  of  action  or  remedy  of  the  said 
[assignee],  his  executors,  administrators,  or  assigns,  in  respect 
of  any  previous  breach  of  any  covenant  on  the  part  of  the  said 
[purchaser],  his  executors,  administrators,  and  assigns  hereio 
contained.  And  the  said  [assignee]  hereby  covenants  with  the 

said  [purchaser]  that  he  paying  the  said  rent  of  j6 hereby 

reserved  in  manner  aforesaid,  and  observing  and  performing 
all  and  singular  the  covenants,  conditions,  and  agreements  on 
his  and  their  part  to  be  performed  and  observed,  shall  and 
may  peaceably  and  quietly  hold  and  enjoy  the  premises  hereby 
demised  during  the  said  term  hereby  granted,  without  any 


(6)  As  to  powers  of  re-entiy  for  non-payment  of  rent,  see  oft^ 
sub  tit.  TiKAHBH,  Vol.  III.,  pp.  250  et  seq. 
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intenraption  or  disturbance  of  or  by  the  said  [assignee],  his  ^J^^'  ** 

execators,  administrators  or  assigns,  or  any  persons  or  person  puoliMerof 

whomsoever  claimiBg  nnder  or  in  trast  for  him  or  them  '^-^ 

lacknowledgment  and  undertaking  by  the  assignee  as  to  docn*  

ments  of  title,  ut  ante,  p.  881,  mutatis  mutandis].  jnent,  ts^). 
In  i^inxKESs,  &c. 

The  Schedule  abote  sbfebbeo  to. 


XCIV,  CONVEYANCE  by  Ecolbsiasticaii  Com- 
MissiOMEBS  of  Land  and  the  Tithe  Bentcharge 
thereon. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  the  Ecclesiastical  Commissioners  of  England  and  Parties. 

Wales  (hereinafter  referred  to  as  the  Commissioners)  of  the 

one  part,  and  [purchaser]  of,  &o,,  of  the  other  part :  Whereas  Becitals : 

on  the  vacancy  of  the  Bishopric  of occurring  on  or  about  of  title  of 

the  day  of ,  18 — ,  by  the  decease  of  the  Bight  sionera ;' 

BeTerend  [A.B.],  late  Bishop  of  ,  the  lands,  tithes, 

rentcharges,  and  hereditaments  hereby  granted  as  part  of 
the  hereditaments  and  emoluments  of  the  said  Bishop,  by 
virtue  of  the  Act  of  Parliament  in  that  behalf,  became  vested 
in  the  Commissioners,  subject,  with  other  hereditaments 
of  greater  value,  to  the  annual  sum  of  50Z.,  payable  thereout 

to  the  vicar  for  the  time  being  of  the  church  of ,  in  the 

same  county,  in  pursuance  of  certain  directions  of  His  late 
Majesty  King  Charles  the  Second ;  And  also  subject  to  the 
annual  sum  of  1001.,  payable  thereout  to  the  rector  for  the 

time  being  of  the  rectory  of ,  in  the  county  of ,  duly 

charged  thereon  in  pursuance  of  the  Acts  passed  in  the  first 
and  second  years  of  His  late  Majesty  King  William  the  Fourth, 
cap.  45,  and  the  same  lands,  tithes,  rentcharges,  and  here* 
ditaments  are  now  vested  in  the  Commissioners  in  possession 


(c)  This  acknowledgment,  &o.,  should  include  the  lease  and  the 
assignment  thereof,  and  also  any  mesne  assignments  thereof  by 
reference  to  a  schedule.  If  there  are  no  mesne  assignments  no 
achedule  will  be  required. 
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FUfiCHASK  DSBDB. 


XCIV. 


of  teheme 
foTMle; 


sobjeei  mb  afivenid :  Axd  whebbas  by  mine  of  tbe  Kial 
Acte  of  Ptoliiment  ralatiiig  to  the  aud  ComTnifwkmera,  udrf 

an  order  of  Her  Majeaty  in  Goimcily  dated  the itj 

of ,  18 — ,  and  duly  published  in  the  London  Gaietteoc 

the  of  the  same  month,  ratifying  a  scheme  of  tk 

Commissioners   therein   recited   or    lefierred  to,  the  God- 


of  agreement 
foraale. 


TeaUUum, 

Conyejrance 
bjCommis- 
uonen. 


Parcels: 


missioners  were  aathorized  to  sell  and  conyey  all  or  ttjrf 
the    said    lands,    tithes,    rentcharges,     and    heredituDati 

theretofore    belonging  to  the  said   Bishopric  of  » 

vested  in  them  as  aforesaid,  with  their  apparfcenancefl  vi 
aU  the  estate  and  interest  of  the  Conmiissioners,  or  anjpiA 
or  parts  thereof,  for  such  consideration  as  should  apon  d« 
calculation  and  inquiry  appear  to  the  Commissioners  to  be 
just  and  reasonable :  And  whbbeas  the  said  [j^rduuer]  ha 
agreed  with  the  said  Commissioners  for  the  puithue,  is 
pursuance  of  the  said  recited  scheme  and  order  in  council, 
of  the  said  lands,  tithes,  rentcharges,  and  hereditameott 
thereby  granted,  and  the  timber  and  trees  standing  thereoo, 

for  the  sum  of  £ (being  the  consideration  which,  opa 

due  calculation  and  inquiry,  appeared  to  the  CommissioDen 
to  be  just  and  reasonable,  freed  and  discharged  as  betweec 
the  Commissioners,  their  successors  and  assigns,  and  tk 
purchaser,  his  heirs  and  assigns,  from  the  said  annnil 
sums  of  SOL  and  lOOZ.  charged  thereon  as  aforesaid,  i^ 
subject  as  hereinafter  expressed ;  And  it  was  agreed  belwea 
the  said  parties  that  such  annual  sums  of  502.  and  lOtf* 
respectiyely  should  be  henceforth  paid  by  the  CommiBsiaDerBf 
their  successors  and  assigns,  in  exoneration  of  the  m 
hereditaments  agreed  to  be  sold  as  aforesaid :  NOW  THb 
INDENTUBE  WITNESSETH  that  in  pursuance  of  the  wd 
agreement,  and  in  consideration  of  the  sum  of  £ — -  ^ 
paid  by  the  said  [purchaser]  to  the  account  of  the  Com- 
missioners at  the  Bank  of  England  (the  receipt  of  which 
said  sum  is  acknowledged  by  a  memorandum  endorsed  on  tlu 
now  recited  indenture  and  signed  by  two  of  the  Com* 
missioners,  and  the  payment  whereof  the  Commissioners  do 
also  hereby  acknowledge),  the  Conmiissioners,  by  virtue  m 
in  exercise  of  the  powers  in  this  behalf  given  to  or  vested  m 
them  by  the  hereinbefore  recited  order  in  council  and  of  au 
powers  and  authorities  in  anywise  them  hereunto  enahIiDg> 
hereby  grant  and  convey  unto  the  said  [purchaser]  and  hisheii^'' 
FmsT,  ALL  THOSE  piocos  or  parcels  of  land  situate,  l]fiog>  ^ 
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being  in  the  parish  of ,  in  the  connty  of ,  contuning    m^^^* 

together  by  admeasnrement  a.—  r.—  p.—,  be  the  same  more  b^M^ 
or  less,  as  the  same  are  now  more  particnlarly  described  in  ^iriAMnMSr** 
the  schedule  hereunder  written  and  delineated  in  the  plan     •Laadaad 
drawn  in  the  margin  of  these  presents  and  thereon  coloured       ehArge. 

"• ;  Akd  sboondly,  all  that  annual  sum  of  rentcharge  — ~j        ^ 

in  lieu  of  tithes,  now  amounting  to  the  sum  of  £ ,  but  of  kn^; 

variable  according  to  the  provisions  contained  in  the  several  and  tithe 
Acts  of  Parliament  relating  to  the  commutation  of  tithes,  and  ^^ 

arising  and  payable  out  of  the  said  lands  described  in  the 
said  schedule  hereto,  and  as  the  same  are  now  set  out  and 
described  in  the  schedule  to  the  confirmed  apportionment  of 

tithes  in  the  said  parish  of ,  and  are  also  set  out  and 

described  in  the  said  schedule  hereto;  Together  with  all 
powers,  rights,  and  remedies  for  the  recovery  of  the  said 
rentcharge :  To  hold  the  said  premises  hereby  granted  uirro  Eabendunu 
the  said  [purchaser]  and  his  heirs,  freed  and  discharged,  as 
between  the  Commissioners,  their  successors  and  assigns, 
and  the  said  [pwrchaBer]^  his  heirs  and  assigns,  from  the  said 
annual  sums  of  60Z.  and  1001.  respectively,  and  every  part 
hereof  respectively,  but  subject  to  all  rights  of  way  and 
easements,  if  any,  afiecting  the  same,  and  subject  and  chmrged 
with  all  vicarial  tithes  or  rentcharge,  if  any,  payable  in  Uea 
hereof,  and  all  rates,  taxes,  &c.,  affecting  the  same  re- 
spectively, other  than  those  payable  to  or  on  behalf  of  the 
Commissioners  in  respect  of  the  said  premises,  To  the  use 
of  the  said  [purchaser],  his  heirs  and  assigns :  And  the  said 
Commissioners  hereby  covenant  with  the  said  [pwrchaserl 
that  they  have  not  done,  omitted,  or  knowingly  suffered 
anything  whereby  the  said  premises  are  or  may  be  impeached, 
affected,  or  incumbered  in  title,  estate,  or  otherwise  howsoever. 
In  witness,  &c. 

.  The  Schedule  above  befeebed  to. 
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XCV.  CONVEYANCE  in  Fee  on  Sale  of  GIA 
Land  by  a  Kectob  with  the  Consent  of  tk 
Patbon  of  the  Benejice,  and  of  the  EocLESiAsnaL 

COMMISSIONEBS  (d). 


THIS  INDENTURE,  made  the 


day  of i  18-f 


Fartiei* 


Bediils: 

that  lands 
form  part  of 
glebe; 

of  agreement 
for  Bale ; 


of  notice  to 
iHflhopof 
intended 
sale; 


of  agreement 
of  patron 
and  com- 


Between  the  Beverend  {rector]f  clerk  in  holy  orders,  rector 
of  the  parish  chnrch  of  — ,  in  the  counly  of  — ,  i 
the  first  part ;  [patron]^  of,  &c.,  the  present  patron  of  tha 
said  rectory,  of  the  second  part;  the  Ecclesiastical  CSonunis- 
doners  for  England  and  Wales  (hereinafter  called  tiie  Coin- 
missioners)  of  the  third  part ;  and  [purchaser],  ot,  &e.f  ^ 
the  fonrth  part:  Whebeas  the  lands  and  hereditazDentt 
hereinafter  described  and  hereby  conveyed  form  part  of  tb 
glebe  lands  belonging  to  the  said  rectory :  And  imssEis  tb 
said  [rector]  recently  agreed  with  the  said  [purchoier]  for  tte 
sale  to  him,  subject  to  the  approval  of  the  CommisaioBas 
being  obtained,  of  the  said  lands  and  hereditaments  in  to 
simple,  free  from  incumbrances,  for  the  price  of  £ — *• 
Akd  whebeas  notice  of  the  intended  sale  was  on  the- — ^ 

of ,  18 — ,  duly  given  to  the  Bight  Beverend  [bis^] 

Lord  Bishop  of ,  pursuant  to  the  provisions  in  tbt^ 

behalf  contained  in  the  Ecclesiastical  Leasing  Act,  1858: 
And  whebeas  the  said  [patron]  and  the  Commissioneis, 
being  satisfied  that  the  said  intended  sale  will  be  to  the  per- 


Sala  of  glebe.        (d)  By  the  Ecclesiastical  Leasing  Act,  1842  (5  ife  6  Yict  c.  10S}i 

certain  powers  of  leasing  are  given  to  ecclesiastical  ooipontioosr 
aggregate  and  sole,  with  the  consent  of  the  Ecclesiastical  Coqud^ 
sioners :  see  as  to  these  powers,  ante,  sub  tit.  TjWariw,  YoL  lU.,  p*  ^'' 
By  the  Ecclesiastical  Leasing  Act,  1858  (21  &  22  Vict  c.  57),aect.l, 
it  is  enacted  that  lands  authorised  to  be  leased  by  the  Act  of  l^^ 
any  part  thereof,  may  be  sold  by  the  incumbents  or  other  ecdes* 
astical  corporations  to  whom  they  belong,  with  the  consent  of  tbs 
Conrnxissioners,  *' Provided  always  that  no  such  sale  bytl^^ 
cumbent  of  a  benefice  shall  be  authorised  by  the  said  CoaaoS' 
sioners,  unless  three  mouths'  notice  in  writing  of  such  P^^F^ 
sale  shall  have  been  given  to  the  bishop  of  the  diocese  in  wliicb 
the  benefice  is  situate."  By  sect  2  of  the  same  Act,  the  pnrch^ 
money  upon  any  such  sale  is  to  be  paid  to  the  GommiasioD^ 
And  by  the  stat.  29  &  SO  Vict,  a  111,  sect  3,  the  three  Chmti 
Estates  Conunissioners  are  to  be  joint  treasurers  of  the  Eodestf' 
ideal  Conunissioners,  and  the  receipt  of  any  two  of  such  tressorss, 
or  any  one  of  them,  and  of  the  accountant  or  assistant  acooaDti&^ 
of  the  Ecclesiastical Conmiissioners,  is  to  be  a  good  diaobxrp^^ 
purohaser* 
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manent  advantage  of  the  said  rectory  and  the  incumbent  XCV.  Convey- 

^  •'  a&ee  of  Glebe 

thereof  for  the  time  being  have  respectively  agreed  to  concnr       Landi. 
in  these  presents  in  manner  and  for  the  pnrposei^  hereinafter  missioners 
appearing:    NOW  THIS  INDENTUBE  WITNESSETH,  totoncurin 
that,  for  effectuating  the  said  sale,  and  in  consideration  of  the   -^ 
sum  of  £ now  paid  by  the  said  purchaser,  by  the  direc- 
tion of  the  Commissioners,  to  their  account  at  the  Bank  of 

England,  the  payment  of  which  sum  of  £ is  intended 

to  be  acknowledged  by  a  memorandum  endorsed  on  these 
presents,  and  the  payment  whereof  the  Commissioners  hereby 
acknowledge,  the  said  [reetor]f  with  the  consent  as  weU  of  the 
said  [patron],  testified  by  his  execution  of  these  presents,  as 
also  of  the  Commissioners,  testified  by  their  common  seal 
affiled  hereto,  doth  hereby,  in  pursuance  of  the  power  oi* 
authority  in  this  behalf  given  to  him  by  the  Ecclesiastical 
Leasing  Acts,  and  of  every  other  power  or  authority  him 
hereunto  enabling,  grant  [and  as  beneficial  owner  convey  (e)] 
nnto  the  said  [parcliaser],  and  his  heirs  All  those  closes  on 
parcels  of  land,  &c.  [describe  parcels].  To  hold  all  the  pre-*  ffabendunu 
mises  unto  and  to  the  use  of  the  said  purchaser,  his  heird 
and  assigns.  [And  the  said  [rector]  hereby  covenants  with 
the  said  [purchaser]  that  he  the  said  [rector]  has  not,  &c« 
[covenant  against  incumbrances^  ut  ante^  p.  419]  {e)J} 


(e)  Incumbents  selling  glebe  lands  do  not  usually  enter  into 
covenants  for  title,  and  as  they  are  not  trustees  it  seems  that 
they  should  give  express  covenants  against  incumbrances. 
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Piities. 

Bedtalof 
sgncment 
for  purchase. 

Testaium^ 


ConTeyaiice. 
Parcels. 


XCVI.  CONVEYANCE  in  fee  to  TmvassinM 
for  Pious  or  GhabitabIiB  Pubposeb  in  Pariil, 
under  direction  of  Rector  and  Chardtmrim 
for  lime  being  (/). 


THIS  INDENTUBE,  made  the 


day  of f  lfr-i 


Between  [vendor],  of,  &e.y  of  the  one  part,  and  [truftee],  of, 
&c.,  and  [truetee]^  of,  &c,,  of  the  other  part :  Whebeas  theaiiil 
[truMteee]  have  agreed  to  purchase  the  hereditaments  heran- 
after  described  to  the  intent  that  the  same  may  hereafter  k 
nsed  for  the  charitable  purposes  hereinafter  expressed :  NOT 
THIS  INDENTURE  WITNESSETH,  that  in  puwuimce  of 
the  said  agreement,  and  in  consideration  of  the  sum  of  £ — 
now  paid  by  the  said  [trustees]  to  the  said  [vendor]  (fix 
receipt  of  which  sum  the  said  Ivendor}  hereby  acknowledges), 
the  said  [vendor]  hereby  grants,  and  as  beneficial  owner  eoc- 
Toys  nnto  the  said  [truetees]  and  their  heirs,  All,  &(• 
[describe  parcels].  To  hold  all  the  premises  ukto  Ain>  to  ra 
USE  of  the  said  [tnistees],  their  heirs  and  assigns,  to  the  in- 
tent that  the  said  [trustees],  their  heirs  and  assigns,  Bhall  b 
ever  hereafter  stand  seised  of  the  premises  hereby  convBjei 
Upon  tbust  from  time  to  time  to  use  and  dispose  thereof,  aoi 
of  every  part  thereof  in  such  manner  as  &om  time  to  time  the 
rector  and  churchwardens  for  the  time  being  of  the  pui^ 

church  of ,  in  the  county  of ,  shall  direct,  bo  as  tte 

such  directions  shall  be  for  the  use  of  the  purposes,  or  fiooie 
one  or  more  of  the  purposes  following,  that  is  to  say :  FibsIi  Ib 
whole  or  in  part,  as  a  residence  for  the  sexton,  clerk,  orguM 
curate,  or  any  other  ofScer,  or  of  a  person  employed  intk 
services  of  the  said  parish  church,  for  the  time  beio;; 


Conyeyanoe 
of  land  for 
parochial 
purposes. 

Enrolment 


(/)  A  conveyance  for  parochial  purposes  may,  if  desired,  be 
made  to  the  churchwardens  and  oveiseers  of  the  parish :  see  (M^ 
sub  tit  Mortmain,  YoL  IV.,  p  53. 

This  conveyance  being  for  valuable  consideration  seems  not  to 
be  within  the  Mortmain  Acts,  so  far  as  regards  the  mode  dexecn- 
tion  and  the  avoidance  of  the  deed  upon  ^e  death  of  the  ptf^^ 
within  twelve  months  after  the  execution  of  the  conveyanoe:  see 
9  Geo.  2,  c.  36,  sect  2;  ante,  sub  tit  Mortxaik,  Vol  lV.,p>^i 
but  it  is  conceived  that  it  must  be  eiuoUed  witliin  six  calenltf 
months  after  execution,  imless  the  charitable  uses  are  dedBiedj^ 
deed  (a  proceeding  which  is  not  here  contemplated),  in  ^ 
event  the  declaratory  deed  must  be  enrolled:  see  YoLITiP^ 
and  see  p.  6. 
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6r  Seoondlt,  by  way  of  addition  to  the  cliurchyardy  to  the   XCVI.  Cw^ 
intent  that  the  same  may  be  consecrated  for  the  purposes  to  Foe  to  Boetor 
which  the  churchyard  of  the  said  parish  church  is  already  ^^^^ 

applicable ;  or  THntDLT,  in  any  other  manner  which  may,  in  ' 

the  judgment  of  the  said  rector  and  churchwardens  for  the 
time  being,  be  useftil  for  any  pious  or  charitable  purposes, 

for  the  benefit  of  the  inhabitants  of  the  said  parish  of , 

or  of  some  of  them,  and  approved  of  by  the  said  rector  and 
churchwardens  for  the  time  being;  And  ms  hebeby  be- 
GLABBD  that  the  power  of  appointing  a  new  trustee  or  new 
trustees  of  these  presents  shall  from  time  to  time  be  exer- 
ciseable  by  the  rector  and  churchwardens  for  the  time  being 

of  the  said  parish  of • 

In  witness,  &o. 


XCyn.  GRANT  of  an  Adtowson,  in  Conszdbeation 
of  the  Purchaser  paying  the  same  Annuity  om  the 
Yendob  had  covenanted  to  pay  when  he  pur- 
chased  it ;  with  a  Covenant  hy  the  Pubohabeb 
to  pay  the  Annuity  and  indemnify.  (Fano- 
tion  where  Purchaser  gives  a  Bond  of  Indem** 

NITY.) 

THIS  INDENTURE  (g\  made  the  day  of , 


Between  [vendorl,  of,  &c.,  of  the  one  part,  and  [purchaser],  Partios. 
of,  &c.,  of  the  other  part :  Whebeas,  by  an  indenture  bearing  Bedtalo: 

date  on  or  about  the  day  of ,  and  made  between  o'  g^a*  to 

[A,  B.],  of  the  one  part,  and  the  said  [vendor],  of  the  other  ' 

part,  in  consideration  of  the  bond  of  the  said  [vendor],  bearing 
even  date  with  the  indenture  now  in  recital,  in  the  penalty  of 
£ ,  conditioned  for  the  payment  unto  the  said  [A.  B.]  and 


(g)  Stamp,  10«.    As  no  pecuniary  consideration  passes  firom  the  Stamp, 
purchaser  to  the  vendor,  tlids  deed  is  not  subject  to  auy  ad  valorem 
stamp. 

The  subject  of  advowsons  as  regards  their  nature  and  incidents,  Nature,  kc, 
and  the  mode  of  alienation  thereof,  is  fuUy  discussed,  ante,  Vol.  I.,  of  adTowmu 
pp.  459,  et  8eq,,  in  notes. 
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XCVII. 

AdT0WIOB  i& 

Foe. 


of  aimmtaiit 
having 
changed 
hiBname ; 

of  agreement 
topnzchAse. 


Tittaium, 


Grant. 


his  assignsi  for  his  life,  of  an  annnity  of  £ ,  clear  of  il 

deductions,  at  the  times  and  in  manner  therein  mentioDed; 
(and  which  bond,  and  the  annnity  thereby  seemed,  are  ex- 
pressed to  be  in  full  for  the  absolute  purchase  of  the  adTOimi 
and  hereditaments  therein  and  hereinafter  mentioned,  and  i 
the  fee-simple  and  inheritance  thereof,  with  the  apprntenanoes, 
free  from  incumbrances).  All  that  the  advowson  and  perpetnil 
right  of  patronage  and  presentation  of  and  to  the  reetoiy  or 

parish  church  of  [R.]f  ui  the  county  of ,  with  all  ni 

every  the  rights,  members,  and  appurtenances  whatsoerer  to 
the  same  belonging  or  in  anywise  appertaining,  were  assured  to 
the  use  of  the  said  [vendor],  his  heirs  and  assigns,  free  bun 
incumbrances:  And  whebejis  the  said  [A.  B.]  aftemris 
obtained  her  Majesty's  licence  and  consent  to  use  the  smm 
and  bear  the  arms  of  [C],  instead  of  the  surname  and  aim 
of  [B.] :  And  whbbeab  the  said  [vendor]  has  agreed  to  assmt 
the  said  adyowson  and  hereditaments  unto  the  said  [pv- 
chaser]^  his  heirs  and  assigns,  in  manner  hereinafter  appear- 
ing, in  consideration  of  the  (k)  covenant  hereinafter  cootaiiieJ 
on  the  part  of  the  said  [purchaser]  for  payment  of  the  flaii 
annuity  of  £ ,  so  secured  to  the  said  [A.  C] 


life  as  aforesaid,  and  for  the  indemnity  of  the  said  [venior\^ 
hereinafter  mentioned.  NOW  THIS  INDENTURE  WIT- 
NESSETH that,  in  pursuance  of  the  said  agreement,  and  in 
consideration  of  the  (t)  covenant  hereinaftier  contained  on  & 
part  of  the  said  [purehaBer]^  his  heirs,  executors,  and  adsuo- 

istrators,  for  payment  of  the  aforesaid  annuity  of  £ 1  ^ 

for  the  indemnity  of  the  said  [vendor]^  his  heirs,  exeentors, 
and  administrators,  the  said  [vendor]  hereby  grants  and,  tf 
beneficial  owner,  conveys  unto  the  said  [purchaser],  his  beiis 


Variation 
where  the 
porehaaer 
gives  a  bond 
of  indemnity. 


(h)  If  the  purchaser  gives  a  bond  for  payment  of  the  aonnitj 
the  subsequent  part  of  the  recital  will  be  varied  thus  :" 

''  bond  of  the  said  [purchaser]  hereinafter  referred  to,  cod- 

ditioned'for  the  payment,"  &c. 

(t)  ''bond  of  the  said  [ptirchaser],  bearing  even  date 

these  presents,  in  the  penalty  of  £ ,  conditioned  for  ^ 

payment  of  the  aforesaid  annuity,  and  for  the  indemnitj  of 

the  said  [vendor],  his  heirs,  executors,  and  administrator 

therefrom,  in  the  manner  in  the  condition  of  the  said  booi 

expressed,"  &e* 
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and  assigns.  All  that  the  advowson  and  perpetnal  right  of   ai^^J^m  la 
patronage  and  presentation  of  and  to  the  rectory  or  parish         Pae. 

church  of  [R,],  in  the  said  connty  of :  To  hold  the  said  YtaeOa. 

adyowBon,  hereditaments,  and  premises,  Unto  Ain>  to  the  AdTowson. 
XJBE  of  the  said  [purchaser]^  his  heirs  and  assigns.    AND  Habendum, 
THIS    INDENTURE    FURTHER    WITNESSETH  (*),  f'^rtW 
that,  in  consideration  of  the  grant  hereinbefore  made  of  the 
said  adyowson  and  premises,  the  said  [purchaser]  hereby 
coyenants  with  the  said  [vendar]^  that  he  the  said  [purchaser]y  ^^^^  ^ 
liis  heirs,  executors,  or  administrators,  will  henceforth  during  pay  the 
the  life  of  the  said  [A.  C],  pay  unto  the  said  [A.  C]  and  his  •^'^'^i ' 
assigns,  the  said  annuity  or  yearly  sum  of  £        ,  secured  to 
him  and  them  by  the  bond  hereinbefore  mentioned  or  referred 

to,  dated  the  day  of  ,  when  and  as  the  same 

annuity  shall  henceforth  become  due  and  payable ;  And  also  ^d  in^em- 
ynll  at  all  times  hereafter,  keep  indemnified  the  said  [vendor]^      ^  yenoor. 
liis  heirs,  executors,  and  administrators,  from  and  against  all 
actions,  proceedings,  costs,  charges,  expenses,  claims,  and 
demands,  by  reason  or  on  account  of  the  non-payment  of  the 

said  annuity  or  yearly  sum  of  £ ,  by  the  said  [purchaser]^ 

fais  heirs,  executors,  or  administrators,  pursuant  to  the  coye  - 
nant  of  the  said  [purchaser]  hereinbefore  contained. 
In  wm^ss,  &c. 


XCYin,  GRANT  of  the  next  Presentation   to  a 
Rectoby  in  Considebation  of  a  Gboss  Sum. 

THIS  INDENTURE  (Q,  made  the  day  of , 


Between  [vendor]^  of,  &c.,  of  the  one  part,  and  [purchaser],  VsiHos, 
of,  &c.,  of  the  other  part :  Whebeas  the  said  [vendor]  is  Bedtals : 
seised  of  the  perpetual  adyowson,  right  of  patronage  and  of  seisin; 


(k)  If  a  bond  is  giyen  by  the  piirchaser,  of  course  this  testatum 
clause  will  be  omitted.  The  conyenience  attending  a  bond  is  that 
it  is  delivered  to  the  obligee,  whereas  the  coyenant,  being  oon- 
-tained  in  the  grant,  passes  into  the  hands  of  the  covenantor. 

(I)  This  deed  of  course  will  bear  an  ad  valorem  stamp,  as  in  the  Stemii. 
instance  of  the  transfer  of  any  other  species  of  property. 
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xcvni. 

PTCMBtetUni. 


of  oontnot* 


Tetiaiwn, 
Coiuidem- 


Gnnt. 


Parcels. 

Next  pre- 
sentation. 


presentation  of  and  to  the  rectozy  or  parish  chnrch  of  — t 
and  the  inheritance  thereof  in  fee  simpley  free  from  incmn* 
brancesy  of  which  rectory  or  parsonage  the  Beverend  [A.  B.] 
is  the  present  incumbent:  Ann  whebbas  the  said  [vendor] 
has  agreed  to  sell  to  the  said  [purchaser],    his  executors, 


administrators,  and  assigns,  the  next  tnm  or  presentation  to 
the  said  rectory  or  parsonage,  when  the  same^shall  first  ud 

next  happen  to  become  yacant,  for  the  sum  of  £ :  NOW 

THIS  INDENTUBE  WITNESSETH,  that  in  pnrsaaneeof 
the  said  contract,  and  in  consideration  of  the  sum  of  £ — 
now  paid  by  the  said  [purehaser']  to  the  said  [vendor],  d 
which  sum  the  said  [vendor]  hereby  acknowledges  the 
receipt,  he  the  said  [vendor]  hereby  grants,  and  as  benefidtl 
owner  conveys  nnto  the  said  [purchaser]^  his  execntois,  ad- 
ministrators, and  assigns  (m).  All  that  the  first  and  next 
nomination  and  tnm  or  right  of  presentation,  of  and  to  the 
rectoiy  and  parish  chnrch  of  aforesaid,  which  sball 


happen  or  arise  npon  or  in  consequence  of  the  yaeanef  or 
avoidance  of  snch  rectory  or  living,  by  death,  resignstiooi 
cession,  or  deprivation,  or  by  whatsoever  other  ways  or 
means  the  said  church  shall  first  or  next  happen  to  be  roJd; 
To  HOLD  the  premises  Unto  the  said  [purchaser},  his  ezeea* 
tors,  administrators,  and  assigns  [acknowledgment  and  under' 
taking  by  vendor  as  to  muniments  of  ii&el. 
In  witmess,  &c* 


(m)  A  next  presentation,  when  sold  apart  finom  the  advovson,  is 
personal  property :  BenneU  v.  Bishop  of  JUnadn^  L.  R  10  C.  F* 
518. 
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XCIX.  GRANT  of  Ibipropriatb  Commutation  Tithe- 
KENTGHABaE  of  Specific  Lands  to  the  Owkeb  of 
the  Lands,  in  order  that  it  may  merge.  Proviso 
as  to  Land'taXy  dtc,  (n). 

THIS  INDENTURE,  made  the day  of ,  Between  Parties. 

\vendor\  of,  &c.,  of  the  one  part ;  and  [purchaserlj  of,  &c.,  of 
the  other  part :  Whebeas  the  said  \yendm\  is  seised  in  fee  simple,  Recital  of 
&ee  from  incumbrances,  of  the  impropriate  tithe-rentcharge,  impropriate 
hereinafter  expressed  to  be  hereby  granted,  of  and  in  the  lands  *J*^®  ^^^, 
andhereditamentBdescribedintheschedulehereunderwritten.  ''^^ 
of  which  hereditaments  the  said  [purchaser^  is  now  seised  in  fee  ^®'  p^rchaae. 
simple  in  possession,  and  has  agreed  to  sell  the  said  tithe- 
rentcharge  to  the  said  purchaser  for  the  price  of  £ ;  and 

it  has  been  agreed,  that  the  same  tithes  and  portions  of  tithes 
shall  be  granted  and  conveyed  unto  the  said  \jpurchaser\  and 
his  heirs,  free  from  all  incumbrances,  except  a  proportionate 
part  of  the  land-tax  and  other  taxes,  rates  and  assessments 
for  or  in  respect  of  the  said  rectory  or  parsonage,  and  heredi- 
taments, to  the  intent  that  the  same  may  be  absolutely 
merged  in  the  said  lands  and  hereditaments.  NOW  THIS  TataJbum, 
INDENTURE  WITNESSETH  that,  in  pursuance  of  the 

said  agreement,  and  in  consideration  of  the  sum  of  £ 

now  paid  by  the  said  [purchaser']  to  the  said  \vendor\  of  which 
sixm  the  said  [vendorl  hereby  acknowledges  the  receipt,  the  said 
lyendorl  hereby  grants  and,  as  beneficial  owner,  conveys  unto 
the  said  [purchaser]  and  his  heirs.  All  that  the  impropriate  ^i^^t  of 

tithe-rentcharge  now  commuted  at  and  amounting  to  £ ,  t^^^ 

but  variable  according  to  the  provisions  of  the  several  Acts  of  PJ^^*^ 
Parliament  relating  to  the  commutation  of  tithe-rentcharge, 
and  to  the  said  rectoiy  or  parsonage  belonging  or  appertaining, 
and  issuing  and  arising  out  of  or  in  respect  of  All  [parcels 
by  reference  to  schedule] ;  Together  with  all  powers,  rights, 


(n)  Tithe  or  tithe  rent^harge  is  real  estate  under  the  stat.  32  Naton  of 
Hen.  8,  a  7  :  see  Doe  d.  Liuhington  v.  Bishop  of  Llandaffy  2  N.  R   tithe  rent- 
491.     Tithe  is  distinct  from  the  land,  and  will  not  pass  by  a  con-  ^^^^w^®* 
veyance  of  the  land,  unless  expressly  mentioned  and  conveyed 
therewith ;  and  accordingly  it  wHl  not  (irrespectively  of  the  statu- 
tory enactments  in  that  behalf)  merge  in  the  land  if  the  ownership 
of  the  tithe  and  land  become  united  in  the  same  person :  see 
Chapman  t.  Oateombey  2  New  Ca.  616;  and  see  Williams'  R  P. 
361. 

B. — ^VOL.   V.  V  V 
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XCIX.    OTftAt 

of  Titha 
]K«iteharg« 
toXtrge. 

Eabendwm 
to  xneigo. 


Proviso  that 
purchaser 
shall  pay 
his  propor- 
tion of  land- 
tax,  &c. 


Distress. 


and  remedies  for  the  recovery  of  the  said  tithe-rentcharge  (o\ 
To  HOLD  the  said  tithe-rentcharge  and  premises  unto  a5D  to 
THE  USE  OF  the  said  [jpv,rc}iaBer\  his  heirs  and  assigns,  to  the 
intent  that  the  said  tithe-rentcharge  and  premises  hereby 
granted   shall  henceforth   be  absolutely  merged    and  extin- 
guished in  the  freehold  and  inheritance  of  the  said  lands  and 
hereditaments  of  the  said  [jpurch(iser\  according  to  the  pro- 
visions of  the  Act  of  Parliament  in  that  behalf  made  and 
provided.     Pbovided  always,  and  it  is  hereby  agreed  and 
declared,  and  the  said  [pwrchaser]  hereby  covenants  with  th€ 
\yendor\  that  while  and  so  long  as  the  said  rectory  and  par- 
sonage, or  the  owner  thereof  in  respect  thereof,   shall  be 
assessed  or  rated  to  the  land-tax,  poor's  rates,  church  rates, 
or  any  other  parliamentary  or  parochial  charge,  tax,  or  assess- 
ment, upon  a  rating  or  assessment,  including  the  tithe-rens- 
charge  and  hereditaments  hereby  granted,  then  and  during 
such  assessment  or  rating,  and  so  long  as  the  same  shall  ood- 
tinue,  the  said  [jpurchaserl,  his  heirs  or  assigns,  will  pay  and 
contribute  to  the  said  [vendor],  his  heirs  or  assigns,  snch  part 
of  the  said  several  taxes,  rates,  charges,  and  assessments  re- 
spectively, as  would  be  payable  in  respect  of  the  said  tithes 
and  hereditaments  hereby  granted  if  rated  or  assessed  alone, 
upon,  or  in  proportion  to  the  ratings  or  assessments  foUoir- 
ing :  (that  is  to  say),  — 9,  per  annum  for  land-tax,  a  rating 
towards  the  poor's  rates  upon,  &c.,  a  rating  towards  the 
church  rates  upon,  &c. ;  The  present  ratings  or  assessments 
in  respect  of  the  whole  of  the  said  rectory  or  parsonage,  in- 
cluding the  tithes  and  hereditaments  hereby  granted,  being 
£ per  annum  for  land-tax,  a  rating  towards  the  poor's 


(0)  Powers  for  the  recovery  by  distress  of  tithe  rent-chaige  if  in 
arrear  for  21  days  are  given  by  sect.  81  of  the  stat.  6^7  WilL  4, 
0.  71 ;  see  also  23  &  24  Vict  c.  93,  sects.  29,  30.     If  the  rent- 
charge  be  iu  arrear  for  40  days  and  there  be  no  sufficient  distress 
on  the  premises,  the  remedy  of  the  owner  of  the  rent-charge  is  bj 
suing  out  execution  for  taking  possession  of  the  land,  and  percep- 
tion of  the  rents  and  profits  till  the  amount  due  and  costs  are 
satisfied :  6  dc  7  WiU.  4,  c.   71,  sect.  82 ;  see  sect  85  ;  see  abo 
Re  Hammersmith  EerU-ckarge,  4  Ezch.  87  ;  Ex  parte  Amuony  L.  R 
3  Ex.  56.     The  distress  and  execution  extend  only  to  two  years' 
arrears.     See  further  as  to  arrears  of  tithes  or  tithe  ront-charge 
the  stats.  53  Gea  3,  c.  127,  sect  5  ;  2  <b  3  Will.  4,  c.  100  ;  3  A  4 
Will.  4,  c.  27,  sect  42 ;  4  <b  5  Will.  4,  c.  83 ;  see  also  Saiidd  t. 
Johnston,  1  Mac.  &  G.  242  ;  Dean  of  Ely  v.  Blits^  2  De  6.  M.  i; 
G.  459  ;  Bailey  v.  Eadham,  30  Ch.  D.  84. 
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Tates  npon,  &c.    Provided  always,  and  it  is  hereby  declared  ^^^/«5?*** 
and  agreed,  that  either  of  the  said  parties  hereto,  his  heirs    Bantoluffge 
or  assigns,  shall  be  at  liberty  to  require  and  procure  the  said     to  Mwge. 
tithes  and  hereditaments  hereby  granted,  or  the  said  lands 
and  hereditaments  wherein  the  same  are  hereby  merged  in 
respect  thereof,  to  be  rated  or  assessed  to.  all  or  any  of  the 
said  taxes,  rates,  charges,  and  assessments,  separately  and 
apart  from  the  said  rectory  or  parsonage  (p). 
In  witness,  &c. 

The  Sohedule  above  befeebed  to. 

• 

(p)  This  deed,  b6  far  as  concerns  the  merger  of  the  tithe  rent-  As  to  merger 
charge,  must  be  confirmed  under  the  seal  of  the  Tithe  Commis-  of  tithes  or 
sioners.     The  stat  6  &  7  Will.  4,  c.  71,  sect.  71,  after  enacting  ^^"^'''^ 
that  no  rent-charge  in  lieu  of  tithes,  "  shall  merge  or  be  extin-  g  ^  '7  -^m^  4^ 
guished  in  any  estate  of  which  the  person  for  the  time  being  c.  71,  s.  71. 
entitled  to  such  rent-charge  may  be  seised  or  possessed  in  the  lands 
on  which  the  same  shall  be  charged,"  provides,  "  That  it  shall  be  Tenant  in 
lawful  for  any  person  seised  in  possession  of  an  estate  in  fee-simple  taU  or  fee- 
or  fee-tail,  of  any  tithes  or  rent-charge  in  lieu  of  tithes,  by  any  "™P^V^^ 
deed  or  declaration  under  his  hand  and  seal,  to  be  made  in  such  ^^ts  to* 
form  as  the  said  Commissioners  shall  approve,  and  to  be  confirmed  merge, 
under  their  seal,  to  release,  assign,  or  otherwise  dispose  of  the 
same,  so  that  the  same  may  be  absolutely  merged  and  extinguished 
in  the  freehold  and  inheritance  of  the  lands  on  which  the  same 
shall  have  been  charged."     Sect.   86  of  the  same  Act  contains 
provisions  as  to  the  apportionment  of  tithe  rent-charge  in  respect 
of  time  :  see  also  Heasman  v.  Fearse,  L.  R.  8  Eq.  599. 

The  Stat.  7  Will.  4  &  1  Vict.  c.  69,  sect  12,  enacts,  "  That  no  7  wm.  4  k 
deed  or  declaration  authorized  by  the  said  Act  for  the  commuta-  1  Vict,  c  69, 
tion,  release,  or  merger  of  tithes  shall  be  chargeable  with  any  *•  ^^ 
stamp  duty."     This  probably  would  be  construed  to  mean  so  far  Deeds  exempt 
only  as  the  deed  is  confined  to  the  object  of  merger,  and  to  have  from  stamp 
contemplated  the  case  where  the  owner  of  the  tithes,  being  also  dnty. 
owner  of  the  land,  declares  that  the  former  shall  merge.     The 
precedent  in  the  text  is  a  purchase-deed,  upon  which  it  is  presumed 
the  ad  valorem  duty  would  be  payable.     This  construction,  how- 
ever, reduces  the  word  "  release  "  in  the  Act  to  insignificancy : 
see  1  &  2  Vict  c.  64,  sect.  2,  infra. 

By  the  stat.  1  <fe  2  Vict  c.  64,  "  An  Act  to  Facilitate  the  Merger  1  j^  2  Vict 
of  Tithes  in  Land,"  after  reciting  the  former  Act,  it  is  enacted,  c.  04. 
**  That  after  the  passing  of  this  Act  it  shall  be  lawful  for  any  Persons 
person  or  persons  who  shall  either  alone  or  together  be  seised  of,  havinc  power 
or  have  the  power  of  acquiring  or  disposing  of,  the  fee-simple  in  ^7^^  the  fee- 
possession  of  any  tithes,  or  rent-charge  in  lieu  of  tithes,  by  any  tithes*or 
deed  or  declaration  mider  his  or  their  hand  and  seal,  or  hands  and  rent  may 
seals,  to  be  made  in  such  form  as  the  Tithe  Commissioners  for  meige  them. 
England  and  Wales  shall  approve,  and  to  be  confirmed  under  their 
seal,  to  convey,  appoint,  or  otherwise  dispose  of  the  same,  so  that 
the  same  may  be  absolutely  merged  and  extinguished  in  the  free- 

u  u  2 
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ItimlSihli,    ^^^^  "*^  inheritance  of  the  lands  out  of  or  on  which  tbi  yi 
to  Mn^y    shall  have  been  issuing  or  charged.     And  eTery  Buch  dtHri : 

1 declaration  as  aforesaid  shall  be  yalid  and  effectual  for  the  pix*  - 

^  %4  ^^^  aforesaid,  although  the  same  may  not  be  executed  or  made  ii  i' 
manner  or  with  tiie  formalities  or  requisites  which,  if  this  Ac:  u 
not  been  passed,  would  have  been  essential  to  the  Yslidity  of  r 
instrument  by  which  such  person  or  persons  could  have  top:- 
or  disposed  of  the  fee^imple  in  possession  of  such  tithes,  or  i^' 
charge  in  lieu  of  tithes." 
De«dsnot  Sect.  2  enacts  that  no  deed  or  declaration  authoriadbTtL 

wi^iw*        ^^*  ^^^  ^^^  merging  of  tithes  shall  be  chargeable  with  wy  S2i 
^*        duty.      By  sect.   3,   where  tithes  or  rent-charge  of  tk  1^ 
cluuged  are  settled  to  same  uses,  tenant  for  life  may  mezge  tit:- 
And  by  sect  4  tithes  or  rent-charge  may  be  merged  in  copjl:  - 
lands. 
Stat  S  ft  8  By  the  stat  2  <fe  3  Vict  c.  62,  sect    1,  it  is  provided  tL 

Vict  c  62.       charges  on  tithes  which  have  been  merged  shall  be  chai^gai;*- 
Cluiges  on       the  lauds  in  priority  to  any  other  charge  on  the  lands.   Scc: . 
tithes  merged,  authorizes  the  party  effecting  the  merger,  with  the  consent  dt 
Tithe  Commissioners,  to  apportion  the  charge  on  a  Bpedficps*''> 
the  lands,  or  on  other  lands  belonging  to  him  in  the  same  ptf^ 
being  in  the  opinion  of  the  Conmiissioners  of  at  least  three  cr. 
the  value  of  the  charge.     Sect  6  extends  the  prorisions  ^j^'^ 
Menrer  f         former  Acts  as  to  merger,  to  cases  where  the  tithe  or  rent^bi: 
tithwiiT  *^^  ^®  1*^^  (whether  glebe  land  or  not)  both  "belong tot- 

glebe  lands,      same  person  in  virtue  of  his  benefice,  or  of  any  dignity^  office,^. 
«c-  appointment,  held  by  him."     By  sect  7,  in  cases  of  merger : 

Arbitrary  tithes  or  rent  issuing  out  of  copyholds  subject  to  arbitraiyfio^;^ 

^®"  **1  Conmiissioners  are  to  indorse  on  the  deed  of  merger  a  certi&t' 

a/Sir  mwier  *  ^"^^®^  ^^^  hands  and  seal  of  the  annual  value  of  the  titfaes  ' 
of  tithesL  rent^sharge  so  merged,  to  be  ascertained  by  them  by  such  m*' 

as  they  shall  think  fit,  and  all  future  assessments  of  fines  on  t:- 
land  are  to  be  made  as  if  they  were  still  subject  to  the  tithes  • 
rentcharge;  "and  the  production  of  such  deed,  declaration  • 
instrument  of  merger,  or  of  a  duplicate  thereof  with  such  oerti^*^ 
endorsed,  or  of  an  office  copy  of  such  deed,  declaration,  or  '^* 
ment  and  certificate  endorsed  thereon,  shall  be  sufficient  eTide&^ 
of  the  annual  value  of  such  tithes  or  rent^sharge." 

The  following  form  of  declaration  merging  tithes  by  a  septf*^ 
instrument,  under  the  6  <b  7  Will.  4,  o.  71,  was  issued  bjttf 
Commissioners : — 
Fonn  of  "  Know  all  men  by  these  presents,  I ,  of,  Ac-i  ^' 

declaration        t      -  „         >     -,     ^  ...  .       .     -       .      i   /^  r 

merging  lawfully  seised  of  an  estate  in  possession  in  fee  sunpi^  r  > '' 

^*^«*-  fee  tail)  in  the  tithes  (or,  rent-charge,  if  the  deelaratijn « 

made  after  an  agreement  for  a  rent-charge)  issuing  6^"^ '" 

arising  upon  {or,  charged  upon,  if  it  be  a  rent-ckargt)  ^' 

lands  hereinafter  described,  situate  in  the  parish  of -^ — >° 

the  county  of ,  that  is  to  say  [here  descriie  ike  M 

fuUy  and  accurately],  Do  hereby  declare  it  to  be  my  ^  "^ 
intent,  that  the  said  tithes  (or,  rent-charge)  shall  heDeefoi^^ 
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C.  ASSIGNMENT  of  Redeemed  Land-Tax.  Vama- 
TiONB  where  the  Grant  i$ofa  Fee-Farm  Bent  in 
lieu  of  LandrTax. 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [vendor],  of,  &c.,  of  the  one  part ;  and  [purchaser],  Parties, 
of,  &c.,  of  the  other  part :  Whereas  by  a  certificate  of  con-  Recitals : 
tract  under  the  hands  and  seals  of  [commiseionera]  (two  of  the  of  redemp- 
commissioners  acting  under  the  seyeral  Acts  for  the  redemp-  tuTcg) ; 
tion  of  the  land-tax),  dated  the day  of ,  and  regis- 
tered on  the day  of ,  the  sum  of  £ land-tax, 

being  the  land-tax  charged  upon  the  hereditaments  hereinafter 
mentioned  in  the  proportions  following,  namely  [transcribe 
the  extract  from  the  assessment],  was  redeemed  by  [fonner 
owner];  And   whereas  by  virtue  of  various  assurances  and  of  mesne 
Acts  in  the  law,  and  ultimately  by  an  indenture  dated,  &c.,  J^ld^Smite 
and  made,  &c.  (r).  All  that  the  aforesaid  land-tax  or  several  assignment  to 

the  vendor ; 

be  absolutely  merged  and  extinguished  in  the  freehold  and 
inheritance  of  the  said  lands,  according  to  the  provision  in 
that  behalf  contained  in  a  statute  made  in  the  reign  of  his 
Majesty  King  William  the  Fourth,  intituled  'An  Act  for 
the  commutation  of  tithes  in  England  and  Wales ; '  In  testi- 
mony whereof  I  have  hereunto  subscribed  my  name,  and 
affixed  my  seal  this day  of ." 

The  (yommissioners  recommend  that,  where,  at  the  time  of  the 
commutation,  the  rent-charge  is  intended  to  be  merged,  in  order  to 
save  expense;  and  for  the  better  preservation  of  the  evidence  of 
the  merger,  the  declaration  should  be  inserted  into  the  agreement 
for  commutation  itself. 

The  other  Acts  relating  to  tithe  rent-charge  and  the  merger  or 
redemption  thereof  are  the  stats.  3  <k  4  Vict.  c.  15  ;  5  &  6  Vict, 
c.  54;  9  <k  10  Vict.  c.  93 ;  23  <b  24  Vict,  a  93 ;  and  41  &  42 
Vict  c.  42. 

(q)  A  contract  for  the  purchase  of  a  fee-farm  rent  may  be  thus 
recited  : — 

''Whereas  by  a  certificate  of  contract  under  the  hands  and  ofpuchase 

seals  of  [commissioners]  (two  of  the  commissioners  acting  Ueu^ofiSid- 

xmder  the  several  Acts  for  the  redemption  and  sale  of  the  ^^> 

land-tax),  dated,  &c.,  and  registered,  &c.,  the  fee-farm  rent  of 

£ ,  to  be  paid  in  lieu  of  land-tax  out  of  [premises  charged], 

was  sold  to  [original purchaser].** 

(r)  **  All  that  the  aforesaid  fee-farm  rent  of  £ so  pur-  Fee-fsrm 

chased  by  the  said,  &c.,  and  all  future  payments  thereof,  '^^ 
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C.  Assign- 
ment of 
Land-tax. 


of  enjoyment 
by  vendor, 
and  contract 
for  sale. 


TesUUum. 


Vendor 
assigns  land- 
tax. 


Devolution 
of  purchased 
land-tax  and 
fee-farm  rent 
respectively. 


Stamp. 


Grant  of 
fee-farm 
rent. 


yearly  buixib  of  12.  188.  9d.,  &c.,  amounting  together :» 
£ ,  BO  redeemed  by  the  said  [former  otcner],  as  mo- 
tioned and  specified  in  the  Baid  certificate  of  contract,  and 
all  future  payments  of  the  said  several  sums  respectiTelj  were 
assigned  unto  the  said  [vendor],  his  executors,  administntori 
and  assigns  (s) ;  And  whereas  the  said  [vendor]  has,  siccr 
the  date  of  the  said  indenture,  been  in  the  possession  <r 
receipt  of  the  said  (t)  redeemed  land-tax  or  seTeral  je&rlT 
sums,  and  the  same  have  been  paid  to  or  received  by  him  cp 
to  and  inclusive  of  the  24th  day  of  June  last ;  AiiD  wheei^ 
the  said  [vendor]  has  agreed  with  the  said  [purchaser]  for  tie 
sale  to  him  of  the  said  {u)  land-tax  for  the  price  of  J£ — • 
NOW  THIS  INDENTURE  WITNESSETH  that,  in  cor 

sideration  of  £ (w)  now  paid  by  the  said  [purchaser]  w 

the  said  [vendor],  the  receipt  whereof  is  hereby  acknowledgti 
the  said  [vendor]  hereby  assigns  (x)  and,  as  beneficial  owner. 


were  granted  and  assured  unto  the  said  [vendor],  his  heirs 
and  assigns." 

(s)  Many  assignments  of  redeemed  land-tax,  with  the  limitatioQ 
to  the  heirs,  are  to  be  met  with,  the  framers  of  them  h^^^' 
apparently  been  in  doubt  as  to  the  course  in  which  the  properj 
would  devolve.  Land-tax  redeemed  under  the  stat  38  Geo-  ^ 
c.  60,  goes  to  the  personal  representatives :  a  fee-farm  rent,  p^* 
chased  under  the  stat.  42  Geo.  3,  c.  116,  goes  to  the  heirs.  Bi<: 
where  a  tenant  for  life,  or  for  any  other  particular  interest. 
redeems  the  land-tax  out  of  his  own  pockety  the  chaiige  to  whici: 
he  is  entitled  under  that  Act  is  personal  estate  (s.  123),  and,  with- 
out some  evidence  of  intention,  will  not  merge  upon  his  hecom: 
entitled  to  the  fee-simple  :  Trevor  v.  Trevor,  2  Myl.  &  K.  675 :  sea 
Weld  V.  Tew,  Beatt.  276 ;  Ex  parte  PhiUips,  19  Ves.  118;  ^* 
parte  Sparkes,  M*Clel.  618. 

(t)  "fee-farm  rent,  and  the  same  has  been,"  &c. 

{u)  "yearly  fee-farm  rent." 

(w)  The  deed  will  require  the  usual  ad  valorem  stamp.  The 
exemption  in  the  stat.  42  Geo.  3,  c.  116,  sect.  173,  only  appli^^"^ 
assignments  for  special  purposes  under  the  provisions  of  the  Uj^- 
tax  Acts  :  see  46  Geo.  3,  c.  77 ;  66  Geo.  3,  c.  184,  Sched.  Parti. 
"  Land-tax." 

{x)  "  grants  and,  as  beneficial  owner,  conveys  unto  the  m 

[purchaser]  and  his  heirs  All  that  the  said  yearly  {ee-f»^ 

rent  or  sum  of  £ so  as  aforesaid  purchased  by  the  ssia 

[original  purchaser],  and  issuing  and  henceforth  to  he  p 

and  borne  out  of  the  said  several  hereditaments  mentioned  id 

the  above-recited  certificate  of  contract ;  And  all  fatnre  aou 
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conveys  unto  the  said  [purchaserjy  his  executors,  administra-    C.  Auign- 
tors,   and  assigns.   All  that  the    said  land-tax   or    sum     Land-tax. 

of  £ so  as  aforesaid   redeemed  by  the   said  [former 

owner],  and  charged  upon  and  issuing  and  payable  out  of  the 
said  seyeral  hereditaments  mentioned  in  the  above-recited 
certificate  of  contract,  as  and  for  the  land-tax  thereon ;  And 
also  all  powers  and  remedies  for  recovering  the  same  (y)  land- 
tax,   To  HOLD,  BEGErVE,  AND   TAKE  the  Said  (y)  land-tax  and  ffabendum, 

premises  {z)  unto  the  said  [purchaeer],  his  executors  and  ad- 
ministrators absolutely. 
In  witness,  &c.  (a). 


growing  yearly  and  other  payments  of  the  said  fee-farm  rent 
or  sum ;  Together  with,"  &c. 

(y)  "  yearly  fee-farm  rent." 

(z)  "  Unto  and  to  the  use  of  the  said  [purchaser'],  his 
heirs  and  assigns." 

(a)  The  first  general  land-tax  redemption  Act  was  the  stat.  38  Bedemption 
Geo.  3,  c.  60,  which  was  repealed  by  the  42  Geo.  3,  c.  116,  the  o^  land  tax. 
provisions  of  which  Act  are  for  the  most  part  in  force  at  this  day. 
As,  however,  much  land-tax  was  redeemed  under  the  repealed 
Act,  it  is  still  sometimes  necessary,  in  the  examination  of  titles, 
to  have  recourse  to  it,  to  ascertain  the  sufficiency  of  contracts  for 
redemption.  One  respect  in  which  this  Act  materially  difiered 
from  the  present  was,  that  land-tax  ptirchased  under  it  continued 
to  be  payable  to  the  Eeceiver-General  as  before,  and  was  paid  by 
him  to  the  purchaser,  to  whose  representatives  it  went  as  personsd 
estate,  whereas  it  will  be  seen  that.,  under  the  present  Act,  a  person 
purchasing  the  land-tax  is  entitled  to  a  fee-farm  rent  out  of  the 
lands,  equal  to  the  amount  of  the  land-tax,  and  which  devolves 
upon  his  representatives  as  recU  estate.  Where,  however,  land-tax 
is  redeemed  by  a  person  being  a  limited  owner  out  of  his  own 
monies,  whether  under  the  stat.  38  Geo.  3,  c.  60,  or  the  42  Geo.  3, 
c.  116,  the  land-tax  so  redeemed  is  personal  estate. 

The  subsequent  Acts  are  the  stats.  54  Geo.  3,  c.  70  ;  57  Geo.  3, 
c.  100 ;  1  &  2  Vict.  c.  57 ;  16  &  17  Vict.  c.  74;  16  &  17  Vict  c.  117; 
19  <&  20  Vict.  c.  80.  By  the  Land-Tax  Redemption  Acts,  powers 
are  given  to  the  owners  of  lands  charged,  and  under  certain  regula- 
tions to  the  owners  of  partial  interests  in  the  lands,  guardians,  <bc., 
to  contract  for  and  effect  the  absolute  redemption  of  the  land-tax. 

By  sect.  21  of  the  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
the  redemption  of  land-tax  is  authorized  as  a  proper  mode  of 
applying  capital  monies  arising  under  the  Act.  As  to  merger  of 
Ifmd-tax,  see  BlundtU  v.  Stanley,  3  De  G.  dz;  S.  433 ;  Neame  v. 
Mwyrsom,  L.  R.  3  Eq.  91. 

The  rent-charge  in  lieu  of  the  land-tax  is  included  as  a  Parlia-  Reiit-cliai|;» 
mentary  tax  in  a  covenant  by  a  lessor  to  pay  "  all  Parliamentary,  is  a  par- 
parochial,  and  other  taxes,  tithes,  and   assessments "  :    Christ* $  ^^^^^^ 
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Ooodwfl]. 


Stamp. 


CL    J5.?7G.V3£E:AT -5/  tie 
of  a  Tkaihe  or  B 
&'«m  of  3Ion^  to  h€  p»nJ 
apfnropriaU  Cotimmmti  ;oJ. 


B 


THIS  DfDENTUBE  ^-r) ,  made  the 
[vendor],  ot^  Ac,  of  the 


JI<4ipUa2  T.  ffarrOd,  3  Sectt,  N.  B.  126  ;  flee  iSdv' t.  ^oAi: . 
Ga.  4  D.  435, 

The  adJTistment  of  the  proportioDS  of  the  hmd-taa  beneoi^ 
owner  of  land  and  of  a  fee^larm  rent  iHam^  out  of  i^  mzs.  r.- 
obTiotu,  be  a  Botirce  of  firequent  di^Hite.  Bj  stat.  38  Geo. 3,:.' 
sect  16,  and  42  Geo.  3,  c:  116,  sect.  35,  therdbre,  power  kp* 
to  the  Commusionen  to  adjust  these  ptvpugikMML  .AjioChff  t^^ 
tion  which  sometimes  arises  is,  whether  the  penon  cieitiD;  '^* 
charge  intended  the  donee  to  take  it  exempt  from  snj  dedcf^  - 
on  account  of  land-tax.  Upon  this  point  it  has  beei  heR  ^' 
where  A.  granted  a  fee-farm  rent  to  R,  **  without  any  deducr:-- 
deiiaJcation,  or  abatement,  for  or  in  any  respect  whatBoefo;'  *^ 
grantee  was  not  liable  to  land-tax,  under  stat.  ^Y(.klLt.\^ 
proriidonfl  of  which  are  transcribed  into  the  Bohseqiiait  i^' 
Bradtrtiry  y.  Wright,  Dong.  624. 

(h)  As  to  the  nature  of  goodwill,  see  ante,  p.  365,  and  Bee  $&> 
tit  Partnerbhifs,  ante.  Vol.  IV.,  pp.  313  el  aeq. 

This  deed  may  if  desired  be  niade  to  indude  the  aoigiuoat  ^ 
any  Icaiiehold  premises  in  which  the  business  is  carried  oo.  ^ 
that  case  the  recital  of  agreement  for  sale  will  mention  the  loi^ 
holds  among  the  property  to  be  sold,  and  the  assigniDeDt  d  tv 
leaseholds  and  of  any  fix^  machinery  and  fixtures  will  fono  t^ 
first  operative  part,  and  will  be  followed  by  oorenants  ty  ^ 

1>urcha8cr  to  pay  the  rent  and  observe  the  covenants,  Ac^  »  "* 
ease,  and  the  covenant  to  indemnify  will  include  actions,  p 
ceedings,  &c,,  in  respect  of  non-payment  and  non-observance  of  t^ 
rent  and  covenants.  Or  the  leaseholds  may  be  separately  assgos 
by  endorsement  on  the  leases,  or  otherwise :  see  Precedent*  iA 
and  X.,  anU,  pp.  390,  392. 

(c)  Goodwill  is  property  within  the  meaning  of  the  Stanip  AjJ? 
1870 :  see  Potter  v.  Communoners  of  Inland  Heffenue,  10  MJ* 
147.  The  ad  valorem  duty  may,  however,  be  saved  byoDOitOB? 
all  mention  thereof  in  the  recitals  and  assignment,  and  ledaa^ 
the  amount  of  the  consideration  expressed  to  be  paid  accordiBg^t 
if  the  purchaser  is  content  to  rely  on  the  vendor's  covenaBts  if^^ 
out  taking  an  assignment  of  the  goodwill. 

A  further  reduction  in  the  amount  of  the  ad  valorem  ^^^^^ 
be  effected  by  omitting  the  movable  machinery,  plant,  Ac,  f^ 
the  assignment  and  transferring  them  by  delivery,  apportio^ 
the  purchase-money  accordingly :  as  to  which  see  sect.  74  <«  ^ 
Stamp  Act,  1870,  ante,  p.  371.  The  delivery  of  the  cbt^ 
should  be  recited  so  that  this  deed,  so  far  as  they  are  concero^ 


would  apparently  be  a  "  memorandum  made  for  or  relating 


totb« 
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of,  &c.,  of  the  other  part :  Whebeas  the  said  [vendor]  has  CL  ^^ign- 

for  several  years  past  carried  on  a  trade  and  business  as  a  Ooodwiu,  fte., 

,  and  is  at  the  date  hereof  engaged  in  the  same  trade  and  ^  Bmineet. 

dealing :  And  whebeas  it  has  been  agreed  between  the  said  Becitals : 

[vendor]  and  [purch€L8er]  that  in  consideration  of  the  sum  of  ^^.^**''* 

800Z. ,  to  be  paid  to  him  by  the  said  [purchaser]  at  the  time  of  the  contract  for 

execution  of  these  presents,  and  of  the  further  sum  of  250Z.  ^^  "i  co"*- 

agreed  to  be  paid  to  him  by  the  said  [purchaser]  on  the  81st  money  to  be 

day  of  December,  18 — ,  together  with  interest  for  the  same  P**,^  ^^  j^' 

•'  »  »      ©  ^  stahnents, 

after  the  rate  of  51.  per  centum  per  annum  in  the  meantime,  and  secured 

to  be  paid  by  equal  half-yearly  payments,  on  the  80th  day    ^ 

of  June,  and  8l6t  day  of  December,  18 — ,  and  to  be  secured 

by  the  bond  or  obligation  of  the  said  [purchaser] ;  and  also  of 

the  like  sum  of  250Z.,  also  agreed  to  be  paid  to  him  the  said 

[vendor],    by    the    said    [purchaser],    on   the   81st  day  of 

December,  18 — ,  with  interest  for  the  same  after  the  rate 

aforesaid  in  the  meantime,   to  be  paid  on  the  80th  day 

of  June  and  on  the  81st  day  of  December  in  each  of  the  years 

18 —  and  18 — ,  and  also  to  be  secured  by  the  said  bond  or 

obligation  of  the  said  [purchaser],  and  also  in  consideration 

of  such  further  and  contingent  payment  by  the  said  [pur- 

chafer]  as  is  hereinafter  mentioned,  he,  the  said  [vendor], 

shall   sell,   and  the    said   [purchaser]   shall  purchase,   the 

good-will  of  the  trade  and  business  of  the  said  [vendor] ; 

and  also  of  the  machinery,  plant,   utensils,   manufactured 

and  unmanufactured  goods,  and  materials  and  stock  in  trade 

used  in  the  said  trade  or  business,  and  now  the  property  of 

the  said  [vendor],  and  specified  in  the  first  schedule  hereunder 

written,  and  of  the  book  debts  owing  to  the  said  [vendor],  the 

particulars    whereof   are  specified  in  the  second  schedule 

hereunder  written,  and  the  benefit  of  all  contracts  and  orders 

which  the  said  [vendor]  has  entered  into  for  the  supply  of 

goods  manufactured  or  sold  by  him ;  And  for  effectuating  the 

before-mentioned  sale,  and  the  agreement  between  them,  the 

said  [vendor]   and  [purchaser]  have  agreed  to   enter  into 

the  covenants  on  their  respective  parts  hereinafter  contained : 

NOW  THIS  INDENTURE  WITNESSETH,  that,  in  con-  Tutatum. 

sideration  of  the  sum  of  SOOl.  now  paid  to  the  said  [vendor] 


sale  of  goods,  wares,  or  merchandise  "  within  the  exemption  in  the 
schedule  to  the  Act,  sub  tit.  Agreement  :  see  HorsfaU  v.  Key,  2 
Exch.  778 ;  PhUlips  v.  Gibbons,  5  W.  R.  527. 
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CI.  Aiiign- 

IBMltOf 

eoodwill,  fte., 
of  BiisIb«m. 

In  considera- 
tion of  money 
paid,  and 
rdtare  instal- 
ments secnrad 
b  J  bond, 


Tendor 
signs  trade. 


Habendum. 


by  the  said  [purchaser],  the  receipt  whereof  the  said  \r€i^\ 
hereby  acknowledges,  and  also  in  consideratioii  of  the  fionLir 
snins  of  2502.  and  250L,  and  interest  thereon  respecthc^, 
agreed  to  be  paid  to  the  said  [vendor]  by  the  said  [jwrcAa«c% 
at  the  times  and  in  manner  hereinbefore  mentioned,  &ii 
secured  by  the  bond  of  the  said  [purchaser'],  bearing  era 
date  herewith,  as  the  said  [vendor]  doth  hereby  admit ;  i^ 
also,  in  consideration  of  the  covenant  on  the  part  of  the  slI 
[purchaser]  hereinafter  contained,  he,  the  said  [v€ud^'\ 
hereby  assigns  and  as  beneficial  owner  conyeyB  onto  the  smi 
[purchaser],  his  executors,  administrators,  and  assign^, 
All  that  the  before-mentioned  trade  or  business  of  a  — 
of  l^iT"  the  said  [vendor],  and  the  good-will  thereof  and  H 
benefit  and  adyantage  thereof,  and  also  all  the  said  machJnaj, 
plant,  utensils,  manufactured  and  nnmannfactnred  goods  a:^ 
materials,  stock  in  trade,  chattels  and  effects,  and  bxk 
debts,  and  also  all  the  interest  of  him  the  said  [cendor],  n 
the  said  contracts  or  orders  (d) :    To  hay£,    beceite,  isif 


Apprentices. 


Power  of 
attorney. 


(d)  Add,  if  required — 
''And  also  all  the  benefit  of  the  services  of  all  and  ertij 
such  persons  as  now  are  the  apprentices  of  the  said  [vendofp 
for  and  during  such  term,  respectively,  as  each  such  respecuTs 
apprentice  by  his  indenture  of  apprenticeship  is  obUged  to 
serve  ;  the  said  [purchaser],  his  executors  and  adniiiiistratois, 
during  such  service,  instructing  them  in  the  said  trade  or 
business,  and  providing,  at  his  or  their  own  costs,  for  their 
meat,  drink,  washing,  and  lodging,  and  performing  all  other 
the  duties  of  a  master  to  an  apprentice." 

The  purchaser  should,  if  possible,  protect  himself  by  giving 
notice  of  this  assignment  to  the  persons  interested  in  the  oontncu 
and  orders,  and  also  to  the  persons  from  whom  the  book  debts  are 
owiDg.  If  this  is  done  no  power  of  attorney  will  be  necessary:  see 
the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  sect  25  (b).  Other- 
wise a  power  of  attorney  should  be  here  added,  which  may  be  as 
follows : — 

''  TooETHEB  with  fun  powcr  in  the  name  of  the  said  [vendor], 
his  executors  or  administrators,  or  otherwise,  to  sue  for, 
demand,  recover,  enforce,  and  receive  payment  of,  and  givv 
effectual  receipts  or  discharges  for,  all  or  any  of  the  said 
book  debts  and  any  damages,  costs,  charges,  and  expenses, 
which  may  become  recoverable  or  payable  in  relation  to  all  or 
any  of  the  said  contracts  or  orders." 
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£NJOY  all  the  said  premises,  unto,  and  by  the  said  [purchaser],  CI.  Aidgii- 

his  executors,  administrators,  and  assigns,  absolutely :  And  the  OoodwiU,  to., 

said    [vendor]   hereby   covenants  with  the  said  [purchaser],  ^^  BneineaB, 

that  he,  the  said  [vendor],  his  executors  and  administrators.  Vendor 

will,    by  writing   and  circulating    letters,   and  by  personal  introduce 

introduction  and  other  practicable  means,  use  and  exercise  his  P^rchaaor  to 

clutomerB ; 
and  their  best  endeavours  to  introduce  the  said  [pwrchaser] 

to,  and  procure  for  him  the  custom  of,  all  the  present  and 

late   customers  and  friends  who  have  been  in  the  habit  of 

employing  and  dealing  with  him,  the  said  [vendor],  in  his  said 

trade  or  business ;  And  also  will,  forthwith  or  within 

from   the  date  hereof,  deliver  unto  the  said  [purchaser]  a  to  deliver 

written   list   of  the  present  and  former   customers  of,  and  ^^en^-^ 

dealers  with  him,  the  said  [vendor]/,  And  also  that  he,  the  not  to  carry 

said  [vendor],  will  not,  at  any  time  or  period  within  °"tv^* 

years  from  the  date  hereof,  or  within miles  of  the  city  of  certain 

London,  either  by  himself  or  in  partnership  with  any  other  <^*"^* » 

person    or    persons,    directly    or   indirectly,   engage    or    be 

concerned  in  the  trade  or  business  of  a  ,  without  the 

previous  written  consent  of  the  said  [purchaser] ;  And  that 

if  he,  the  said  [vendor],  shall  make  default  in,  or  act  contrary 

to,  such  lastly  expressed  covenant,  he,  the  said  [vendor],  his  stipulated 

heirs,  executors,  or  administrators,  will  pay  unto  the  said  default; 

[purcJiasef-],  his  executors,  administrators,  or  assigns,  the  sum 

of  lOOOZ.  as  liquidated  and  stipulated  damages ;   And  also  during  one 

that  he,  the  said  [vendor],  his  executors  or  administrators,  orders; 

will  or  shall,  for  the  term  of  one  whole  year,  to  be  computed 

from  the  date  hereof,  personally  assist  the  said  [purchaser] 

in  traoBacting  and  c^rying  on  the  trade  or  bSness.  by 

receiving  orders  for  the  said  [pv/rchaser],  at  his,  (the  said 

[vendor]' s)   present  dwelling-house  or  residence  at ,  or  at 

any  other  dwelling-house  which  he  may  for  the  time  being 

occupy,  and  transmitting  such  orders,  as  the  same  shall  from 

time  to  time  be  received,  unto  the  said  [purchaser]  at  his 

place  of  business,  with  all  practicable  dispatch;  And  also  toaUow 

that  the  said  [vend^],  his  executors  and  administrators,  wiU  J^e'^veX^ 

permit  and  su£fer  (e)  the  said  [purchaser],  his  executors,  name. 

{e)  This  is  a  special  provision  which  may  involve  the  vendor 
in  serious  liabilities,  and  is  only  to  be  justified  by  the  nature  of 
the  business  and  the  restrictions  subsequently  introduced.  As  to 
the  right  of  the  purchaser  of  a  business  to  use  the  vendor's  name, 
see  Levy  v.  Walker,  10  Ch.  D.  436. 
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CI.  AfdgB. 

mo&t  of 

Ooodwill,  to,, 

of  BniiBOM. 


Tender  not 
to  attend  to 
biiBme88y  or 
be  answerable 
as  partner. 


Purchaser 
covenants 
to  indemnify 
vendor  from 
consequences 
of  permission 
to  use  his 
name; 


not  to  use 
Tender's 
name  in 
purchases ; 


admmietratorBy  or  assigiiBi  to  use  and  asaodate  the  nBme  cf 
him  (the  said  [vendor] )  with  the  name  or  names  of  the  ssii 
[jpurehaser],  his  executors,  administrators,  or  assigns,  in  tk 
said  trade  or  business,  in  all  sales  of  coal  or  coke  by  the  said 
[purchaser],  his  executors,  administrators,  or  assigns,  is 
order  and  to  the  intent  to  promote  the  weliare  of  tie 
said  [purchaser],  his  executors,  administrators,  or  assigns: 
But  it  is  hereby  expressly  agreed  and  declared  that  the  siii 
[vendor]  is  not  to  be  under  any  obligation  to  attend  a: 

the  wharf  and  premises  at  ,  where  he  [vender]  lattj 

carried  on  his  said  hereby  assigned  trade  or  business,  acu 
that  the  said  [vendor]  is  not  to  be  considered  as  a  partLe^ 
with  the  said  [purchaser],  his  executors,  administrators,  c: 
assigns,  or  in  any  manner ,to  participate  with  him  or  themii 
the  fruits  or  profits  of  the  hereby  assigned  trade  or  hosisess, 
or  be  subject  to  any  debts,  losses,  charges,  damages,  c? 
expenses,  on  account  or  by  reason  or  means  thereof,  bat  is  lo 
be  indemnified  therefrom  by  the  said  [purchaser],  his  beiis. 
executors,  administrators,  or  assigns :  And  also  that  ttt 
said  [purchaser],  his  heirs,  executors,  administrators,  asii 
assigns,  will  and  shall,  from  time  to  time  and  at  ^ 
times  hereafter,  keep  the  said  [vendor],  his  executors  loi 
administrators,  from  and  against  all  actions,  proceedingN 
costs,  charges,  demands,  and  expenses  whatsoeyer,  wbi(i 
shall  or  may  be  instituted,  sustained,  or  occasioned,  for  or 
by  reason  of  the  said  [vendor]  having  permitted  the  ssii 
[purchaser],  his  executors,  administrators,  and  assigns,  to  use 
and  associate  the  name  of  the  said  [vendor]  with  the  name  o: 
names  of  the  said  [purchaser],  his  executors,  administrators, 
or  assigns,  in  the  conduct  and  management  of  the  said  traie 

or  business  as  aforesaid,  or  in  any  sales  of which  ntfj 

be  made  and  transacted  by  the  said  [purchaser],  or  for  or 
by  reason  of  the  non-performance  or  non-execution  of  the 
said  contracts  and  orders,  or  any  of  them :  Am)  also  that  b, 
the  said  [purchaser],  his  executors,  administrators,  o' 
assigns,  will  not,  at  any  time  henceforth,  use  or  associate  tbe 
name  of  the  said  [vendor]  in  any  purchases  which  may  » 
made  by  the  said  [purchaser],  his  executors,  administrators,  or 
assigns,  in  consequence  of  or  relative  to  the  said  trade  or 
business,  but  will  contract  for  and  purchase  the  same  in  v» 
sole  name  and  on  the  sole  account  of  the  said  [purehaser]yS^ 
executors,   administrators,  or  assigns;    And  that  it  ^ 


PRECEDENTS.  66^ 

be  lawful  for  the  said  [vendor],  or  his  agents,  executors,    CI.  Awign- 
or  administrators,  to  inquire  of  persons  with  whom  the  said  GoodwiU,  fto., 

[purchaser]  may  deal  for  ,  or  as  to  their  manner  of  ^^  BnaineM. 

dealing  with,  and  the  nature  of  their  charges  to,  the  said 
[purchaser],  his  executors,  administrators,  (ft  assigns,  and  to 
give  to  them  such  notice  or  notices  as  may  be  requisite, 
in  order  that  the  said  [vendor]  may  not  be  subject  to  or 
charged  with  the  contracts,  purchases,  and  dealings  of 
the  said  [purchaser],  his  executors,  administrators,  and 
assigns ;  And  further,  that  in  case  the  profits  which  may  be  if  profits 
derived  and  realized  by  the  said  [purchaser]  from  the  said  ^^^g^m 
trade  or  business  shall,  within  the  first  year,  to  be  computed  ^p-j 

from  the  date  hereof,  amount  to  the  amount  of  £ ,  then  J^S^tion. 

the  said  [purchaser],  his  executors  or  administrators,  will, 

on  the day  of ,  18 — ,  pay  unto  the  said  [vendor],  his 

executors,  administrators,  and  assigns,  the  further  sum  of 
lOOZ.,  free  from  all  deductions,  in  addition  to  the  prices  or 
considerations  hereinbefore  expressed  to  be  paid  or  secured  to 
be  paid  to  the  said  [vendor].  {Provisions  for  statement  of 
accounts,  vide  ante.  Vol.  IV.,  p.  885,  mv/tatis  mutandis). 
In  witness,  &c.  (/). 

The  FntST  Sohedulb  abotb  befebbed  to. 
The  Second  Sohedulb  abote  befebbed  to. 


(/)  This   Precedent   is   of  a   comparatively  simple    nature;  Beferenceto 
various  provisions  for  special  circumstances  may  be  framed  from  ot^«r  forms, 
the  clauses  in  some  of  the  Precedents  under  the  title  Pabtnbbship, 
anU,  Vol.  IV. 
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Cn.  ASSIGNMENT  of  the  Benefit  of  an  Aotei- 
HENT  for  a  BuiLDiMO  Lease;  and  MaUriaU, 
Plants  (tc.  (flf). 

THIS   INDBNTURE  (A),  made  the  day  of , 


for  lease. 


Paitie  .  18 — ,  Between  \vendor\  of,  &c.,  of  the  one  part,  and  [picr- 

Becitala :         choser],  of,  &c.,  of  the  other  part :  Whebeas,  by  an  agreement 

of  agreement    dated  the day  of ,  18 — ,  and  made  between  [A.  R] 

of  the  one  part,  and  the  said  [vendor]  of  the  other  part,  in 
eonsideration  of  the  rents,  covenants,  and  conditions  thereiD- 
after  mentioned  or  contained,  the  said  [A.  B.]  agreed  to  let 
nnto  the  said  [vendor].  All  that  piece  or  parcel  of  gronnd. 


As  to  assign-         ^^  As  to  whether  the  benefit  of  an  agreement  for  a  lease  is 
ing  agreement  aasignable,  or,  in  other  words,  whether  the  assignee  of  such  an 

agreement  can  enforce  specific  performance  of  it  against  the  lessor: 
see  observations,  ante.  Vol.  III.,  p.  109.  Of  course,  a  fonnal 
assignment  is  not  necessary  for  this  purpose ;  an  agreement  in 
writing  would  be  sufficient,  which  might  be  shortly  expressed  b? 
indorsement,  thus : — 


Short  prece-  «  MEMORANDUM  OF  AGREEMENT,  made  this 

indowed  day  of ,  BETWEEN  the  within-named  [vendor]  of  the  one 

agreement       pi^^i;^  ^j^^  [purchaser],  of,  &c.,  of  the  other  part :  Whebebt, 

in  consideration  of  201.  this  day  paid  by  the  said  [purchaser] 
to  the  said  [vendor],  the  receipt  whereof  the  said  [vendor] 
hereby  acknowledges,  the  said  [vendor]  hereby  absolutely  sells 
and  transfers  to  the  said   [purchaser]  the  benefit  of  the 
within-written  agreement,  and  of  all  covenants  and  stipula- 
tions entered  into  with  the  said  [vendor],  and  of  all  remedies 
for  enforcing  the  same,  and  agrees,  at  the  expense  of  the  said 
[purchaser],  to  do  all  necessary  acts  and  things  for  obtaining 
from  the  within-mentioned  [A.  B.]  a  grant  to  the  said  [pur- 
chaser]  of  the  lease  by  the  said  agreement   agreed  to  be 
granted  to  the   said   [vendor] :    And  the   said   [purchaser] 
hereby  agrees  with  the  said  [vendor]  to  perform  and  observe 
all  the  covenants,  conditions,  and  stipulations  on  the  part 
of  the  said  [vendor]  contained  in  the  said  agreement,  and 
to  indemnify  him  from  all   actions,  proceedings,   damages, 
costs,  expenses,  claims,  and  demands,  by  reason  of  his  the 
said  [purchaser's]  non-performance  or  non-observance  thereof. 

"As  WITNESS,  &c." 
Stamp.  ^k)  As  to  stamp  duty  with  respect  to  the  materials,  &c,  see 

anu,  p.  664,  note  (c). 
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&c.  [describe  parcels]  :  And  the  said  [vendor']  thereby  agreed    CII.  ^^f^' 

to  erect  on  the  said  piece  or  parcel  of  ground  good.     Agreement 

substantial  brick-built  dwelling-houses,  of  an  uniform  eleva-  tor^'^—- 
tion,  conformably  in  every  respect  to  a  drawing  or  plan 
mentioned  to  have  been  exhibited  to  him  for  that  purpose, 
the  said  houses  to  be  built  in  a  workmanlike  manner,  with 
good  and  substantial  materials  of  every  kind,  to  the  approba- 
tion of  the  surveyor  for  the  time  being  of  the  said  [A.  B.], 

and  to  be  covered  in  within calendar  months  from  the 

date  of  the  agreement  now  in  recital ;  and  that  the  said 
[vendor],   his  executors,   administrators,   or  assigns,  would 

immediately  insure  the  said  houses  in  the Fire  Insurance 

Office  to  the  full  value  thereof:  And  the  said  [A.  B.]  thereby 
agreed,  when  the  said  houses  should  be  covered  in,  to  grant  a 
lease  to  the  said  [vendor]  of  the  said  piece  or  parcel  of  land 

from  the day  of ,  18 — ,  for  the  term  of years, 

at  the  yearly  rent  of  £ ,  to  be  paid  on  the  usual  quarter- 
days,  and  the  first  payment  thereof  to  be  made  on  the  

day  of ,  18 — ,  without  any  deduction  whatsoever,  except 

for  landlord's  property  tax ;  and  it  was  thereby  agreed  that  the 
said  lease  should  be  prepared  by  the  solicitors  of  the  said 
[A.  B.],  at  the  cost  of  the  said  [vendor],  and  should  contain 
all  the  customary  covenants,  provisoes,  conditions,  and  re- 
strictions usually  inserted  in  leases  of  a  similar  nature  (i) : 

And  whereas  the  said dwelling-houses  so  agreed  to  be  ofcommenca- 

built  by   the   said  [vendor]  as  aforesaid  have  been  partly  houaes; 
erected  by  him,  but  are  not  yet  covered  in :  And  whereas  of  agreement 
the  said  [purchaser]  has  agreed  with  the  said  [vendor]  for  the  ^^^  P^^^^aw. 
purchase  of  the  benefit  of  the  said  agreement,  and  the  ma- 
terials, utensils,  and  plant  hereinafter  described  and  hereby 
assigned:    NOW    TfflS    INDENTURE    WITNESSETH,  Testatmn. 
that  in  pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by  the 

said  [purchaser],  of  which  sum  the  said  [vendor]  hereby  ac- 
knowledges the  receipt,  He  the  said  [vendor]  hereby  assigns, 
and  as  beneficial  owner  conveys  unto  the  said  [purchaser],  his 
executors,  administrators,  and  assigns.  All  that  the  herein- 
before-recited agreement  of  the  day  of  ,  and  all 

benefit  thereof:  And  also  all  materials,  utensils,  and  plant. 


(t)  As  to  what  are  ''usual  covenants"  in  leases,  see  sub  tit 
Leases,  ante,  YoL  III.,  pp.  116  e<  seq. 
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■MntM 
Afpntnmt 
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to  procure 
lease  to  be 
granted  to 
purchaser. 


Power  of 
attorney 
to  sue  on 
agreement 


the  property  of  the  said  [vendor],  and  now  being  apoQ  a  ii 
the  said  piece  or  parcel  of  land  so  agreed  to  be  kaseit 
aforesaid,  and  used  or  intended  to  be  used  for  the  jjopm  c 
or  in  relation  to  the  erection  of  the  said  dweUing-hoiues,!' 
HOLD  the  said  agreement,  and  all  other  the  premises  ki^] 
assigned  unto  the  said  [purchaaer],  his  executois,  aUs& 
tratorSy  and  assigns,  for  his  and  their  absolnte  \f3iA: 
snbject  nevertheless  to  the  observance  and  performaDfieont!!^ 
part  of  the  said  [purchaser],  his  executors,  administntes 
and  assigns,  of  the  several  covenants,  stipolatioiis,  andagi^ 
ments,  in  the  said  agreement  contained,  on  the  partrfti^ 
said  [vendor],  his  executors  or  administrators,  to  be  pa* 
formed,  or  such  of  the  covenants,  agreements,  8i>d  ^ 
tions,  as  are  now  unperformed  or  capable  of  taking  effeeiii 
And  the  said  [vendor]  hereby  covenants  with  the  sud  [F 
chaser]  in  manner  following,  that  is  to  say,  that  be  & 
said  [vendor]  hath  not  at  any  time  heretofore  made,  te 
executed,  or  knowingly  suffered  any  act,  deed,  matto,  c 
thing  whatsoever,  by  means  whereof  he  is  prevented  toe 
effectually  assigning  the  aforesaid  articles  of  agreemfflt  aai 
premises,  in  manner  aforesaid,  and  that  he  the  said  [t^.^ 
his  executors  or  administrators,  will,  on  the  request,  aw  ^ 
the  costs  of  the  said  [purchaser],  his  executors,  administfr 
tors,  or  assigns,  use  his  and  their  best  endeavoura  to  ia»* 
and  procure  the  said  [A.  B.]  to  grant  a  lease  of  tibe  ^ 


(k)  If  thought  advisable,  a  power  of  attorney  may  be  m^ 
inserted  as  follows  :— 

"And,  for  the  consideration  aforesaid,  the  said  [««»^l 
hereby  irrevocably  appoints  the  said  [purchaser],  his  eiecofon 
and  administrators,  the  true  and  lawful  attorney  and  attoioies 
of  him  the  said  [vendor],  for  him  and  in  his  name,  or  m^ 
wise,  but  at  the  costs  and  for  the  benefit  of  the  said  \J^ 
chaser],  his  executors  or  administrators,  to  demand,  record* 
receive,  and  give  effectual  receipts  or  discharges  fo|r  ^' 
monies  which  are  or  may  become  payable,  and  to  bnsg  ^ 
institute  any  action  or  other  proceeding,  and  to  gi^  ^' 
notices  under  or  by  virtue  of  the  said  agreement,  as  bjui^ 
said  [purchaser],  his  executors  or  administrators,  sbAll  v 
deemed  expedient ;  And  for  all  or  any  of  the  pnrpoBes  ij^ 
said  to  appoint  a  substitute  or  substitutes,  and  each  subso^ 
tion  from  time  to  time  at  pleasure  to  revoke." 
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Apiece  or  parcel  of  ground  to  the  said  [purchaser],  his  execn-    CII.  ^'"^^ 
rtors,  administrators,  or  assigns  (Q;  And  the  said  [purchaser]    Agre«memt 


for  LdMe. 


Ck>yena]it  by 
(t)  As  there  is  doubt  whether  a  person  having  an  agreement  for  purchaser  to 
a  lease  can  insist  upon  its  being  granted  to  his  nominee^  some*  Jh^^ii"h*^* 
times  a  clause  is  inserted  in  an  assignment  of  such  an  agreement,  of^he   ^^ 
obliging  the  yendor  to  take  a  grant  of  the  lease  to  himself,  if  contract; 
required  by  the  lessor  so  to  do,  and  assign  it  over  to  him  as  Agreement 
follows  : —  that  vendor 

"And  that  in  case  the  said  [A.  B.]  shaU  refuse  or  decline  ?he^el^lf 
to  grant  to  the  said  [purchaser],  his  executors  or  administra-  required, 
tors,  the  lease  agreed  to  be  granted  by  him  to  the  said  [vendor] 
as  aforesaid,  but  shall  require  the  same  to  be  accepted  and 
taken  by  the  said  [vendor],  his  executors  or  administrators, 
then  that  the  said  [vendor],  his  executors  or  administrators, 
will  or  shall  accept  and  take  such  lease  accordingly,  and  will 
immediately  thereupon,  on  the  request  and  at  the  costs  of  the 
said  [purchaser],  his  executors,  administrators,  or  assigns, 
effectually  assign  the  same,  and  the  said  piece  or  parcel  of 
ground  and  premises  therein  to  be  comprised,  unto  the  said 
[purchaser],  his  executors,  administrators,  or  assigns,  for  his 
and  their  use  and  benefit,  for  all  the  estate,  term,  and  interest, 
so  to  be  granted  to  the  said  [vendor],  his  executors,  adminis- 
trators, or  assigns  therein  as  aforesaid,  provided  that  he  the 
said  [purchaser],  his  executors  or  adnmistrators,  shall  pay  to 
the  said  [vendor],  his  executors  or  administrators,  the  costs 
and  expenses  which  he  or  they  shall  have  incurred  in  obtain- 
ing such  lease  and  the  counterpart  thereof,  and  shall  indem- 
nify him  and  them  from  all  damages,  costs,  and  expenses,  by 
reason  of  the  covenants  which  shall  have  been  entered  into  by 
the  said  [vendor],  his  executors  or  administrators,  in  such 
lease  so  taken  by  him  or  them  as  aforesaid." 

The  insertion  of  clauses  of  this  nature  must  not  be  considered 
as  of  course,  for  a  vendor  Would  generally  object,  under  such  cir- 
cumstances, to  subject  himself  to  the  rent  and  covenants  of  the 
lease,  and  take  the  purchaser's  personal  indemnity  against  those 
covenants.  Another  mode  sometimes  resorted  to  for  effecting  the 
object  is  to  authorize  the  purchaser  to  accept  a  lease  and  execute 
the  counterpart  in  the  name  of  the  vendor.  It  should  be  observed 
that,  as  the  only  ground  for  these  expedients  is  the  doubt  whether 
the  performance  of  the  contract  coiild  be  enforced  by  a  nominee 
of  the  intended  lessee,  if  the  agreement  be  express  upon  this 
point  {as  it  always  ought  to  he),  the  clauses  in  question  are  quite 
unnecessary.  Indeed,  it  is  conceived,  that  the  better  opinion  is 
that,  even  if  assigns  or  nominees  were  not  mentioned  in  the  agree- 
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•adindem 
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yendorin 
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<^^^^^  hereby  coyenantB  with  the  said  [vendor}  thmft  he  the  nid  Uc- 
cha$er]f  his  execatorSy  admmisiimiara,  or  aangnSy  will  hssst- 
,  forth  perform  and  observe  all  the  corenants  and  stipalii:^ 
in  the  hereinbefore-recited  agreement  expressed,  od  the  rr 
of  the  said  [r^mZor],  his  exeentors,  administratorB,  ani  u- 
signs,  to  be  performed  and  obserred,  or  such  of  the  sl: 
covenants  and  stipnlations  as  now  remain  subsisting,  n* 
performed,  or  capable  of  taking  effect ;  And  will  at  aD  tii^ 
hereafter  effectnally  keep  indemnified  the  said  {^rendor\  B 
heirs,  execntors,  and  administrators,  of,  from,  and  against  d 
same  covenants,  stipnlations,  and  agreements,  and  all  acti::s. 
proceedings,  costs,  charges,  damages,  expenses,  claims,  s:: 
demands  whatsoever,  for  or  in  respect  of  the  same  cc^ 
nants,  stipulations,  and  agreements,  or  otherwise  in  reltii^ 
thereto  (m). 
In  witness,  See. 


Andalfloin 
refpeot  of  the 
power. 


ment,  the  lessor  would  be  bound  to  grant  the  lease  to  the  i^aest 
of  his  intended  lessee,  unless  he  coidd  show  that  his  secuiitj  t& 
likely  to  be  diminished  by  the  substitution  of  such  nominee  ^ 
the  party  with  whom  he  had  contracted.  A  question  of  a  ^^'- 
nature  would  arise  on  a  sub-contract  for  sale  entered  into  by  t:- 
purchaser  of  leaseholds  before  he  had  obtained  his  assigim^E: 
namely,  whether  the  vendor  was  bound  to  make  the  aasigmBc: 
to,  and  accept  the  covenants  of  indemnity  of  the  sub-purchjft^ 
against  the  rent  and  covenants  of  the  lease.  According  to  rs- 
above  suggestion,  he  woidd  be  bound,  unless  he  oould  prove  th> 
individual  proposed  to  be  objectionable, 
(m)  Add^  if  a  power  of  attorney  is  given — 

''And  also  for  or  in  respect  of  the  power  or  authority hereb- 

before  given  to  the  said  [jpurcAoser],  his  executors  or  ai* 

ministrators,  or  any  actions  or  other  proceedings,  iriisi 

may  be  brought  or  instituted  by  the  said  \^purchaMer]y  b^ 

executors  or  administrators,  or  his  or  their   substitute  c 

substitutes,    by   virtue   thereof,    or   otherwise   in  reliOia 

thereto/' 
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cm.  ASSIGNMENT  of  a  Bond-debt. 

THIS  INDENTURE,  made  the day  of ,  Between  Partiofc 

[vendor],  of,  &c.,  of  the  one  part;  and  [purchaser],  of,  &c.,  of 

the  other  part :  Whereas  by  a  bond  or  obligation  dated  the  Bedtalg : 

day  of last,  under  the  hand  and  seal  of  [obligor],  ®^  ^^^  J 

of,  &c.,  the  said  [obligor]  became  bound  unto  the  said  [vendor] 

in  the  sum  of  £ ,  conditioned  for  the  payment  unto  the 

said  [vendor],  his  executors  or  administrators,  of  the  sum  of 

£ ,  and  interest  thereon,  at  the  rate  of per  centum 

per  annum,  from  the  day  of  the  date  thereof,  on  the 

day  of ,  then  next  ensuing ;  And  whereas  the  said  prin-  J^.^®^ 

cipal  Bum  of  £ remams  owing  to  the  said  [render],  ^''"' 

together  with  interest  thereon  from  the day  of ; 

And  whereas  the  said  [purchaser]  has  agreed  with  the  said  of  contract 
[vendor]  for  the  purchase  of  the  said  bond-debt,  at  the  price  *"'  P^iwhase. 

of  £ .    NOW  THIS    INDENTUKE    WITNESSETH  Tauoum. 

that,  in  pursuance  of  the  said  agreement,  and  in  consideration 

of  the  sum  of  £ now  paid  to  the  said  [vefidor]  by  the  said 

[purchaser],  of  which  sum  the  said  [vendor]  hereby  acknow- 
ledges the  receipt,  he  the  said  [vendor]  hereby  assigns  and, 
as  beneficial  owner,  conveys  unto  the  said  [purchaser],  All 
THAT  the  hereinbefore  recited  bond  or  obligation,  and  aU  in- 
terest now  due,  or  hereafter  to  become  due  for  the  same,  and 
the  full  benefit  thereof,  and  of  all  securities  for  the  said  debt, 
To  HOLD  AND  RECEIVE  the  premises  hereby  assigned  unto  the  SabeHdum 
said  [purchaser],  his  executors  or  administrators  absolutely  (n). 

Im  witness,  &c. 


(n)  Notice  of  this  assignment  must  be  given  to  the  debtor.  If 
this  is  done,  no  power  of  attorney  to  use  the  name  of  the  assignor 
will  be  necessary :  see  the  Judicature  Act,  1873  (36  &  37  Vict. 
c.  66),  sect.  25  (6).  The  suggestions  as  to  the  precautions  to  be 
taken  by  a  mortgagee  of  a  debt  apply  for  the  most  part  to  a  pur- 
chaser:  see  ante,  sub  tit  Mortgages,  Vol.  Ill,  p.  817. 
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PUBCHASE   DEEDS. 

CIV.  ASSIGNMENT  of  a  Policy  of  Ufe  Asa 
ANCE  by  a  Yendob  to  a  Pubchaseb  (o). 

THIS  INDENTURE,  made  the day  of ,  Biro 

\vendor],  of,  &c.,  of  the  one  part ;  and  [purchaser],  of,  t,' 
the  other  part :  Whebeas  by  a  policy  of  assnrancedfttedt' 

day  of ,  under  the  hands  and  seals  of  three  of*:: 

directors  of  the Assnrance  Society,  and  nmnbered— . 

the  snm  of  £ is  assured  to  the  execntors,  admimstmcn 

or  assigns,  of  the  said  [vendor],  within months  ate  i:* 

decease,  subject  to  the  payment  of  the  annual  prenuim : 

£ during  the  life  of  the  said  [vendor] ;  And  wheu 

the  said  [purcliaser]  has  agreed  with  the  said  [ten(for]for'-^ 
absolute  purchase  of  the  said  policy  of  assurance  at  tkeF 

of  £ .    NOW   THIS  INDENTURE  WITNESST: 

that,  in  pursuance  of  the  said  agreement,  and  in  consid^n:^ 
of  the  sum  of  £ now  paid  to  the  said  [vendor]  byfc?^ 


[purchaser],  of  which  sum  the  said  [vendor]  doth 
acknowledge  the  receipt,  he  the  said  [vendor]  hereby  issf-: 
and,  as  beneficial  owner,  conveys  unto  the  said  [jmrrfcj*^' 
his  executors,  administrators,  and  assigns,  All  teat- 
hereinbefore  recited  policy  of  assurance.  And  the  ^^- 
£ thereby  assured,  and  all  sums  of  money,  aim^ 


and  benefits  which  may  become  payable  or  receivable 
by  virtue  of  the  same  policy.  To  have,  becbivb,  akd  Tixs- 
said  policy  of  assurance  and  premises  hereby  assigns '^ 
the  said  [purchaser],  his  executors,  administrators,  and  isi^''^ 
for  his  and  their  own  absolute  use  and  benefit,  subject  to  •- 
payment  of  all  future  premiums  henceforth  to  become  a^i^' 
respect  of  the  said  policy ;  And  the  said  [vendor]  hereby  cs^^ 
nants  with  the  said  [purchaser]  that  the  hereinbefore  i«^ 
policy  of  assurance  is  now  in  force  and  valid  for  the  saia^^ 

of  £ thereby  expressed  to  be  assured,  and  for  all  m  "^ 

and  additions,  if  any,  which  have  been  added  thereto; 
that  he  the  said  [vendor]  will  not  hereafter  do  or  bo^^ 
omit  or  suffer  any  act  or  thing  (except  so  far  as  resp^ 


to*^ 


(o)  Notice  in  writing  of  this  assignment  must  be  gi^ 
assurance  office,  at  their  principal  place  of  business:  ^"^^ 
Policies  of  Assurance  Act,  1867  (30  &  31  Vict  c.  U4).  ^'. 
further  as  to  assignments  of  policies  of  life  assurance,  a»^i^  " 
MoBTQAQBS,  Yol.  III.,  p.  827  et  seq. 
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payment  of  the  future  premiums  to  become  due  in  respect  of  ^^^\  t'jfe?' 
the  said  policy),  by  means  whereof  the  said  policy  of  assur-       of  Life 
ance  shall  become  void  or  Toidable,  or  whereby  the  said  [pur-    •^""^^*'  _ 
chaser],  his  executors,  administrators,  or  assigns,  shall  be 

defeated  or  prejudiced  in  receiving  the  said  sum  of  £ 

assured  thereby,  or  any  such  bonuses  or  additions  as  afore- 
said; And  that,  in  case  he  the  said  [vendor]  shall  hereafter  toiMiyany 
go  beyond  the  seas,  or  do,  omit,  or  suffer  any  other  act  or  premimn  for 
thing  by  reason  whereof  the  premium  payable  in  respect  of  ^"^  abroad, 
the  said  policy  shall  be  increased  beyond  the  said  annual  sum 
of  £ ,  then  he  the  said  [vendor],  his  executors  or  administra- 
tors, will  pay  such  additional  premium,  and  effectually  indem- 
nify the  said  [purchaser],  his  executors,  administrators,  and 
assigns,  from  aU  loss  or  damage  in  respect  thereof  (jp). 
In  witness,  &c. 

(p)  The  propriety  of  this  covenant  depends  on  the  nature  of  Ai  to  vendoi^* 
the  agreement  between  the  parties.    If  the  vendor  does  not  go  the  coveiumt  not 
length  of  contracting  to  pay  any  additional  premium  which  his  ^  1®*^®  *^® 
departure  from  England  might  occasion  (which  is  certainly  not  of  "^*8*^^™* 
course),  he  ought  at  least  to  stipulate  not  to  leave  the  country 
without  notice,  and  without  affording  the  purchaser  an  oppor- 
tunity of  paying  the  additional  premium.     The  covenant  would 
then  be  varied  as  follows : — 

''And  that  he  the  said  [vendor]  will  not  at  any  time  here* 
after  go  or  travel  to  any  place  or  places  out  of  Great  Britain, 
or  do,  omit,  or  suffer  any  act  or  thing  whereby  any  additional 
or  increased  premium  or  payment  may  become  payable  in 
respect  of  the  said  policy,  or  change  his  place  of  residence, 
without  giving  previous  notice  or  intimation  in  writing  of  his 
intention  so  to  do,  to  the  said  [purchaser],  his  executors, 
administrators,  or  assigns,  so  as  to  afford  him  or  them  an 
opportunity  of  paying  any  additional  premium  or  premiums, 
Tvhich  according  to  the  terms  of  such  policy  would  become 
payable  in  that  event;  and  that  the  executors  or  adminis- 
trators of  him  the  said  [vendor]  will,  within days  after 

his  death,  give  notice  or  information  in  writing  thereof  to  the 
said  [purchaser],  his  executors,  administrators,  or  assigns,  by 
letter  sent  through  the  post  to  his  or  their  usual  or  last  known 

place  of  residence  in  England." 

Sometimes,  by  the  terms,  of  the  policy,  an  additional  premiimi 
becomes  payable  on  entering  into  active  military  or  naval  service. 
The  draughtsman  will,  of  course,  in  every  case  frame  the  stipu- 
lation with  reference  to  the  particular  terms  of  the  policy  in 
question. 
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ofUgMjr. 


TVftotom* 


CT,  ASSIGXMEXT    ly    mrij    ^if    S^ 
Legacy  ^j. 

THLS  DiDENTUKE, 


Between    \rendor\    of,   fte^  of  the  ob&  P>^-  ^- 
[U$UiU/r\,  laie  of,  fte^  the  fcther  of   the   and  'y 

bj  his  will  dsted  the dij  of ^,  18~,  k^ 

mito  each  of  his  ehildreD  the  sum  of  £ ^  to  be  :^ 

to  them  when  they  should  usayeciifcly  attsm  dke  i^  : 
twent/'Oiie  jears,  end  sppoiiited  [ezecmior]  the  sole  at^-z:: 
of  his  said  will:  An)  whebeas  the  said  [Uatmtarl&da:'^ 

^-^  dsy  of 1  18 — ^,  without  hmng  lemked  or  £i^i 

his  said  will,  which  was  on  the dmj  of ,  1^.  ^7 


proved  by  the  said  [executor]  in  the  Prineqiel  Begistzr  d  ti 
Probate  Division  of  Her  Majesty's  BSgh  Court  of  Jos^i^ : 
Akd  whebeas  the  said  [vendor},  one  of  the  efaiUren  d  ^ 
said  [ie$Uitor]f  deceased,  attained  the  age  of  twenty-one  jess 

on  the  day  of  ,  18 — :   Ahd  whereas  the  ad 

legacy  of  £  ,  to  which  he  is  so  entitled  as  afisresud,  bs 
not  yet  been  paid,  and  the  said  [purchaser]  has  agreed  t:i 
the  said  [vendor]  for  the  purchase  of  the  same  at  the  pnc^ 

of  £ :    NOW  THIS  INDENTUKE  WITNESSEm 

that,  in  pursuance  of  the  said  agreement,  and  in  eoimisst^ 

of  the  sum  of  £ now  paid  to  the  said  [vendor]  by  the 

said  [purchaser],  of  which  sum  the  said  [vendor]  hereh 
acknowledges  the  receipt,  he,  the  said  [vendor],  heieb 
assignSi  and  as  beneficial  owner  conyeys  unto  the  sV" 
[purchaser],    his    executors,    administrators,    and   ass^ 

All  that  the    legacy  or  sum  of  £ ,  so  beqneathal 

to  him^  the  said  [vendor],  by  the  hereinbefcre  recited 
will  of  the  said  [testator],  deceased  as  aforesaid  ^ 
all  monies  to  become  due  and  payable  in  respeet  of  the 
said  legacy,  with  all  powers  and  remedies  for  the  reooTerj 


(q)  Vai'iations  where  the  asBignment  is  of  a  reTersioDaiT  ^ 


.  (?) 

livid 


divided  share  in  general  personal  estate,  and  where  it  is  of  a  f^ 
in  Court,  will  be  found,  ante,  sub  tit.  Mortgaoes,  Vol.  IIL,p.ll-; 
Such  variations  are  as  applicable  to  an  assignment  by  vajof  ^^ 
as  to  a  mortgage. 

Notice  of  this  assignment  should  be  given  to  the  execator,  orv 
the  trustees,  us  the  case  may  require. 
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thereof ;   To   hold  the    said   legacy  and  premises  hereby  ^^'  ^J"4f*' 

assigned    nnto    the    said    [purchaser],  his    executors,   ad-  Legaey. 

ministrators,  and  assigns,  for  his  and  their  absolute  use  habendum. 
and  benefit. 
In  witness,  See. 


CYI.  ASSIGNMENT  by  way  of  Sale  of  an  unpaid 
Portion,  and  of  a  Term  for  securing  the  same, 
to  the  Trustees  of  an  Assurance  Societt. 
Covenant  by  Tenant  for  Life  to  pay  Interest 
on  the  Portion  tiU  payment.  Proviso  that  the 
Payment  of  the  Portion  shall  not  be  required 
for  twenty  years,  if  the  Tenant  for  Life  shall  so 
long  live  (r). 

THIS  INDENTURE,  made  the day  of ,  18—, 

Between  [portionist],  of,  &c.,  of  the  first  part ;  [tenant  for  Parties. 
life],  of,  &c.,  of  the  second  part ;  [trustee  of  portions-term], 
of,  &o.,  of  the  third  part ;   [trustee  of  Ass.  Soc],  of,  &c., 
and  [other  trustee  of  Ass.  Soc],  of,  &c.,  of  the  fourth  part ; 
and  [assignee  of  term],  of,  &o.,  of  the  fifth  part :  Whereas  Recitals : 
[recite  marriage  settlement,  limiting  hereditaments  (describing 
parcels  at  length  or  by  reference  to  a  schedule)  to  trustees  for 
one  thousand  years  on  trust,  to  raise  portions  amounting  to 
12,000!.,  oa  the  then  intended  husband  should  appoint;  the 
marriage;  the  death  of  the  vnfe;  deed  poll  by  the  surviving 
husband  appointing  a  portion  of  40001.  to  a  younger  son,  the 
portionist;  the  death  of  the  appointor ;  deed  poU  by  other 
children  of  the  marriage,  reciting  appointments  and  payment 
of  their  portions,  and  releasing  the  estate  therefrom ;  and  the 
death  of  one  of  the  trustees  of  tlie  portions-term]  i    And 
WHEREAS,  by  virtue  of  divers  assurances  and  acts  in  the  law, 

(r)  For  a  form  of  mortgage  of  settled  lands  by  trustees  of  a 
term,  to  raise  portions  for  younger  children,  see  ante,  sub  tit.        ^ 
MORTQAGES,  VoL  III.,  p.  1041. 


6i0 


Unsttt  it  ft 
f4  p^/rti/yn ; 


AMlgnmrat 
of  portion. 


Poroela. 


•Ad    nltinuttelj   under   cr   Bj 
%ettXfiUMeistf  dated,  Jbe^  sod  made, 
/i/*^]  is  now  entld^d,  as  tcBsiis  fi?  Ii&  oi  v 
bereditantents  eomprued  in  the  hoemlidbce  s 
of  nettlement  of  the daj  of 


things;  to  the  mid  sum  of  400ijL  90 

[p&rtir/nUi]  ae  aforeaaid,  and  to  the  saal 

yeani  for  weearing  the  laaiie :  Axd  whkx&i 

40(j0L,  wo  payable  upon  the  doth  of  the 

aforesaid,  ia  still  doe  and  owing  to  the 

has  recently  required  the  same  som  to  be 

bim,  pnnniant  to  the  Bsid  iDdentore  of 

day  of ,  18 — ;  Ajn>  whereas,  at  the  request  of  de 


Jlabenduttu 


[tenant  for  life],  it  has  been  agreed 
[partionist]  and  [irmtees  of  An,  Soc\  that  the 
of  A$$.  Soc^  shall  purchase  the  said  portiaii  or  sum  of  4DO0L 
so  unpaid  as  aforesaid,  and  take  a  transfer  thererf  and  of  tbs 
securities  for  the  same  in  manner  hereinafter  appescxBg,  aai 
that  these  presents  shall  contain  the  coTenant  <m  die  psrt  d 
the  said  \ienanifiyr  life]  and  provisions  hereinafter  oontained: 
NOW  THIS  INDENTUEE  WITNESSETH,  that,  in  par- 
suance  of  the  said  agreement,  and  in  consideration  of  the  sub 
of  40002*  now  paid  to  the  said  [portionUt],  at  the  request  aai 
by  the  direction  of  the  said  [tenant  for  life']  (testified  by  hk 
execution  of  these  presents),  by  the  said  [trustees  of 
Abb,  8oc.]f  out  of  moneys  belonging  to  them  on  a  joist 
accounti  of  which  sum  of  40001.  the  said  [portUmist}  bbA 
[tencmt  for  Ufe]  acknowledge  the  receipt  and  payment  is 
manner  aforesaid  respectively;  he,  the  said  [partumui\ 
at  the  request  of  the  said  [tenant  for  Ufe]  (testified  as 
aforesaid)  hereby  assigns,  and,  as  beneficial  owner,  conveys 
unto  the  said  [trustees  of  Ass.  Soc],  their  executors,  adminis- 
trators, and  assigns,  All  that  the  said  sum  of  40002.,  being 
the  said  part  or  share  appointed  to  or  in  &vour  of  the  said 
[portionist],  in  and  by  the  hereinbefore  recited  deed  poll  of 

the  day  of ,  18 — ,  of  and  in  the  said  sum  of 

12,0002.  provided  by  the  said  indenture  of  settlement  of  the 

^^  day  of ,  18 — ,  for  the  portions  of  the  younger  sons 

and  of  the  daughters  of  the  said  [appointor]  and  [wife]^  bis 
wife,  rospcctively,  deceased  as  aforesaid ;  Togetheb  with  aO 
interest  henceforth  to  become  due  in  respect  thereof;  To 


J 
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HOLD  aU  the  premises  hereby  assigned  onto  the  said  [trvMtee$  CVI.  4^ 
of  Ass.  Soc.],  their  executors^  admimstarators,  and  assigns^      ofSftloof 
absolutely:    AND    THIS    INDENTURE    ALSO    WIT-      ^^g^ 

NESSETH,  that,  in  further  pnrsnanoe  of  the  said  agreement  -^   

and  in  consideration  of  the  premisesi  he,  the  said  [trustee  of  Tetuunm. 
portions-term],  at  the  request  and  by  the  direction  of  the  said 
[portionist}  and  also  of  the  said  [tenant  for  life],  testified 
respectiTely  as  aforesaid,  hereby  assigns,  transfers,  and  as  ^sngnmeiit 
trustee  oonyeys  unto  the  said  [assignee  of  term],  his  executors,  tnutee* 
administrators,  and  assigns,  All  those  the  said  manors,  PAroelB. 
messuages,  lands,  tenements,  tithes,  tithe  rentcharges,  and 
hereditaments    hereinafter  described  [or,  described  in  the 
schedule  hereunder  written]  and  comprised  in,  and  granted  or 

assured  by  the  said  indenture  of  settlement  of  the day 

of  ^, — ,  18 — ,  Except  such  and  so  many  and  such  part  Exception  of 
and  parts  of  the  same  hereditaments  and  premises  (if  any)  as  ^^h^ 
liave  been  sold  or  given  in  exchange,  in  exercise  of  the  powers  &c 
of  sale  and  exchange  contained  in  the  same  indenture,  or  have 
been  sold,  given  in  exchange,  extinguished,  awarded,  allotted, 
assigned,  or  otherwise  disposed  of,  under  any  Act  or  Acts 
relating  to  settled  lands  or  estates,  or  inclosures,  or  com- 
mutation of  tithes,  or  otherwise;    And  also,  by  way  of  Inclugum ia 
conveyance  and  not  of  exception.  All  and  singular  the  mes-  ^n^ST^ 
8uages,  lands,  tenements,  rentcharges,  or  shares  of  rentcharges,  pi^liaMd, 
and  hereditaments,  which,  under  the  powers  contained  in  the  exchange^ 
Jast-mentioned  indenture,  or  any  of  them,  or  under  the  powers  ^ ' 
or  provisions  of  any  Act  or  Acts  of  Parliament,  or  otherwise, 
purchased,  taken  in  exchange,  awarded,  allotted,  assigned, 
or    substituted   in   anywise    for  any  of  the,  said  manors, 
messuages,    lands,    tenements,    tithes,    tithe    rentcharges, 
hereditaments  and  premises,  comprised  in  the  said  indenture 

of  settlement  of  the day  of ,  18 — ,  and  which  are 

now  respectively  subject  to  the  uses,  limitations,  and  pro- 
visions  of  the    same   indenture ;    And   also,  by   way  of  •"^  .*'  capitJ 
conveyance  and  not  of  exception.  All  capital  and  other  moneys, 
ftnd  the  securities  for,  and  investments  of,  all  moneys  (if  any) 


(s)  If  at  the  date  of  this  deed  the  capital  monies  are  of  any 
material  amount,  it  will  be  prudent  to  give  notice  of  this  assign- 
fnent  to  the  trustees  of  the  settlement:  see  ante,  sub  tit  Mobt- 
tSAOBS,  YoL  III.,  p.  953  et  seq. 
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In  tnuit  for 
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Mttlenient. 


CoTenant  by 
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life  for 

Ekyment  of 
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FMnrisothat 
payment  of 
the  portion 
shall  not  bo 
xeqnired 
daring  life 
of  tenant 
iorlife»  Ac 


arising  by  or  by  virtae  of  any  sale  or  exebange  dvxjdt: 
bereditaments  and  premises  comprised  in  tbe  hst-mentiis:!: 
indenture,  and  liable  to  be  laid  oat  or  applied  in  the  pmeb 
of  lands,  to  be  settled  to  the  uses  and  subject  to  t 
limitations  and  provisions  of  the  same  indenture,  or  anj  c 
them,  or  in  the  improvement  or  for  the  benefit  of  or  k 
relation  to  the  hereditaments  and  premises  comprised  in  ii 
same  indenture ;  To  hold  all  the  premises  lastly  hereinbeb 
assigned  unto  the  said  [assignee  of  term\  his  exeeotcrs. 
administrators,  and  assigns,  henceforth  for  all  the  one^- 
residue  of  the  said  term  of  1000  years,  so  created  by  thessi 

indenture  of  settlement  of  the  day  of ^,18-,k 

aforesaid ;  In  trust  for  the  [trustees  of  Ass.  Soc.]\(]^r'- 
security  to  them  for  the  payment  of  the  said  sum  of  400u»^ 
and  interest  thereon,  so  secured  by  them  as  aforesaU,  u^ 
for  that  purpose  to  be  assigned,  surrendered,  or  other«i% 
disposed  of,  as  they  or  the  survivor  of  them,  or  the  eieenta^ 
or  administrators  of  such  survivor,  or  their  or  his  Msips 
shall  direct ;  And  from  and  after  the  payment  oiwA^ 
sum  of  4000Z.,  and  of  all  interest  henceforth  to  become  ist 
for  the  same,  and  in  the  meanwhile  subject  thereto,  In  is^ 
for  the  person  or  persons  for  the  time  being  entitled^ 
the  hereditaments  and  premises  comprised  in  the  a^^ 
.  indenture  of  settlement,  in  reversion  or  remainder,  aa* 
mediately  expectant  on  the  determination  of  the  said  tern » 
1000  years :  And  the  said  [tena^nt  for  life'\  hereby  eoTentf^ 
with  the  said  [trustees  of  Ass.  Soc.]  that  he,  the  said  [te^ 
for  lifel  will,  during  his  life,  so  long  as  the  said  portioDS 
sum  of  4000L  hereby  assigned,  or  any  part  thereof,  ^ 
remain  unpaid,  pay  to  the  said  [trustees  of  Ass.  Soc»l  ^ 
executors,  administrators,  or  assigns,  interest  for  the  sm  ^^ 
of  40002.,  or  for  so  much  thereof  as  shall  for  the  time  b^* 

remain  unpaid,  at  the  rate  of per  cent,  per  annniHf  < 

equal  half-yearly  payments,  on  the day  of  ^ — ^,  ana^ 

day  of ,  in  every  year ;   [Promso  for  reduetiff^  \ 

rate  of  interest  on  punctual  payment,    if  requirtdi  ^ 

Vol.  III.,  p.  998] ;  Provided  always  that  if  the  said  [if^ 

for  life]  shall,  during  his  life,  so  long  as  the  said  soin* 

4000L,  or  any  part  thereof,  shall  remain  unpaid,  on  every '^ 

day  of ,  and day  of ,  or  within daja^e^ 

after  each  of  such  days  respectively^  duly  pay  all  i&^ 
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payable  by  him  pnrsnazit  to  the  covenant  in  that  behalf  CVI.  ^"^jp- 
on  his  part  hereinbefore  contained,  then  and  in  snch  case  the     of  Bale  of 

said  [trustees  of  Ass.  Soc.]  shall,  not  before  the day  of      j^^^^ 

,   19 — ,  or   the    death  of  the  said  [terumt  for  life'],  

whichever  shall  first  happen,  call  in  the  said  smn  of  40002.| 
or  any  part  thereof. 
In  witness,  &o. 


(    685     ) 


INDEX 


TO   THB 


PBELIMINAEY  DISSERTATIONS  AlO)  NOTES. 


ABSTRACT, 

vendor  entitled  to  delivery  of  proper,  142,  n. 

when,  on  assignments  of  personalty,  368 

ACCOMMODATION  WORKS, 

agreement  for  constmction  of,  by  railway  company,  604,  ju 

ACKNOWLEDGMENT, 

of  conveyance  by  mairied  woman,  71, 473,  n. 

where  she  is  a  Innatic,  77 
right  of  vendor  to  production  of  documents  of  title,  251  et  seq, 
as  to  lands  of  in&nt,  472,  n. 

married  woman,  475,  n, 
mortgagor  cannot  give,  509,  n, 
on  assignments  of  leaseholds  sold  in  lots^  639,  n. 

ACT  OF  GOD, 

covenants  for  quiet  enjoyment  do  not  extend  to,  242 

ADMINISTRATORS, 

of  convict's  property,  94 
estate  of  intestate.    See  ^  Executors.^* 

ADMITTANCE.    See '' Copyholds.'* 

ADVOWSON, 

general  words  in  conveyance  may  pass,  186 
grant  of  manor  will  pass  appendant,  175 
meaning  of  term,  174 
sale  of,  653,  n. 

AGENT, 

purchase  of  land  by,  for  himself,  95, 105, 109 
trustee  for  sale  must  not  act  as,  of  purchaser,  104 
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AGREEMENT, 

ad  valorem  Btamp  datj  not  payable  on  mere,  374 

pnrchase  of  lands  hj,  under  ^Lands  Clanaea  Acts,  86,  499,  n. 

lecitala  o^  for  purchase  or  sale  of  land,  149 

ALIEN, 

power  of,  to  purchase  and  hold  land,  92, 93 

"ALL  THE  ESTATE"  CLAUSE, 

appointments  under  powers  do  not  contain,  198 
conyeyances  of  lands,  &c,  now  imply,  199 
habendum  may  be  controlled  by,  2(^,  n. 
what  will  pass  by,  196  €t  teq, 

ANTICIPATION, 

restraint  on,  by  married  woman,  91 

APPOINTMENT, 

«  All  the  Estate  "  clause  inappropriate  to,  198 
conveyance  under  power  effected  by,  163|  384^  n.,  385^  n. 
covenants  for  title  implied  by,  385,  n. 
of  persons  to  convey  under  Settled  Land  Act,  1882.. .471,  n. 

Trustee  Act|  1850...615,  n. 
recital  of  power  may  be  omitted  from  conveyance  by,  384,  n. 
testatum,  same,  including  appointment  and  grants  388,  n. 

APPORTIONMENT, 

of  consideration  in  r^pect  of  lands  of  different  tenures,  155 
rent  on  sale  of  part  of  leaseholds,  840,  n. 

days  of  payment  of  apportioned  rents,  634^  n. 

APPURTENANCES, 
meaning  of,  174, 193 

ARBITRATION, 

arbitrator  may  not  purchase  interests  of  parties  to,  113 
compensation  for  lands  taken  compulsorily  may  be  fixed  by,  508 

ARCHBISHOP, 

proper  description  of,  in  deed,  125 

ASSIGNMENTS, 

of  chattels,  356  et  <eg.,  367 

Axid  see '*  BiOs  of  SdU:* 
choses  in  action,  18,  363  et  eeq, 

notice  in  lieu  of  distringas,  364 
stop  order  on  fund  in  Court,  364 
goodwill,  365  et  9eq» 
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ASSIGNMENTS— eon^niMd 

of  lease,  covenants  by  assignee  in,  349  et  »eq. 

assignor  in,  347  d  ieq. 
leaseholds,  deed  necessary  to,  16,  344 

demise  for  whole  time  is,  17,  344,  345 
distress,  none  on,  345 

powers  0^  as  to  inserting,  635,  n, 
hahendnm  in,  207 

liability  of  assignee  to  indemnify  assignor  against  rent  and 
covenants,  350  et  seq. 
assignor  to  original  lessor,  349,  350 
trustee  in  bankraptcy,  351 
operative  words,  346 
parcels,  how  described  in,  176, 345 
privity  of  estate  between  assignor  and  lessor  ceases  on,  350 
zedtal  of,  145, 146, 148 
recitals  in,  345,  346 

''subject  to  rents  and  covenants,^  effect  o^  352 
to  assignor  and  another,  344 

ASSIGNS, 

covenant  should  expressly  mention,  when,  214 
of  mortgagees  and  trustees,  sale  by,  33 

ATTESTATION, 
of  biUs  of  sale,  361 
deed,  21 

nnder  a  power,  21,  n. 

ATTORNEY,  POWER  OF, 

assignment  of  chose  in  action  absolutely  does  not  require,  18 
execution  of  conveyance  under,  122 

AUCTION, 

power  of  trustees,  &c,  to  sell  by,  32 

recital  of  sale  by,  148,  632,  n. 

sale  of  leaseholds  in  lots,  modes  of  conveyance  on,  349,  354 

BANKRUPTCY, 

actions  on  covenants  not  barred  by,  311,  312 
disclaimer  of  onerous  property  by  trustee,  314 
mortgagee's  security,  realising  in,  623,  n. 
purchase  of  debtor's  lands  by  trustee  in,  102, 103 
sale  of  lands  by  trustee  in,  77 

I  bankrupt  party  to  conveyance,  623,  n. 
covenant  against  incumbrances   only  can  be  required, 

243 
trustee  need  not  be  admitted  to  debtor's  copyholds,  335, 
336,  623,  n. 
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fiABOAIN  AND  SALE, 

consideiation  must  be  stated  in,  151 
mortgage  of  life  estates  by,  for  term,  417,  n. 
natnre  and  effect  of,  8,  9 
of  copyholds  hj  executors,  334 

under  a  power,  628,  n« 

BASTABD, 

name  of  rq>ntation  of,  a  good  description  in.  deed,  1 26 

BILL  OF  EXCHANGE, 

acceptance  of,  by  corporation,  without  seal,  62,  n. 
assignment  o^  19 

BILL  OF  SALE, 

absolute,  not  within  Act  of  1882..,357 
apparent  possession,  359 
application  of  Act  of  1878... 357 
assignments  of  chattels  by,  17,  n.,  356  et  teq^ 
attestation  of,  361 
definition  of,  358, 635,  n. 

of  personal  chattels  within,  358 
distress,  powers  of,  in  assignments  of  leaseholds,  635,  n. 
documents  not  within  the  Acts,  360 
formalities  to  be  observed,  361 
future  property,  inclusion  of,  360 
irregular,  against  whom  invalid,  362 
registration  under,  361,  362 
ships  not  within  Acts  relating  to,  18 
successive,  363 

BISHOP, 

description  of,  in  deed,  125 

purchase  of  annuity  charged  on  benefice  by,  113 

BUILDING, 

conveyances  of  laud  for,  should  be  in  counterparty  573,  n. 
covenants  restrictive  of,  289  et  seq,^  301,  306,  307.    And  see  *^  Cott- 
narUs** 

CHABGES, 

multiplication  of,  restriction  on,  83,  n« 

substitution  of  land  purchased  under  Settled  Land  Act,  1882,  for,  Si 

CHABITY, 

purchase  of  land  for  purposes  of,  86, 652,  n. 

CHATTELS, 

personal,  assignment  of,  17 

And  aee  "  Bill  of  SdU:' 
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CHATTELS— continKecL 

personal,  declaration  of  trust  of,  17 

deUvery  without  deed  passes,  17,  394,  n. 
habendum  in  conveyance  of,  207 
settlement  of,  as  heirlooms,  46 
stamp  on  transfer  of,  by  deed,  394,  n. 

CHOSE  m  ACTION, 

assignment  of,  18,  363  d  9eq.y  675,  n. 
fund  in  Court,  364 

COMPANY, 

description  of,  in  deed,  127 
purchase  of  land  by,  88 

And  see  *'  Lands  Clauses  Acts." 
■ale  of  premises  and  business  o^  by  liquidator,  493,  n.,  494,  m 

covenants  for  title  by,  value  o^  489,  n. 
shares  in,  transfer  of,  19 

COMPENSATION, 

for  iiy'ury  to  lands  affected  by  works  of  railway,  500,  n. 

And  see  ** Lands  Clauses  Ads" 
to  surface  by  working  mines,  &c.,  178. 

CONSENT 

of  assignee  of  life  estate  to  exercise  of  powers  under  Settled  Land  Act, 
450,  n. 
lessor  to  assignment  of  lease,  how  signified,  391,  n. 
tenant  for  life  to  instalments  under  Settled  Land  Acts,  82 

sales  by  trustees  under  powers,  37,  54 

CONSIDERATION, 
apportionment  of,  155 
contingent  or  future,  150 
covenant  valid  without  statement  of,  150 
different  kinds  of,  good  and  valuable,  152 
evidence  admissible  to  show  nature  of,  150 
inadequacy  of,  156 
mode  of  stating,  152 
nominal,  not  now  inserted,  153 
place  for  statement  of,  in  conveyance,  150 
recital  of,  for  recited  deed  generally  unnecessary,  147 
true  statement  of,  necessary  for  purposes  of  stamp  duty,  20, 152 
use  presumed  by,  4, 151 
voluntary  conveyance  negatived  by  statement  of,  150, 151 

CONTINGENT  INTEREST, 
in  copyholds,  626,  n. 

B. — ^VOL.   V.  T  Y 
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CONVEYANCE, 

by  way  of  appointment,  384,  n.,  385,  n. 
demiBe,  of  life  estatoB,  408,  n. 
definition  of,  in  Conveyancing  Act,  1881... 22S 
meaning  of  word  ''conveyB"  in  Conveyancii^  Aet^  1881,  &  7,  oc- 

sidered,  223  d  teq. 
of  equity  of  redemption,  459,  n. 
objections  by  vendor  to  fonn  of^  80,  81 
old  fonns  of,  of  fieeholdB,  2d$eq, 
on  Bale  by  Court,  615,  n.,  619,  n. 
recital  of,  under  power,  147 
vendor's  death  before,  effect  of,  611,  n. 
And  see  *'  Purehiue  Deeds." 


CONVICT, 

administrator  of,  appointment  and  powers  of,  94  { 

disabilitieB  o^  93  I 


COPARCENERS, 

fines  on  admittance  of,  to  eopyholds,  339 
sale  of  land  by,  30 


COPYHOLDS, 

admittance  to,  14,  324  et  seq. 

accordance  of,  with  surrender,  necessary,  326 
curtesy  attaches  before,  325 
estoppel  from  denying  lord's  title  after,  134,  n. 
fines  upon,  328,  337  et  eeq. 
form  of,  325 

freebench  attaches  before,  325 
mandamuB  to  compel,  326 
of  corporatioD,  whether  lord  may  refuse,  316,  317 
joint  tenants,  &c,  327 
particular  tenant,  327 
successive  tenants,  334 
trustees,  327,  328 
on  bargain  and  sale  by  executors,  334 

surrender  under  IVustee  Act^  1850...336 
out  of  Court,  324 
presumption  o^  324 
'    seizure  in  default  of,  629,  n. 

surrenderor  a  trustee  for  unadmitted  surrenderee,  326 
alienation  of  contingent  interest  in,  626,  n. 
bar  of  entail  in,  28,  332, 333 
contingent  remainders  in,  626,  n. 
conveyance  by  deed  of,  by  co-owners  to  each  other,  332 

executors  by  way  of  bargain  and  sale,  334 
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COPYHOLDS— «)nii»M«L 

conveyance  bj  deed  of,  hj  trostee  in  l)ankruptoy,  335|  336 

of  equitable  estates  in,  332,  333 
nnder  Lands  Clauses  Acts,  334 
corpoiation,  lord  whether  compellable  to  admit^  316,  317 
Court  rolls,  entries  of  changes  of  tenancy  in,  12 
no  covenants  for  title  entered  on,  328 
parcels,  how  described  in,  173,  n.| 
production  of  copies  of,  255 
trusts,  entry  of,  on,  322 
covenants  for  title  as  to,  215,  328,  329,  389,  n. 

to  surrender,  frame  and  effect  of,  329  et  ieq, 

included  in  definition  of  conveyance  in  Con- 
veyancing Act,  1881... 387,  n. 
devolution  of  trust  and  mortgage  estates  in,  466,  n. 
enfranchisement  of,  purchased  by  railway  company,  545,  n. 
equitable  estates  in,  14 
escheat,  322,  n. 

excluded  from  operation  of  Conveyancing  Act,  1881,  a.  34... 328 
fees  of  stewards,  341,  and  see  ^^AddendaJ' 
fines,  amount  of,  338 

by  whom  payable,  340,  341 
on  admittance  of  co-owners,  339 

to  several  tenements,  337 
on  surrender  by  joint  tenants,  340 

by  tenant  for  life  and  remainderman,  340 
by  tenants  in  common,  340 
to  uses,  339 
on  what  events  payable,  337 
licence  of  lord  for  sale  of,  to  Corporation  unnecessary^  84 
mines,  &c.,  generally  belong  to  lord,  12 
Mortmain  Acts  apply  to,  317 
seisin  of,  is  in  lord,  11  j 
seizure  by  lord,  629,  n. 

settlement  of,  purchased  under  Settled  Land  Act^  1882... 83 
surrender  of,  13,  319  et  seq, 
by  attorney,  323 
entry  of,  on  Court  rolls,  13,  319 
estoppel  not  created  by,  134,  n.,  626,  n. 
form  of,  319 

of  married  woman's  copyholds,  318 
prepared  usually  by  steward  of  manor,  389,  n. 
parcels,  description  of,  in,  320 
terms  of,  regulated  by  custom  of  manor,  316 
trusts,  power  of  steward  to  forbid  reference  to,  322 
uses  declared  by,  320 
voluntary,  is  voidable,  322 
tenure  of,  at  will  of  lord,  by  copy  of  Court  roll,  12 
timber  generally  belongs  to  lord,  12 

Y  Y   2 


-*}i    :sLrL  r:  ?22LZ£zr.iiT  afftWRT^rrii^g  .kJD  Kia 


caftiCKmiOS  if  sscei^  sl  snrRnDBe  ly.  I'll. 
'z^:xDjet^  if  l*iri  5;r  «Ie  if  srcyiiiiiM  a. 

pr-,»:*r  fCj!*  i/  a:r:i:JCTiL  €3 
pHT'Ti  i»Fi  y  lazii  "7.  *4  <  WIT. 

Mssicpal,  (SI 

pQ^Iie  eocnpcaieiy  SI  if  Jif. 

UniTerstiei  ud  CoUc^  M 
teal  ol^  liow  prored,  63,  b. 

COSTS 

of  MWiriHiCi'i  under  eoTcnant  fcr  foitlMr  asHmaee,  219^  847 
iA  coDTtjznct  in  conddezation  <^  imtfhaige,  55dy  b. 

COUNSEL, 

eoreiuuit  for  further  attanmce  as  pmchaaez''^  afaall  adviae^  efleet  o(^ 

COVENANTS, 

yenerallyf 

actions  on  covenants,  307  d  mq. 

bankmptcj  no  bar  to,  311,  312 

trostee  in,  power  o(  to  ^i^ol^im  onerou 
property,  314 
breach   of  corenanta  for  title,  bj  whom  should  be 

brought,  318,  313 
costs  of,  311 
equitable  relief^  312 
measure  of  damages,  309,  310 
Statute  of  Limitations,  openti<v^ 
of,  308,  309 
of  restrictiye  covenants,  by  whom  ahooll  ^ 

brought,  302,  303 
non-ezecution  of  deed  by  ooT^ 

nantee  immaterial,  307, 306 
right  to  sue  lost,  when,  303, 301 
what  amoimts  to,  306 


J 
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COVENANTS— con<tnw(L 
gmeraH/y — ctmtinued. 

actions  on  breach  of  restrietiye,  what  damage  will  support  action, 

305 
assigns  to  be  expressly  mentioned  in,  when,  214 
bind  parties  notwithstanding  non-execution  of  deed,  211 
consideration  not  necessary  to  support,  160 
controlled  by  recitals,  when,  132 
deed-poll  may  contain,  211 
definition  of,  211 

different  kinds  o^  real  and  personal,  212 
frame  o^  214 

heirs  within  benefit  and  obligation  of,  212,  213 
joint  and  several,  213 

liability  of  solicitor  as  to  insertion  of  improx)er,  234 
recitals  may  amount  to,  211 
restrictive  words  in,  operation  of,  234,  n. 
usual,  in  leases,  what  are,  215,  n. 
words,  no  particular  required  to  make,  211,  212 
fcT  prodvLction  of  title-deeds^  Ac, 
agent,  liability  of,  under,  255 
by  trustees,  &c.,  usually  limited,  255 
Court  rolls,  copies  of,  production  of,  255 
runs  with  land,  whether,  252,  256 
statutory  acknowledgment,  &c.,  equivalent  to,  251 
will  not  affecting  property,  on  sale  by  heir  at  law,  255 
fcrUtU^ 

actions  for  breach  of,  308  et  uq. 

as  to  copyholds,  how  made,  215,  328,  329 

bar  of  right  to,  by  conditions  of  sale,  &c,  243,  n. 

beneficiaries  not  bound  to  give,  on  sale  by  Court,  218 

estoppel,  how  far  affects,  282 

express,  against  incumbrances,  effect  of,  considered,  242 

jointress,  whether  should  now  give, 

225 
liquidator  of  company  should  give, 

493,  n. 
what  should  be  excepted  out  of, 
242 
for  further  assurance,  breach  of,  what  is,  246,  249 

costs  of  assurances,  247 
counsel's  advice  as  to,  245 
disentailing  deed,  whether  may  be 

required  under,  248 
distinct  assurances,  when  necessary, 

247 
duplicates,  execution  of,  under,  250 
examination  of  assurance,  right  of 

covenantee  to,  246 
•    "  reasonable  act,"  meaning  of,  245 


an    crosx  TO  gfarnffrr. 


3Aiir  :tit: 


40.25*1.  ir* 


p»tilabie  oj  .srv^^  ^^ASL  5^ 


ai!:u  if  Gort  ant  fflv»3ed  'd^.  34^ 
dijcarhance:^  what  smnniiB  sd.  5ffi 

Bi*2iect«  or  <ieianii3.  w!iac  as»  341 
^  p«rmit  or  3ii:fi»','  nn'Mfng  a£.  £lL  2t3 
wronofiil  acts,  33fL  33d 
for  rurfit  to  cr*iiTej,  hivsriL  at  wl 

rnfr.InfJRJi  ol 


diiecticiL  o€b€iie6euiI 


joist  tCBBBlii^  23S 

f****-»*  for  Hfe 

ffnaarta  in 

trastee%&e^  221 
limitatioQ  ol^  vidi 


of  eop7]u>U%  228 

leaielioldfl^  22ft,  229 
mn  with  land,  229 
•eope  and  extent  of ,  232  «f  «Bf  . 
■olicitor  adqpdiig,  protected,  234 
TBmtion  and  extenaioii  of,  227 
in  frtrgti"»fr*T  of  leaseholdsy  347  €f  asg. 

penonal  chattels^  &c^  368 
ecmrejanee  under  Lands  Clanaea  Act  hj  oompaDj,  IGS^ 
231 
notice  of  defect  in  title,  effect  of,  260 
preanmption  aa  to  reftrictions  o^  215,  n. 
vendor  generally  boond  to  give,  215 
with  whom,  afaoold  be  made,  279 
rimndng  vrUh  the  Umd, 

benefit  of,  whether  rana,  266  et  teq. 

eestni  que  uae  entitled  to  benefit,  278,  279 
eitoppel,  covenantee  entitled  only  by,  282 
incorporeal  hereditamenta,  274  et  acq. 
personalty,  277 
privity  of  estate,  269  et  eej. 
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COVENANTS— «)n<*nt*«rf. 

running  with  (he  land — continued, 

timber,  lestriction  on  felling,  271,  272 
obligation  of,  whether  runs,  267  et  te^ 

covenantee  having  no  interest  in  the  land,  261 

distinction  between  grants  of  rents,  &c,  and  covenants  for 

payment,  262 
maintenance  of  watercourse,  262 
payment  of  rentcharge,  261,  263 
production  of  title  deeds,  264 
repair  of  road,  265 

sea  wall,  260 
user  of  road  subject  to  payment  of  tolls,  265 
restrictive  covenants — ^notice — Tulk  v.  Moxhay,  288  et  seq. 
actions  for  breach  of  restrictive  covenants,  302 
right  to  sue  lost  by  acquiescence,  304 

waiver,  303 
what  damage  will  support  action,  305 
what  will  amount  to  breach  of  covenant,  306 
as  to  building,  289  et  eeq,,  301,  306,  307 
carrying  on  trades,  291,  306,  307 
purchase  of  beer,  &c.,  291 
constructive  notice,  298,  299 
grants,  when  covenants  amount  to,  296  et  eeg. 
intention  of  parties  material,  300  et  seq, 
mandatoiy  injunctions  to  compel  execution  of  works  in  ac- 
cordance with  covenants,  294  et  seq, 
perpetuity,   whether  created  by  restrictive  covenants,  292 

etieq. 
watercourse,  erection  of  buildings  interfering  with,  297 

CREDITOR, 

purchase  by,  of  land  sold  under  execution,  112 

CROWN, 

licence  by,  to  corporation  to  hold  lands,  84 
sale  of  lands  of,  60 

CURTESY, 

holds  life  estate  under  "settlement  made  by  wife  for  purposes  of 

Settled  Land  Acts,  450,  n. 
tenant  by,  when  party  to  wife's  conveyance,  122 

CUSTOM 

of  manor,  316  et  seq. 

trade,  mode  of  delivery  of  chattels  depends  on,  17 

CUSTOMARY  FREEHOLDS, 

nature  and  incidents  oi^  15,  341,  342 


1 
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DATE 

of  deed,  inconButency  as  to^  21 

of  delivery,  deed  speaks  from,  21 

proper  place  for  ixiBertiii|^  of  deed  poll,  117 

indenture,  21, 115 
redtals  as  to,  of  conyeyances,  &c,  139,  n. 

DEEDS, 

assignments  of  leaseholds  must  be  by,  16 

attestation  of,  21 

chattels  may  be  transferred  by,  17 

consideration  not  necessary  to  support  contract  by,  150 

corporation  must  execute  under  common  seal, '61 

date  of,  inconsistency  as  to,  21 

where  several  deeds  executed  on  same  day,  1 16 
delivery  of,  20 

deed  spealcs  from,  not  from  date,  21, 116 

when    executed  by  aevBtal  eonvigriiig 
parties,  115,  n. 
easement,  conveyance  of,  must  be  by,  542,  n. 

execution  of,  by  covenantee  not  material  to  action  on  coTenant^  907, 306 
formal  parts  of,  20  et  aeq,,  116  etteq. 
indenture,  definition  of,  23,  n. 

introductory  words  of,  115 
indorsed,  description  of  parties  in,  125 

recital  of,  147 
of  title,  right  to  custody,  delivery,  or  production  of,  251  et  m. 
absolute  owner,  252 
heir-at-law,  254 
joint  owners,  &c.,  253 
mortgagor,  254 
remainderman,  253 
purchaser,  251 
poll,  estoppel  by,  137 

frame  and  nature  of,  24 
introductory  words  of,  115 

to  vest  lands  in  company  under  Lands  Clauses  Act^  87 
punctuation  not  regarded  in  construction  of,  24 
supplemental,  description  of  parties  in,  125 
introductory  statement  in,  149 
recital  of,  147 
And  see  "  Purehate  Deeds," 

DELIVERY, 

chattels  pass  by,  17 

conveyance  by  corporation  good  without,  62 

DEVOLUTION 

of  trust  and  mortgage  estates,  465,  n. 
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DISTRESS 

for  recoveiy  of  tithe  rentcbarge,  659^  n. 
none,  where  whole  term  is  transferred,  345 
on  assignee  of  part  of  leaseholds,  355 

powers  o4  as  to  inserting  in  assignment  of  part  of  lands  held  under  a 
lease,  635,  n. 

DISTRINGAS, 

notice  in  lieu  of,  364 

DOWER, 

attendant  term  to  bar,  119,  n. 

concurrence  of  trustee,  when  necessary,  120 

dedaiation  against^  unnecessary  with  regard  to  partnership  property, 

413,  n. 
Dower  Act,  120  d  te^. 
nature  of,  383,  n. 
release  of,  379,  n.,  382,  n. 
to  what  lands,  attaches,  119 
uses  to  bar,  119,  n.,  380,  n. 

DUCHY  OF  CORNWALL, 
sale  of  lands  of,  60 

DUCHY  OF  LANCASTER, 
sale  of  lands  of,  60 

EASEMENTS, 

apparent,  what  are,  194 

appurtenant  to  land,  when  pass  by  conveyance,  193  et  ieq. 

creation  of,  542,  n. 

deed  necessary  to  convey,  542,  n. 

definition  of,  638,  n. 

distinction  between,  and  profits  d  prendre,  538,  n. 

dominant  and  servient  tenements  essential  to,  539,  n. 

extinction  of,  539,  n. 

grant  of^  by  way  of  use,  543,  n. 

liberal  construction  of  instrument  purporting  to  be,  542,  n. 
in  gross,  none,  539,  n. 
necessary,  grant  and  reservation  of,  implied,  181 

what  are,  182 
obligations  of  grantor  o^  540,  n. 
reservation  of,  543,  n. 
revivor  of  extinguished,  186  et  uq, 

ECCLESIASTICAL  CORPORATION, 
.  purchase  of  land  by,  85 
sale  of  land  by,  64»  650,  n. 

ENFRANCHISEMENT 

of  copyholds  purchased  by  railway  company,  516,  n. 
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ENBOLMENT. 

of  lMi;gim  and  wtltj  8 

euufdjance  bj  tfngnt  in  tiil,  S7y  n^  88 

ci  eoffjhoUa,  33Z 
of  eopyhoMa  ymibjaed  by  jmStmmj  compny, SlS^i. 
toaehool  boida,  51%  n,,  md  aee  "  Addtrnda' 
to  tnutcw  of  ch«ritifi^  86,  652;  n. 

EQUnr  OF  KEDEMFTIOy, 

pnTchaae  oC^  preesntioQS  and  foxm  of  euuvejauee  on,  459,  b. 
poichaaer  liable  to  fmj  mortgage  debt^  461 

ESTOPPEL, 

assignee  whedier  fntitlpd  to  benefit  o^  286 

bj  receipft  danae  in  oonTejance,  158 

bj  rental,  natoze  and  effect  a[y  132  d  seq. 

of  title,  covenantee  how  fax  affected  bj,  286 
to  what  aasimnces  it  extends,  134  et  aeq, 

by  nmender  of  copyholds,  none,  134^  n.,  626,  n. 

corenantB  for  title,  how  affected  bj,  282 

in  pais,  284 

title  by,  no  bar  to  action  on  covenant  for  finther  aasozance,  25(^  ^ 

EVIDENCE, 

of  conaidezBtion  for  conveyance  admissible,  150 
identity  of  map  or  plan  referred  to,  172 
parcels  intended  to  pass  by  conveyance,  170  et  ttq, 
recitals  insftTlfd  to  create,  142,  143 
tithe-commntation  map  not,  of  boondaiies,  166^  n. 

EXCEPTIONS, 

ambigaous,  election  of  grantor  in  case  o^  179 

constmction  o^  180 

of  mines  and  minerals,  powers  of  working,  &c.,  carried  by,  177 

requisites  to,  179 

rights  and  appurtenances  pass  by,  179 

sporting  right  not  an,  180,  n. 

EXECUTORS, 

accruer  of  title  of,  to  personalty,  343 
bargain  and  sale  of  copyholds  by,  334 
completion  of  testator's  contract  for  sale  by,  35 
conveyance  by,  in  execution  of  testator's  contract,  611,  n* 
devolution  to,  of  trust  and  mortgage  estates,  33,  611,  n. 
duty  of,  as  regards  land  contracted  to  be  purchased  by  tesbto') 
legal  estates,  whether  capable  of  being  passed  by,  36 
personal  estate,  including  chattels  real,  passes  to,  343 
power  of,  to  sell  land  of  testator,  35 
powers  of,  whether  survivor  can  exercise,  631,  n. 
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'EXKCTJTOBS—carUinned. 

pmchase  by,  liable  to  be  set  aside,  108 

purchaser  from,  whether  boimd  to  inquire  aa  to  payment  of  testator's 
debts,  36,  n. 

FARM, 

grant  of,  what  passes  by,  174 

FENCES, 

presumption  as<to  property  in,  ld3 

FEOFFMENT, 

consideration  for,  4 
formalities  required  for,  3 
nature  and  effect  of,  3,  520,  n. 
tortious  operation  of,  abolished,  4 

FIXTURES, 

what,  pass  by  conveyance  of  lands,  &&,  195 

FRAUDS,  STATUTE  OF, 

writing,  instrument  in,  required  to  convey  land  by,  3, 16 

GARDEN, 

grant  o^  what  passes  by,  174 

GAVELKIND,  CUSTOM  OF, 
feoffment  by  infant  under,  4,  66 

GENERAL  WORDS, 

conveyances  of  land,  &c,  now  imply,  184,  189  et  seq, 
effect  of,  in  reviving  extinguished  easements,  186 
what  will  pass  by,  185, 186 

GLEBE, 

sale  of,  650,  n. 

GOODWILL, 

assignments  of,  365,  366, 664,  n« 

GRANT, 

corporeal  hereditaments  lie  in,  10 

covenants  for  title  implied  under  Lands  Clauses  Acts  by,  162 

restrictive  covenants  amounting  to,  296  et  seq. 

use  of  word  not  necessary  to  conveyance,  162 

GUARDIANS, 

purchases  by,  from  wards,  liable  to  be  set  aside,  109 
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HABENDUM, 

''all  the  estate"  daiue  may  oonttol,  203,  n. 
declaration  of  naea  genendlj  follows,  205,  206 
new  grantee  or  matter  not  to  be  inserted  in,  205 
office  and  place  o^  200^  207 
omitted  in  what  conveyanoes,  206 
rentchaiges,  &c.,  limited  by,  200, 209 
repngnancy  between,  and  premiaee^  203  el  mq, 
subject  to  incumbrances,  restrictions^  &c.,  210 
void  limitations  in,  effect  of,  204^  206 
words  of  limitation  in,  207  €t  99q, 

HEREDITAMENTS, 
meaning  of  word,  174 

HOMAQE, 

presentment  by,  not  now  necessary  to  alienation  of  copyholds,  13 

HOUSE, 

grant  of,  what  passes  by,  174 

INCORPOREAL  HEREDITAMENTS^ 

benefit  of  covenants,  whether  runs  with,  274  €t  sej. 
easements  are,  638,  n. 
lie  in  grants  11 

INCUMBRANCES,  ^ 

covenants  against,  242 
And  see  "  CovenamU/* 

INDEMNITY, 

against  rent  and  covenants  of  lease,  360  el  $eq. 

by  purchaser  from  official  liquidator  of  coxnpazij,  498^  a. 

INFANT, 

absolutely  entitled  to  be  as  tenant  for  life,  68 

appointment  of  persons  to  convey  on  behalf  o^  69 

consent  of,  to  varying  investments^  66 

contracts  by,  66,  67,  89 

conveyance  by,  under  collateral  power,  66 

custom  of  gavelkind,  3,  66 

on  behalf  of,  imder  Settled  Land  Act,  1882... 68^  471  b. 

where  a  married  woman,  470,  n. 
feoffment  by,  3,  66 

fraud  by,  66 

jurisdiction  over  lands  of^  68 

partnership  share  of,  in  lands  belonging  to,  69 

purchase  of  land  by,  89 

power  of  sale  not  exercisable  by,  66 

share  of,  inclusion  of,  in  conveyance  of  land  by  oo-owneza,  476,  n. 
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INVESTMENT, 

consent  of  infant  to,  66 

of  capital  moneys  in  puidiaae  of  lands  under  Settled  Land  Act,  1882 
...81 


JOINT  TENANTS, 

alienation  of  land  by,  30 

fines  on  admittance  of,  to  copyholds,  339 

habendum  of  conveyance  to,  208 

lights  o^  as  to  custody  of  title  deeds,  253 

JOINTRESS, 

whether,  should  now  give  express  coTenant  against  incumbrances,  225, 
226, 419,  n. 

I.AND, 

mtaning  of  word,  174 

LAND  TAX, 

devolution  of,  662,  n. 

distress  for,  whether  a  ^  disturbance "  in  breach  of  covenant  for  quiet 

enjoyment)  242,  n. 
redemption  of,  663,  n. 

LANDS  CLAUSES  ACTS, 

accommodation  works,  504,  n. 

agreements  under,  for  purchase  of  lands,  86,  499,  n.,  501,  n. 

compensation  under,  500,  n. 

conveyance  does  not  pass  mines,  &c.,  unless  mentioned,  191,  501,  n. 

of  copyholds,  enrolment  of,  515,  n. 
covenants  for  payment  of  rent,  &c,  whether  necessary  in  conveyance  of 
leaseholds  to  company,  518,  n. 
for  title  implied  by  word  "  grant,"  162,  231 
whether  vendor  must  give,  230, 231 
deed  poll  under,  to  vest  lands  in  company,  87,  511,  n« 
•      limited  owners,  &c.,  purchase  from,  501,  n. 
lunatics,  purchase  of  lands  of,  501,  n. 
mines  and  minerals,  exception  of,  out  of  conveyance,  191,  501,  n. 

power  of  owner  to  work,  if  not  purchased,  178 
notice  to  treat,  effect  of,  87 
pre-emption,  vendor's  right  of,  65] 
purchase  of  house,  building,  or  manufactory,  519,  n. 

lands  under,  58,  86  d  ieq,,  499,  n.,  501,  n. 
rent-charges,  501,  n.,  502,  n. 
special  jury,  507,  n. 
superfluous  lands,  sale  of,  65 
title  defective,  procedure  where,  87 
vendor's  lien,  how  enforceable,  157 
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LEASEy 

forfeiture  of^  is  breach  of  coyenant  for  quiet  enjqymfiiit  eonfamei  n 

nnderleaae,  243,  n. 
parol,  deed  necessaiy  for  awrignmeiit  o^  17 
recital  of,  129 
renewal  of,  trustee  may  not  obtain,  for  hia  own  benefit^  9G,  n. 

LEASE  AND  BELEASE, 

conveyance  of  fireeholds  by,  9 

LEASEHOLDS, 

assignment  of,  16, 343  et  ieq, 

covenants  in,  347  d  teg. 
And  see ''  ChwnofnU.^ 

deed  necessary  to,  16,  344 

desciiption  of  parcels  in,  176,  345 

frame  of,  346 

habendum  in,  207 

operative  words,  346 
recitals  in,  345 
recital  of  title  to,  145, 148 

sale  of^  in  lots,  modes  of  conveyance  on,  349,  354,  638,  n.,  640^  n. 
settlement  of,  purchased  under  Settled  Land  Act,  1882,... 83 

LICENCE, 

in  mortmain,  86 

of  Board  of  Trade  to  company  to  hold  land,  89 

of  Crown  to  corporation  to  hold  land,  84 

of  lord  for  sale  of  copyholds  to  corporation  not  now  necesBBiy,  84 

LIEN 

of  vendor  for  unpaid  purchase-money,  157 

LIQUIDATOB  OF  COMPANY, 

covenants  for  indemnity  against  rent,  &c.,  by  purchaser  from  ofBeul, 
498,  n. 
for  title  by,  493,  n. 
powers  of  official,  494,  n. 

LUNATIC, 

acknowledgment  of  conveyance  of  married  woman,  77 
committee  of,  execution  of  conveyance  by,  122 

powers  of,  to  convey  lands  under  Landa  daosei  i£^ 
510,  n. 
purchase  of  land  by,  91, 482,  n. 
sale  of  land  by,  and  on  behalf  of,  75  d  uq. 


MANOB, 

definition  of,  42,  n. 

grant  of,  what  passes  by,  174, 175 
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MAP  OR  PLAN, 

evidence  as  to  identity  of,  172 

reference  to,  in  description  of  parcels,  l6Set  $eq. 

tithe  commutation,  not  evidence  as  to  boundaries,  166,  n. 

MARRIED  WOMAN, 

accruer  of  title  of,  72 

acknowledgment  of  deed  by,  71 

and  undertaking  as  to  title  deeds,  476,  n. 

appointment  by,  473,  n. 

bare  trustee,  74 

contracts  by,  70  et  teq,,  89  et  ieq. 

conveyance  by,  121,  473,  n. 

of  customary  freeholds  of,  342 

on  behalf  of^  being  an  infemt,  470,  n. 

"  dispose  of,"  proper  words  of  conveyance  by,  163,  474,  n, 

fireebench  attaches  before  admittance  to  copyholds,  325 

purchase  of  land  by,  89  et  seq, 

restraint  on  anticipation,  91 

sale  of  lands  of,  70  et  eeq, 

separate  use,  74,  121 

surrender  of  copyholds  of,  318 

MAXIMS, 

cujus  est  solum,  ejus  est  usque  ad  coelum  et  ad  inferos,  191 
falsa  demonstratio  non  nocet,  169 
lex  non  cogit  ad  impossibilia,  307 
verba  illata  inesse  videntur,  167 


MERGER 

of  mortgage  on  purchase  by  mortgagee,  463,  n. 
tithe  rentcharge,  669,  n. 

MESSUAGE, 

meaning  of  word,  176 

MINES  AND  MINERALS, 

conveyance  of  land  generally  passes,  191 
exception  of,  out  of  conveyance,  177 

under  RaUways  Clauses  Consolidation 
Acts,  501,  n. 
purchase  of  land  subject  to  reservation  o^  under  Settled  Land  Act, 

1882... 81 
right  to  work,  generally  implies  access  to  surface,  640,  n. 
sale  of  surface  apart  from,  under  a  power,  32 
under  copyholds  generally  belong  to  lord,  12 
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MORTOAQE, 

merger  o(  on  porchaBe  hj  mortgagee,  463^  n. 

purchaser  of  equity  of  redemption  liable  to  pay  off^  461,  &. 

recital  o^  145 

sale  under  power  contained  or  implied  bj  statute  in,  59 

mortgagee  selling  undcar,  cannot  pucbiae^  95)  III 

MOBTGAQEES, 

conveyance  by,  implied  covenants  for  title  in,  221 

covenants  against  incumbrances  only  given  by,  243 

notice  to,  on  purchase  of  equity  of  redemption,  459,  n. 

party  to  conveyance,  when  proper,  118 

pnichase  by,  of  land  sold  xmder  power  in  mortgage,  96,  111 

realising  security  of,  in  bankraptcy,  623,  n. 

sale  by,  59 

MOBTGAQOR, 

acknowledgment,  &c,  as  to  tide  deeds  cannot  be  given  by,  609,  n. 
right  of,  to  production  of  deeds,  254 

MOBTMAIN  ACTS, 

copyholds  are  within,  317 

enrolment  in,  of  conveyances  for  schools,  519,  n. 

restrictions  imposed  by,  on  conveyances  to  charities,  85, 86 

NOTICE, 

constructive,  160,  299 

in  lieu  of  distringas  on  stock,  364 

of  assignment  of  chose  in  action,  18,  19,  675,  n. 

policy  of  assurance,  676,  n. 
of  defective  title,  effect  of,  250 

intention  to  exercise  powers  of  sale  by  tenant  for  life,  53 

take  lands  compulsorily  under  Landa  ClanseB  Acts,  6" 
work  mines,  &c.,  not  purchased,  178 
of  restrictive  covenants,  binds  assignSi  288  et  ieq. 
And  see  '*  Covenants/* 

PABCELS, 

alterations  in  nature  of  property  to  be  noticed  in,  173 
evidence,  how  far  admissible  to  explain,  170  et  $eq. 
exceptions  and  reservations  out  o^  177  e£  m;. 

And  see  "  Exertions/*  ^  Reaarvations/* 
insufficient  description  of,  172, 173 
mode  of  describing  in  conveyance  of  freeholds,  165 

surrender  of  copyholds,  320 
"  parcel  or  no  parcel,"  166 
reference  to  map  or  plan,  168, 169 
occupancy,  167 
recitals,  170 
schedules,  167, 168 
terms  used  in  describing,  173  et  seq. 
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PARISH  AUTHORITIES, 
purchase  of  lands  by,  85 

PARTIES  TO  PURCHASE-DEEDS, 
all  persons  interested  to  be  made,  117 
arrangement  of^  123 
concnrrence  of  necessary,  vendor  must  obtain,  122 

same  person  in  several  capacities,  124 
deecription  of,  in  conveyances,  124  et  seq, 

recit^  146, 147 
whether  persons  who  are  not,  can  take  under  conveyance,  124 

PARTNERSHIP, 

conveyances  of  land  by,  408,  n. 

to,  409,  n.,  411,  n.,  413,  n« 
declaration  against  dower  imnecessary  in  conveyance  to,  413,  n. 
in&nf s  share  of,  is  within  Settled  Land  Act,  1882,  s.  59... 69 
receipt  of  partner  generally  binds,  410,  n. 

VEER, 

proper  description  of,  in  deed,  125 

PERPETUITY, 

covenants,  restrictive,  whether  create  a,  292  et  aeq. 

powers  of  re-entry  on  breach  of  covenants,  whether  create  a,  569,  n. 

POLICY 

of  life  assurance,  assignable  without  power  of  attorney,  19 

POWER, 

cf  attorney, 

assignment  of  chose  in  action  absolutely  does  not  now  require,  IS 

biUs  of  exchange,  &c.,  transferable  without,  19 

infant  cannot  give,  66 

policies  of  life  and  marine  assurance  assignable  without,  19 
of  tale  contavned  in  or  implied  by  mortgage,  * 

mortgagee  selling  under,  cannot  purchase,  95,  111 
of  mI&  in  settlement  or  will,  • 

"appoint"  proper  word  of  conveyance  under,  163 

assigns  of  trustees,  whether  can  sell  under,  33 

auction,  sale  by,  subject  to  conditions  as  to  title,  &c.)  32 

discretion  of  donees  of,  not  interfered  with,  32 

duties  and  liabilities  of  donees  of,  31 

indefinite,  whether  valid,  41 7,  n. 

infEuit  cannot  exercise,  66 

proper  and  usual  to  be  inserted,  31 

recital  of  conveyance  under,  129 

revocation  of  uses  of  settlements,  &c.,  418,  n, 

sale  not  authorised  by  power  to  mortgage,  31 

B. — ^VOL.    V.  Z  Z 
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TOWEB,— continued. 

of  sale  in  eettlemevi  or  wiU — continued, 
sale  of  equity  of  redemptioii  under,  31 

surface  apart  from  mines  under,  32 
time  within  which  exerdseable,  32 
to  purchase  Lmd, 

conveyance  to  trustees  purchasing  under,  79,  80 
interests  of  all  beneficiaries  to  be  considered,  79 
title,  78 
valuation  of  property  purchased,  78 

PRE-EMPTION, 

vendor's  right  of,  under  Lands  Clauses  Acts,  66 

PROFIT  A  PRENDRE, 

distinction  between,  and  easement,  538,  n. 

PUBLIC  HEALTH  ACT,  1875, 

purchase  of  lands  for  purposes  o^  85,  520,  n. 

PURCHASE  DEED, 

acknowledgments,  &c.,  as  to  production  of  deeds,  ftc,  251  et  teq. 
consideration,  statement  of,  149  et  seq. 
covenants  in,  generally,  211  et  seq, 

for  production  of  deeds,  215  et  seq. 

title,  215  et  seq. 
restrictive  (Tulk  v.  Moxhay),  288  et  seq. 
running  with  land  (benefit),  268  et  seq. 

(obligation),  257  et  seq. 
date  o^  statement  of,  115 
definition  of,  1 
estate  clause,  196  et  seq. 
exceptions  and  reservations,  177  et  seq. 
habendum,  place  and  office  of,  200 

repugnancy  between  premises  and,  201  et  seq. 
introductory  words  of,  115 
limitation,  words  of,  378,  n. 
operative  words,  frame  of,  161  et  seq. 

when  controlled  by  recitals,  130  et  seq. 
parcels,  description  of,  164  et  seq. 

And  see  "Parcels.** 
parties  to,  arrangement  and  order  of,  123 
description  of,  124  et  seq. 
who  are  proper,  117  et  seq. 
receipt  clause,  157  et  seq. 
recitals,  128  et  seq. 

And  see  ^  Recitals.*^ 
uses,  declaration  of,  206  et  seq. 
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PURCHASE-MONEF, 

lien  of  vendor  for  unpaidi  167 
lecitalB  as  to  payment  of^  149 

RAILWAY  COMPANY, 

accommodation  works,  504,  n. 

exception  of  mines,  &c,  from  conveyance  to,  501 

pnzchases  of  land  by.    See  '^  Lands  Clauses  Acts/* 

RECEIPT, 

by  solicitor,  of  parcbase-money,  161 
clause  in  conveyance,  157  et  seq, 
endorsement  of,  158 

RECITALS, 

''all  tbe  estate "  clause  controlled  by,  197 

as  to  agreements  for  sale  or  purchase,  149 

births,  deaths,  marriages,  ftc,  129,  142 

consideration  for  lecited  deed,  147 

conveyance  under  a  power,  129 

defiEiult  of  issue,  140 

indorsed  deeds,  147 

lease,  129 

leasehold  title,  145,  148 

mode  of  payment  of  purchase-money,  149 

mortgage,  145 

sale  by  auction,  148 

seisin  of  vendor,  133, 140, 142 

settlements,  141 

several  titles  recited  in  same  deed,  144 

supplemental  deeds,  147 

will,  141,  144, 145, 148 
non-revocation  of,  140 
commencement  of,  133 
covenants,  how  far  controlled  by,  132 
description  of  parties  to  recited  deeds  in,  146  147 
different  kinds  of,  narrative,  general,  particular,  and  introductory, 

145  et  seq. 
estoppel  by,  132  ^  seq. 
evidence  created  by  insertion  of,  142, 143 
general,  what  are,  145 
incorrect,  validity  of  conveyance  not  affected  by,  129, 130 

vendor  may  object  to,  81 
introductory,  what  are,  148 
leasehold  parcels  usually  described  in,  176,  345 
object  and  scope  of,  129 

of  sale  by  auction  generally  not  advisable,  148,  632,  d. 
operative  part  of  conveyance,  how  far  controlled  by,  130  et  seq.y  170 
order  of  arrangement  of,  143 

z  z  2 
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RECITALS— ^xmemuetL 

order  where  several  titles  are  recited,  144 
particular,  what  are,  146 
roles  as  to  framing,  139  et  ieq. 

facts  not  inferences  to  be  stated,  139,  466,  n. 

negative  recitals  to  be  avoided,  140 

relevancy  of  recitals,  140  et  seq, 
twenty  years  old,  and  upwards,  to  be  evidence,  142 
what,  to  be  inserted  in  indorsed  or  supplemental  deeda^  149 

RECREATION, 

purchase  of  land  by  urban  authorities  for  purposes  o^  523,  n. 

REDEMPTION, 

equity  of,  conveyance  of,  459,  n. 

precautions  to  be  observed  on  purchase  of,  459,  n. 
purchaser  of,  liable  to  pay  off  mortgage,  461 
of  land  tax,  663,  n. 
quit  rents,  &a,  do  not  apply  to  rentcharges  reserved  on  sales,  560^  s. 

REGISTRATION, 

vendor's  lien  waived  by  permitting,  157 

RELEASE, 

of  dower,  379,  n.,  382,  n. 
statutory,  conveyance  of  land  by,  9 

RENTCHARGE, 

conveyance  for,  costs  of,  555,  n. 

how  affected,  209,  210 
stamp  on,  370,  556,  n. 
covenant  for  payment  of,  vendor  entitled  to,  558,  n. 

whether  runs  with  Lmd,  261,  263 
grant  of,  issuing  out  of  estate  tail,  void,  27,  n« 
limitation  as  to  recovery  of,  210 
powers  of  distress  and  entiy  for  recovery  of,  557,  n. 
purchase  in  consideration  of,  under  Lands  Clauses  Acts,  502,  n. 
redemption,  i«tatutoiy  powers  of,  do  not  apply  to,  on  sales,  560^  n. 
settled  lands,  whether  may  be  sold  in  consideration  of  under  Settled 

Land  Acts,  209 
Statute  of  Uses  extends  to,  278,  n. 

tenants  for  life,  &c.,  may  sell  in  consideration  of,  under  Lands  Glai&e» 
Acts,  209,  210 

RESERVATION, 
definition  of,  180 

of  necessary  easements,  implied  in  conveyance,  181  et  seq, 

on  contemporaneous  sales,  183,  184 
power  to  cut  timber,  &c.,  180,  181 
to  work  mines,  180 
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REVERSION, 

meaning  of  word,  176 

sale  of,  not  set  aside  for  nnder-valae,  156,  5D9,  n. 
succession  duty  on,  699,  n* 

SATISFIED  TERMS, 
nature  of,  416,  n. 

SCHOOL, 

conveyance  of  land  for  purposes  of,  enrolment  of,  86,  579,  n« 
nuisance,  not,  within  covenant  not  to  suffer  anything  which  may 

cause,  306 
purchase  of  land  for,  by  School  Boards,  518,  n. 

SEA-WALL, 

covenant  to  repair,  whether  runs  with  land,  260,  S99 

SEIGNORY, 

definition  of,  42,  n. 

purchase  of,  out  of  capital  moneys  under  Settled  Land  Act,  1882,«,81 
.  sale  of,  under  Settled  Land  Act,  1882.. .42 

SEISIN, 

livery  of,  3, 10 

recital  of,  advisability  and  effect  of,  133, 140, 142 

SETTLEMENT, 

covenants  for  title  where  vendor  claims  under,  216,  n. 
of  lands  purchased  under  express  powers,  80 

under  Settled  Land  Acts,  83 
production  of,  on  sale  by  trustees,  purchaser's  rights  as  to,  428,  n. 
revocation  of  uses  of,  in  conveyance  imder  a  power,  418,  n. 

SHARES, 

description  of,  in  conveyance,  175 
transfer  of,  19 

SHIP, 

transfer  of,  how  effected,  18 

not  within  Bills  of  Sale  Acts,  18 
Stamp  Act,  373 

SOLICITOR, 

covenants  for  title  implied  by  Conveyancing  Act,  1881,  protection  of 

adopting,  234 
description  of,  in  conveyance,  125 
liability  of,  as  to  insertion  of  improper  covenants  in  conveyance,  234 

as  to  production  of  title  deeds  under  client's  covenant,  265 
purchase  of  land  by,  having  conduct  of  sale,  95, 109 
receipt  of  purchase-money  by,  161 
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SPORTING  RIGHTS, 

not  exceptions,  nor  reservations,  180,  n. 

STAMPS  ON  CONVEYANCES  BY  WAY   OF  SALE, 
consideration  to  be  truly  stated  for  purposes  of,  20,  375 
where  consists  of  periodical  payments,  370 

stock  or  secaiities^  370 
where  separate  conveyances   of  parts  of  propotj  lie 

made,  371 
where  subject  to  future  payments,  &c.,  371 
conveyance  for  purposes  of  duty,  what  is,  1,  369 

of  land  abroad,  376 
duties  payable,  amount  of^  stated,  369 
exemptions  from  duty,  373 
mere  agreement  not  liable  to,  374 

principal  instrument  only  chained  where  several  instruments  are  re- 
quired, 372 
sale  of  annuities,  &c.,  372 
sub-purchasea,  371 

title  rentcharge,  deeds  for  releasing,  &c.,  exempt  from,  659,  n. 
vesting  orders,  376 
what  IB  a  sale  within  the  Stamp  Act,  373 

STOCK, 

description  of,  in  conveyance,  175 
transfer  of,  19 

STOP  ORDER, 

on  fund  in  court,  364 

STREAM.    See  "  TFatereourseJ* 

SUCCESSION  DUTY, 

covenant  for  payment  of,  on  sale  of  reversion,  599,  n. 

SUPERFLUOUS  LANDS, 

sale  of,  by  railway  company,  65 

powers  of  Metropolitan  District  RaiL  Co.  as  to,  65,  n. 

TENANT  FOR  LIFE, 

consent  of,  now  necessary  to  sales  of  settled  land  under  a  power,  37, 
54,  416,  n. 
to  investments  of  capital  moneys  under  Settled  Land  A0t| 
1882... 82 
.     powers  of  leasing,  &c.,  exercisable  notwithstanding  alienatiosi  of  lift 
estate,  402,  n. 
purchase  by,  of  settled  land,  37 
sale  of  fee  simple  by,  under  Settled  Land  Acts,  40  etteq. 

admittance  of  trustees  to  copyholds  unnecessary  on,  388 
assignee  of  life  estate,  consent  of,  necessary,  450 
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TENANT  FOR  LIFE— continued. 

sale  of  fee  Bimple  by,  under  Settled  Land  Acts — eorUinued, 
auction,  leseiration  of  biddings  at,  43 
best  price  to  be  obtained,  43,  209 
buildings,  restrictions  as  to,  43 
concurrence  with  co-owneis  in,  49 
contracts  for,  65 
conveyance  to  purchaser  on,  49 
copyholds  and  customary  freeholds,  50 
covenants  for  title,  implied,  proviso  restricting,  435,  n. 
definition  of  tenant  for  life  for  purposes  of  Acts,  42,  n. 
demesne  lands,  what  are,  44,  n. 
easements,  42 

exceptions  out  of  operation  of  Acts,  41 
heirlooms,  45,  46 
incumbrances,  transfer  of,  44 
infjEUit,  56,  69 

And  see  **  Infant/* 
investment  of  purchase-money,  55 
lunatic,  57 

manor  or  seignory,  42 

mansion  house,  restrictions  as  to,  44,  45,  432,  n. 
married  woman,  56 

mines  and  minerals,  exception  of,  43,  48 
notice  by,  of  intention  to  exercise  powers  of  sale,  &c.,  53 
payment  of  purchase  money,  55,  434,  n. 
prospective  increase  of  value  will  not  oust  tenant  for  life's  power 

of  sale,  43,  n. 
purchase  by,  of  settled  lands  sold  under  power,  112 
purchaser,  protection  of,  56 
rentcharge,  whether  settled  lands  may  be  sold  in  consideration 

0^209 
restrictive  covenants  as  to  user  of  land,  power  to  impose,  432,  il 
streets,  dedication  for,  47 
title,  stipulations  as  to,  43 
trustees  of  settlement,  appointment  o^  50 

notice  to,  53 
receipts  oi^  51 

recitals  should  show  who  are,  433,  n. 
wayleaves,  48 
■ale  of  fee  simple  by  Court  on  application  of,  &c,  under  Settled  Estates 
Acts,  37  et  seq. 
concurrence  of  beneficiaries,  39,  n. 
mines  and  minerals,  38 
notices,  39,  40 
nle  of  fee  simple  by,  under  statutory  powers  for  public  purposes,  &e. 

b*!  etieq. 
nle  of  life  estate  by,  26 

conveyance  by  way  of  demise  on,  402,  n. 
estate  pur  autre  vie  created  by,  403,  n. 
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TENANT  IN  FEE  SIMPLE, 
alienation  by,  26 

TENANT  IN  TAIL, 

alienation  of  copyholcbi  by,  28 

freeholdfi  by,  26  ei  $eq, 
disentailing  assniance  by,  28 

consent  of  protector  of  settlement,  SS9 

of  copyholds,  28 

of  equitable  estate  tail,  28 

under  Settied  Land  Acts,  30,  40  et  8eq, 

And  see  "  Tenant  far  Life," 
whether  may  be  required  under  covenant  for  further  ■wmrr'^j 
248 
enrolment  of  conveyance  by,  27,  n.,  28 
limitation  of  estate  from  death  o^  void,  27,  n. 
of  estates  granted  for  public  services  cannot  aliftnate,  28,  n. 
proper  words  for  creating  estate  tail,  26 
statute  '^  De  Bonis  Conditionalibus,"  27 

TENANT  PUB  AUTRE  VIE, 
nature  of  estate  o^  403,  n. 

TENANTS  IN  COMMON, 
alienation  of  Lmds  by,  30 
fines  on  admittance  of,  to  copyholds,  339 
hdbendwn  of  conveyance  to,  208 
rights  of,  as  to  custody  of  title  deeds,  253 

TENEMENT, 

meaning  of  word,  176 

TIMBER, 

conveyance  of  land  generally  passes,  191 

covenant  not  to  fell,  whether  runs  with  land,  271,  272 

exception  of,  out  of  conveyance,  177 

on  copyholds  generally  belongs  to  lord,  12 

TITHE  RENTCHARGE, 
distress  for,  658,  n. 
merger  of,  659,  n. 
nature  of,  657,  n. 

TITLE, 

by  estoppel  no  bar  to  action  on  covenant  for  further  assuranoe^  250 
defective,  acceptance  of,  not  a  ''  neglect  or  default "  within  covBUiiti 
against  incumbrances,  241 
right  to  remedy  of,  under  covenant  for  further 
249 
fraudulent  concealment  of  defect  in,  241 
recital  of  more  than  one  in  same  deed,  144 
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TRADE, 

coyenants  lestrictiye  of,  291,  306,  307 

to  refrain  from,  not  implied  by  assignment  of  goodwilli  365 
custom  0^  delivezy  of  chattels  depends  on,  17 

TRUST, 

dedaiation  of,  of  chattels,  17 

land  pnichased  under  power,  79 

TRUSTEES, 

authority  to  solicitor  to  receive  purchase-money  on  behalf  o^  161 
conveyance  by,  implied  covenants  for  title  in,  221 

to,  kahendum  in,  208,  209 
covenants  against  incumbrances  only  can  be  required  of,  243 
devolution  of  estates  of,  33 
estoppel  by  statements  in  conveyance,  133 
habendum  in  conveyance  to,  208,  209 
purchases  of  settled  lands  by,  95  et  seq. 
to  preserve  contingent  remainders  not  now  necessary,  403,  n« 

TRUSTEES  OF  SETTLEMENT  UNDER  SETTLED  LAND  ACTS, 
persons  appointed  to  sell  and  convey  infants'  lands,  where  no,  471 

UNDERLEASE, 

forfeiture  of  lease  is  breach  of  covenant  for  quiet  enjoyment  in,  243,  n* 

UNIVERSITIES, 

power  of^  to  purchase  lands,  85 
sell  lands,  64 

USES, 

declaration  o^  how  far  renders  statement  of  consideration  unnecessary, 

150 
to  bar  dower,  119,  n.,  380,  n. 

USES,  STATUTE  OF, 

conveyance  to  uses,  4et  ieq. 

estates  for  years,  6,  n. 

no  use  upon  a  use,  7 
copyholds  are  not  within,  321 
Isle  of  Man  not  within,  6 
lentchaxges  subject  to,  278,  n. 

WAIVER 

of  lien  of  vendor,  157 
restrictive  covenants,  303 

WARREN, 

grant  of,  what  passes  by,  176 
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WATER, 

conyeyance  of  land  pasaes  subtezraneaii  stream  o^  191 
corenant  to  supply,  whether  rons  with  land^  273 
easements  relating  to,  different  kinds  o^  5^,  n. 
giant  of,  what  passes  by,  176 
rights  as  to  flow  of,  640,  n. 

discharge,  on  land  of  another,  551 
to  take,  for  use,  are  easements,  551,  n. 
river,  bed  of,  to  whom  belongs,  192 

WATERCOUBSE, 

covenant  to  maintain,  whether  runs  with  land,  262,  297 
pollution  of,  552,  n. 
right  to  divert,  550,  n. 

flow  of  water  in,  549,  n. 
underground,  551,  n. 

WAY, 

deviation  by  grantee  of  right  of,  547,  n. 

discharge  of  public  right  of,  on  resale  of  lands  taken  under  Itfods 

Clauses  Acts,  157 
highway,  soil  of,  to  whom  belongs,  191 
strips  of  land  adjoining,  192 
of  necessity,  distinction  between,  and  way  of  convenience^  &39,  n. 
repairs  of,  whether  covenant  for,  runs  with  land,  265 

grantor  of  easement  liable  as  to,  540^  n. 
right  of,  grant  of,  does  not  pass  soil  of  road,  538,  n. 

what  rights  are  included  in,  546^  n. 
user  oi^  covenant  for,  subject  to  tolls,  whether  runs  with  land,  265,  273 

WILL, 

covenant  for  production  of,  not  affecting  property  sold  by  heir  at  law, 

255 
recital  of,  145, 148 
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ACCOMMODATION  WORKS, 

recital  as  to  confitraction  of,  by  railway  company,  603 

ACKNOWLEDGMENT, 
as  to  title  deeds,  381 

by  trasteea^  422 

relatmg  to  infant's  lands,  472 

ACT  OF  PARLIAMENT, 
ledtal  of  private,  437 

ADMINISTRATOR, 

conveyance  by,  in  performance  of  intestate's  contract,  468. 

ADMITTANCE, 
to  copyholds,  622 

recitals  of,  444,  623,  626 

ADVOWSON, 

conveyance  of^  663 

AGREEMENT, 

assignment  of  building,  670 

conveyance  pursuant  to,  under  Lands  Clauses  Act,  409 

recitals  ol    See'^JReoOob." 

ALTERATION, 

recital  of,  in  description  of  property,  610 

ANNUITY, 

conveyance  of  advowson  in  consideiation  of,  663       , 

land  subject  to,  620 
covenant  for  indemnity  against,  666 

APPOINTMENT, 

conveyance  by,  384,  416 

and  grant,  386 
by  revocation  of  user  and  new,  418 
of  trustees.    See  ^  TrusUea." 
recital  of  power  of,  384, 417 
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APPOBTIONMENT, 

of  rent  on  sale  of  part  of  leiueholds,  recital  of,  396,  608 
under  Lands  Clauses  Act,  recital  o^  517 
AndBee^iZsni." 

ABBITRATION, 

assignment  of  leaseholds  to  railway  company  when  oompensatioQ  ii 

detennined  by,  516 
proviso  for,  537,  593 
recital  o^  under  Lands  Clauses  Act,  516,  517 

ASSIGNEE, 

of  lease,  covenant  by,  to  pay  rent,  395 

of  life  estate,  consent  of,  to  sale  under  Settled  Land  ActB>,  449 

ASSIGNMENT.    See  "Tcible  of  Contents:* 

ASSURANCE, 

covenants  for  further,  379  n.,  382  n.,  493,  573 

ATTORNEY, 

livery  of  seisin  by,  memorandum  oi^  527 
power  0^  to  sue  on  agreement,  672 

AUCTION, 

assignment  to  purchaser  of  leasehold  lot  sold  by^  632,  640 

AWARD, 

recital  of,  under  Indosures  Act,  627 

Lands  Clauses  Act,  517 

BANK, 

recital  of  mortgage  to,  for  securing  current  account,  496 

payment  of  compensation  into,  under  Lands  dauses  Ac^  513 

BANKRUPTCY, 

conveyance  by  trastee  in,  and  mortgagees  of  copyholds,  623 

manor  and   large  estate, 
527 
recitals  of  proceedings  in,  528,  624 

BARGAIN  AND  SALE, 

of  copyholds  under  a  power,  628 

BOND, 

debt,  assignment  of,  675 
recital  of,  675 


INDEX  TO  THE  PRECEDENTS.  717 

BUILDING, 

agreement,  awrignTnent  oi^  670 

conyeyance  of  land  for,  483,  555,  671,  575,  579 

coyenants  for,  558,  569 

reBtrictiye  of,  by  pnicliaser,  398,  483,  574,  577 

deed  o^  to  accompany  conyeyance,  580 

BUSINESS, 

conyeyance  of,  as  going  concern,  664 

by  company  on  reconstroction,  488 

OHARITY, 

conyeyance  of  land  for  purposes  of,  652 

CHIEF  RENT, 

coyenant  to  pay,  569 

COMMITTEE  OF  LUNATIC, 
conyeyance  by,  of  freeholds,  479 

under  Lands  Clauses  Act,  510 
to,  for  lunatic's  residence,  481 

COMPANY, 

assignment  of  leaseholds  by,  485 

conyeyance  by,  of  business,  &c.,  on  reconstruction,  488 

freeholds  by  mortgagees  and  liquidator,  494 
land  for  building,  483,  579 

deed  of  coyenant  to  accompany,  580 
to  railway  company.    See  ^Lcmdt  Clauses  OonsolidaHon 
Act." 
recital  of  incorporation  of,  490 

resolutions  for  reconstruction  o^  490 

COMPENSATION, 

conyeyance  of  mines  subject  to,  530 
coyenant  to  pay,  for  injury  to  surface,  536 

CONSENT, 

of  assignee  for  yalue,  of  life  estate  to  sale  under  Settled  Land  Act, 

449 
of  lessor  to  assignment  of  lease,  393 

CONSIDERATION, 

additional,  coyenant  to  pay,  if  profits  of  business  increase,  669 
payable  by  instalments,  666 

CONVEYANCE  ON  SALE, 

forms  of.    See  "  TahU  of  ContenU/* 
recitals  o£    See  ''  BecUaUJ* 

CO-PARCENERS, 
conyeyance  by,  405 
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€0-PABTNEBa    See^PofifMri.*' 

COPYHOLDS, 

admittance  to,  622 

xedtaU  of,  444,  623,  626 
baxigain  and  sale  o^  under  power,  628 
conveyance  of,  bj  mortgagee  and  tnistee  in  bankrapti^,  683 

equitable  interest  in,  626 
under  lAnda  ClauBes  Act,  514 

Settled  Land  Act,  1882,  443 
with  freeholds  and  leaseholds^  399 
ooyenant  to  sozrender,  on  sale,  387,  400,  464 
sniiender  of,  on  sale,  388 

under  order  of  Court,  621 

deed  of  covenant  for  title,  to  accompany,  389 

CORPORATION.    Bee  "*  Mmicip(U  CfoiTporoHon/' 

COURT, 

conveyance  under  order  of,  of  copyholds,  621 

freeholds,  615 
with   sanction   of,  under  Settled  Land  Acts,  of  \o^ 

settled  in  trust  for  sale,  447 
of  mansion-house,  &c.,  431,  uu 
recitals  of  orders  ot    See  <<  BecitaU.'' 

of  appointment  by,  of  new  trastees,  438 

persons  to  convey,  470, 618 
trustees  of  settlement  under  Sew 
Land  Acts,  438^  444 
pa3rment  of  money  into,  617 
sale  by,  conveyance  on,  616,  621 

COVENANTS, 

against  incumbrances,  379,  n.,  381,  n.,  457,  n.,  673 

by  jointress,  419 
liquidators,  493 
by  assignee  of  lease  to  pay  rent,  395 
company  to  pay  rent-charge,  505 
lessor  to  accept  apportioned  rents,  608 
bypurehoier, 

as  to  frontage,  577 

exception  as  to  buildings,  577 

for  fence,  &c.,  to  be  in  accordance  with  plan,  577 

right  of  way,  573 
not  to  obstruct  light,  398 

use  vendor's  name  in  purchases,  668 
restricting  certain  trades,  669 
to  build,  &c.,  569 

carry  out  building  contract,  673 
contribute  towards  repairs,  &c.,  569 
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OOVENANTS— continued 
hy  purchater — continued. 

to  fence  in  land,  576 

indemnify  vendor,  655,  674 

from    consequences    of  using    his 
name,  669 
pave  streets,  569 

pay  additional  consideration  if  profits  increase,  669 
annuity,  655 
chief  rents,  &c,  569 
rent-charge,  562,  568 

and  perform  covenants,  392,  401,  558,  634, 
646 
taxes,  568 
repair  and  maintain  roads,  548,  577 

watercourse,  554 

lyvMdf^Tf 

not  to  carry  on  trade  within  certain  distance,  667 
damage  surface  by  working  mines,  536 
forfeit  policy  of  assurance,  676 
permit  certain  trades,  577 
that  policy  of  assurance  is  in  force,  676 
to  aUow  use  of  his  name,  667 

way,  Ac,  537 
deliver  list  of  customers,  667 
fence  shafts,  &c.,  536 
fiU  up  shafts,  &c.,  536 
introduce  customers,  667 
obtain  grant  of  lease,  672 

pay  additional  premium  on  policy  for  going  abroad,  &c., 
677 
damages  for  breach  of  covenant,  667 
deed  of,  to  accompany  conveyance  for  building,  580 

surrender  of  copyholds,  389 
for  further  assurance,  379,  n.,  382,  n.,  573 

by  liquidators,  493 
infant  to  convey  when  of  ag^,  478 
payment  of  mortgage  money,  461 
succession  duty,  598 
production  of  deeds,  472,  n.,  509 
quiet  enjoyment,  379,  n.,  381,  n. 
right  to  convey,  379,  n.,  381 
title,  379,  n.,  381,  n.,  390 

in  feoffment  by  corporation,  526 
proviso  restricting,  of  tenant  for  life,  435 
to  expend  sum  in  erection  of  house,  558 
pay  apportioned  rent,  397 

compensation  for  damage  by  working  mines,  536 

debenture  debt  by  new  company,  493 

infant's  share  of  purchase-money  on  conveying,  479 
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COVENANTS— cowewMi^d 

to  pay  succeBsion  duty  by  tenant  for  life,  480 
soirender  copyholdB,  387, 400,  454 
use  piemifles  as  dwelling-house,  677 

DAMAGES, 

covenant  to  pay,  for  breach  of  coTenant,  667 

DEBTS, 

assignment  of  book  and  other,  488 

secured  by  bond,  676 
covenant  by  company  to  pay  debenture,  493 

DEMISE, 

conveyance  by,  of  life  estate  in  freeholds,  402 

on  sale  of  leasehold  lots,  644 

DISTRESS, 

power  of,  to  secure  rent-chaige,  667,  n. 

where  rent  is  apportioned,  398,  635 

DOWER, 

habendum  to  uses  to  bar,  380,  n. 
recital  of  conveyance  to  uses  to  bar,  609 
release  o^  379,  382 


EASEMENT, 

conveyance  of,  638,  649,  666 

under  Settled  Land  Act,  1882.. .436,  446 
with  reservation  of,  671 
recital  of,  acquired  by  prescription,  446 
reservation  of,  672 

ECCLESIASTICAL  COMMISSIONERS, 
conveyance  by,  647 

of  glebe  with  consent  o^  660 

EQUITABLE  ESTATE, 

in  copyholds,  conveyance  of,  626 

EQUITY  OF  REDEMPTION, 
conveyance  of,  459 
release  of,  to  mortgagee,  462 

EXECUTORS, 

conveyance  by,  in  execution  of  testator^s  contract^  611 

of  deceased  mortgagee,  466 
to  co-executor  pursuant  to  direction  in  will,  609 
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FAMILY, 

ledtalfl  as  to  state  of,  430,  438,  477,  626 

FABM, 

descriptioii  of,  in  parcels,  318,  419,  425 

FEE-FABM  BENT.    See  <'  Eent-chc^ge.'* 

FENCES, 

coyenant  as  to,  536,  576,  577 

FEOFFMENT, 

by  municipal  coxporation,  524 

FIXTURES, 

alignment  of  scheduled,  394 

FREEHOLDS, 

conveyanoe  of,  by  absolute  owner,  377,  379 

appointment,  384,  415 

and  grant,  385 
co-paiceners,  405 
husband  and  wife,  473 
lessor  and  lessee,  607 

mortgagor  and  mortgagee,  463,  506,  562,  603 
mortgagee  under  power  of  sale,  456^  457 
partners,  408,  566 
tenant  for  life,  431 

where  settled  on  trust  for  sale,  447 
with  leaseholds,  436 
tenants  in  common,  406 
trustees  for  sale,  421, 423,  425, 427 
equity  of  redemption  in,  459,  462 
life  estate  in,  402 

to  remainderman,  403 
under  Settled  Land  Acts,  431  et  tegr.,  470^  533,  and  see 
"  Table  of  Contents." 
purchased  by  testator,  613 
subject  to  leases,  562 
with  copyholds  and  leaseholds,  399 
leaseholds,  411 
deed  poll  Testing,  in  railway  company,  511 

FRONTAGE, 

covenant  as  to,  577 

GLEBE, 

c^yeyance  of,  650 

B. — ^VOL.   V.  3   A 
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GOODWILL, 

conyeyance  of,  488,  664 

GUARDL/LN, 

conTeyaace  by,  under  Landfl  Qlaiues  Act,  616 

HABENDUM, 

freeholdB  in  fee,  378 

to  joint  tenants,  378,  n. 
tenants  in  common,  378^  n. 
to  uses  of  settlement,  427 

on  purchase  under  Settled  Land  Act,  1882... 453 
to  bar  dower,  380,  n. 
subject  to  leases,  565 

mortgage,  461 
leaseholds,  392 
personalty,  666,  679 

HEIR  AT  LAW, 
conveyance  by,  382 

seyeral  co-heirs,  476 

HOUSE, 

assignment  of  leasehold,  390,  394 

conveyance  of  freehold,  for  residence  of  lunatic,  481 

covenant  to  build,  558 

HUSBAND, 

conveyance  of  wife's  lands  with  concurrence  of,  405,  473,  475,  476 

INCUMBRANCES, 

covenants  against,  379,  n.,  381,  n.,  457,  n.,  573 

by  jointress,  419 
liquidators,  493 

INDEMNITY, 

covenant  for,  against  annuity,  655 

debenture  debt,  494 

liabilities  from  user  of  vendor's  name,  668 

watercourse,  554 
mortgage  debt,  461 

rent  and  covenants  of  lease,  398,  634,  674* 
rentcharge,  562 

INFANT, 

conveyance  of  lands  of,  on  sale  by  Court,  615 

under  Lands  Clauses  Act,  516 

Settled  Land  Act,  1882.. .470 
covenant  for  execution  by,  of  conveyance,  478 


J 
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INTESTACY, 

recital  of,  383,  405,  469,  477 

JOINT  TENANTS, 

conveyance  to  partners  as,  409 

JOINTURE, 
release  of,  419 

LAND  TAX, 

assignment  of  redeemed,  661 

covenant  by  purchaser  to  pay  apportioned,  658 

grant  of  fee-farm  rent  in  lieu  of,  661  et  8eq.f  nn. 

LANDS  CLAUSES  CONSOLIDATION  ACT, 
conveyance  nnder,  by  absolute  owner,  499 

committee  of  lunatic,  510 
guardian  of  infant,  516 
mortgagee  and  mortgagor,  506 
tenant  for  life  in  consideration  of  rent-chaige 
501 
of  copyholds,  514 
deed  poll  to  vest  freeholds  in  company  under,  511 

LEASE, 

acknowledgment  of  right  to  production  of,  398 
conveyance  subject  to,  562 

covenant  to  obtain,  by  vendor  of  building  agreement,  672 
recital  ol    See  "BeeitaU." 

LEASEHOLDS, 

assignment  of,  390,  392 

held  under  several  leases,  485 
house,  &C.,  390 
part  of,  396 

imder  Lands  Clauses  Act,  516 
with  lessor's  consent,  392 
conveyance  of,  on  sale  by  auction,  by  assignment  and  under-leases,  640, 

644 
several  assignments,  632 
with  copyhold,  453 
freeholds,  411 

and  copyholds,  399 
to  lessee  of  reversion  in,  451,  603 
surrender  of,  to  reversioner,  606 

LEGACY, 

assignment  of,  478 

3   A   2 
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cmaexic  rJi^  to  Mif^  i  m  iir  of 

eoT-iasBit  sj.  to  accept  i^portiaBBd  soity  €09 


LIFE  ESTATE, 

«arR£«itf  of,  to  rtsBszkienHB,  403 


LIFE  POLICT, 


LIGHT, 

60T<Aaikt  noC  to  obstmety  398 

proTuo  fcxrlmiJTig  preicri|iCifg  n^it  to,  570 

LIQUTDATIOX, 

conveTanee  of  Imsmefl^  &cl,  of  campuijr  in,  488 
freeholds  of  eompsiij  hiy  494 

LIVEBT 

of  seisii,  memonmdiim  o^  527 

LUNATIC, 

cQnTcjanee  of  boose  fisr  raide&oe  o^  481 

lands  of,  under  Lands  daaaes  Act»  510 

osderof  Oafiiity479 

MACHINERY, 

conveyance  of,  488 

MANSION  HOUSE, 

conyejance  of,  under  Settled  Land  Act,  188S...431  d  aeg.,  nn. 

Mi^NOB, 

conreyance  of,  527 

MARRIED  WOMAN, 

conveyance  by,  under  Married  Women's  Ph>perty  Act,  1882.. .475 

with  husband's  concnnence^  405,  473,  476 
release  of  dower  by,  379 

MERGER, 

proYiso  against,  of  mortgage  debt,  463,  n. 

MINES, 

conreyance  of,  530 

with  exception  of,  522,  532,  533,  575 
covenant  not  to  damage  lands  by  working,  536 
to  fence  and  fill  up  shafts  of,  536 
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MORTGAGE, 

conveyance  free  from,  456,  467,  466 

keeping  on  foot,  599 

subject  to,  459 
covenant  by  puichaBer  to  pay  and  indemnify  against^  461 
recital  of.    See  '*  BecUaU" 

MORTGAGEE, 

conveyance  by,  under  power  of  sale,  express,  456 

statutory,  457 
with  concurrence  of  mortgagor,  463,  506,  562,  603 

ofScial  liquidator,  494 
trustee  in  bankruptcy,  527,  623 
representatives  o^  465 
release  of  equity  of  redemption  to,  462 

MORTGAGOR^ 

conveyance  by,  subject  to  mortgage,  459 

with  concurrence  of  mortgagee,  463,  506,  562,  603 
release  by,  of  equity  of  redemption  to  mortgagee,  462 

MUNICIPAL  CORPORATION, 

conveyance  to,  for  purposes  of  Public  Health  Act,  1875... 520 

of  recreation,  522 
feoftnent  by,  524 

NAME, 

covenant  to  allow  use  of,  by  vendor  of  business,  667 

NEXT  PRESENTATION, 
conveyance  o^  655 

PARCELS, 

advowson,  655 

allotments  under  Inclosure  Act,  631 

bond  debt,  675 

close  of  land  by  reference  to  plan,  363 

closes,  several,  388,  435 

cottage,  garden,  &c,  378 

copyholds,  387,  631 

dwelling-bouse,  ftc,  407 

iann,  380,  419,  425 

freeholds  and  leaseholds,  441 

house  in  London,  384 

town  with  stables,  garden,  &c,  390,  407, 661 
leaseholds,  by  reference  to  lease,  391 
l^acy,  678 
life  interest,  403, 404 
machinery,  plant,  ftc,  491 
manors,  529,  681 
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PARCELS-Hxmtintied 

mansion-lioufle,  park^  and  large  estate,  400 

mines,  530 

next  piesentation,  666 

policy  of  aasorance,  676 

rent-chaige,  565 

shares  of  portion  money,  680 

tithe  rentcharge,  648,  657 

trade  or  business,  666 

watercooTse,  right  of,  553 

way,  right  of,  541 

wharf,  workshops,  &c.,  485 

PARTNERS, 

conyeyance  by,  408,  566 

to,  as  joint  tenants,  409 
trustee  for,  411 
uses  as,  or  two  of  them  appointed,  413 

PERPETUITY, 

proviso  limiting  restrictive  covenants  so  as  not  to  create,  692 

POLICY  OF  LIFE  ASSURANCE, 
conveyance  of,  676 

PORTION, 

conveyance  of  unpaid,  and  term  to  secure,  679 

PREEMPTION, 

conveyance  of  freehold  reversion  to  lessee  having  right  of,  603 

PRODUCTION  OF  DEEDS, 

acknowledgment  of  right  to,'  381,  422 
covenant  for,  509 

on  behalf  of  infant,  472,  n. 

PUBLIC   HEALTH  ACT,  1876, 

Conveyance  under,  for  general  purposes  of,  520 

recreation  ground,  522 

PURCHASE-MONEY, 

payment  of,  into  Court,  recital  of,  434,  n. 

QUIET  ENJOYMENT, 

covenant  for,  379,  il,  381,  n. 

RAILWAY  COMPANY, 

conveyances  to.    See  *'  Landi  Clautet  CoruoUdaHon  Ad^" 
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KECITALS, 

of  Act  of  Parliament)  private,  437 

admittance  to  copyholds,  444,  623,  626 
agreement  as  to  accommodation  works,  603 

documents  of  title,  380,  471,  500,  504,  508 
execution  of  deed  of  building  coyenantSy  579 
succession  duty,  598 
for  apportionment  of  rent,  396 
building  lease,  670 

payment  of  purchase-money  by  instalments,  665 
purchase  of  lands,  499 

and    valuation     of     rentcharges, 
502 
conditional,  481 
of  legacy,  678 

lessee's  interest,  606 
portion,  680 
release  of  dower,  380,  383 
jointure,  418 
mortgage,  418 
sale  of  business,  premises,  &c.,  of  company,  490 
land,  380 

conditional,  480,  496 
subject  to  mortgage,  461 
unexecuted  by  deceased  vendor,  469 
by  tenant  for  life,  434,  444 
glebe,  650 

husband's  concurrence  in,  476 
not  executed  by  deceased  vendor,  612 
share  of  infant  in,  477 
of  leasehold  lots,  633,  640,  644 
surrender  of  lease,  607 
allotment  of  shares  in  company,  491,  629 
alterations  in  property  sold,  610 
appointment  of  liquidator  of  company,  496 

new  trustees  by  Court  under  Settled  Land  Acfcs^ 

439,  444,  450 
xmder  Trustee  Act,  1850... 438 
power,  statutory,  424 
persons  to  convey  lands  of  infant  under  Settled 
Land  Act,  1882...470 
approval  of  conveyance  by  judge,  497 

Master  in  Lunacy,  480 
arbitration  under  Lands  Clauses  Act,  516 — 517 
award  of  arbitrators  under  Lands  Clauses  Act,  517 

Inclosnre  Commissioners,  629 
bankruptcy,  proceedings  in,  528, 624 
bond,  675 

certificate  of  Master  in  Lunacy  as  to  title,  &c.,  482 
oodidl,  406, 428 
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BSClTALR—amiinuid. 

of  CQHTeTance  hj  former  description,  009 

in  consideration  of  rentcfaazgey  561,  663,  566 
of  freeholds  to  componj,  495 
xemainder  in  fee,  600,  606 
on  trost  for  sale,  423 
to  nses  to  bar  dower,  609 
death  of  intestate,  383,  405, 469, 477 

testator  and  probate,  385,  406,  411,  428,  470, 610 
tmstees,  &c^  417,  430,  449 
easement  acquired  bj  prescription,  446 

grant  o^  446 
Ecclesiastical  CommiasionerB,  title  o^  647 
failure  to  treat,  &c,  506, 512 
family,  state  of,  430,  438,  477,  626 
grant  of  right  of  way,  446 
incorporation  of  company,  490 
inquisition  in  lunacy,  479 
intention  to  take  lands,  512 
intestacy,  383,  405,  469,  477 
issue  of  debentures  by  company,  490 

warrant  for  special  jury,  507,  512 
land  tax,  redemption  of,  661 
lease  for  long  term  at  peppercorn  rent,  411 
of  messuages  and  lands,  571,  603 
town  house,  390 
wharf,  workshops^  &c,  485 
to  company,  485,  495 
leases,  scheduled,  affecting  property  sold,  440 
lunacy  proceedings,  479 
lunatic's  tide  to  lands,  479 
marriage,  474 

mesne  assignments,  390,  411,  486 
mortgage  of  copyholds,  624 

freeholds,  449,  456,  460,  468, 600 

equitable  by  deposit  of  deeds^  616 
to  secure  cunent  account^  496 
life  estate,  417 
reconveyance  o(  439 

debt,  state  of,  460,  462,  464,  469, 496,  600,  624 
order  of  Court  appointing  committee  of  lunatic,  479 

new  trustees^  424 
persons  to  convey  infEmtt^  landa  imds 

Settled  Land  Acts,  470 
trustees  of  settlement  under  Settled  Land 
Acts,  438,  444 
approving  contract  for  sale,  480 
confirming  agreement  for  sale^  497 
for  purchase  of  land,  481 
sale  of  land,  616,  621 
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RECITALS— con^nued 

of  Older  of  Court  for  sale  of  land  under  Settled  Land  Act,  1881,  sect. 

63...448 
directing  accounts  and  enquiries,  616 
winding  up  company,  496 
deposit,  497 

payment  of  purchase-money  into  Court,  454,  471,  480,  497,  618 
to  mortgagor,  467 

trustees  of  settlement,  439 
policy  of  assurance,  676 
power  of  appointment,  384 

company  to  take  lands,  499 
sale  in  mortgage,  456 

settlement,  417,  432 
to  purchase  lands  to  be  settled,  425 
prescriptive  right  to  light,  446 
purchase  of  land  for  partnership  purposes,  408 

to  be  settled,  425,  438 
reconveyance  of  mortgage,  439 
rentcharge,  consideration  for,  561,  563,  566 
resolutions  for  reconstruction  of  company,  490 

sale  of  lands  by  town  council,  525 
sale  by  order  of  Court,  617 

of  settled  lands,  430 
service  of  notice  to  treat,  506 
settlement  of  freeholds,  402,  416,  428,  432,  451 

of  tenant  for  life,  502 
state  of  mortgage  debt,  600 

summoning  jury,  and  of  time  and  place  of  inquiry,  513 
supposed  title,  511 

surrender  and  admittance  to  copyholds,  389,  443 
trust  for  sale,  421,  423, 447 

deed  to  secure  debentures,  489 
vendor's  seisin,  380,  412,  451,  499 

subject  to  lease,  607 

mortgage,  562,  603 
title  to  copyholds,  387,  453 

freeholds,   copyholds,  and  leaseholds  held  under 

several  leases,  399 
leaseholds,  454 
tithe  rentcharge,  657 
where  doubtful,  511 
will  bequeathing  legacy,  678 

general  personal  estate,  411 
share  of  partnership,  408 
devising  copyholds,  443 

freeholds,  385,  406,  436 
on  trust  for  sale,  421,  427,  447,  609 
giving  power  to  trustee  to  purchase  property,  610 
winding-up  order,  496 
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RE-ENTRY, 

power  o^  to  aecnie  obseirance  of  oovenantB^  559,  574 

payment  of  apxKntioned  rent,  638^  646 
rentcbazge^  577,  n. 

RELEASE, 

conveyance  by,  to  co-trastee,  609 
of  dower,  380,  383 

equity  of  redemption,  462 

jointure,  419 

remainder  in  fee,  598 

RENT, 

apportioned,  covenant  to  accept,  608 

pay,  397,  398 
cMef^  covenant  to  pay,  569 
covenant  to  pay  apportioned,  397,  398 

chief,  569 
reserved  by  lease,  395 

RENTCHARGE, 

conveyance  of,  562 

of  land  in  consideration  of,  555 

under  Lands  Clauses  Act,  501 
subject  to,  561 
of  part  of  lands  subject  to,  in  consideration  of,  566 
tithe  rentchaige,  650,  657 
covenant  to  pay,  505,  562,  568 
power  of  distress  and  re-entry  to  secure,  557,  n. 
proviso  for  redemption  of,  560,  n. 

REPAIR, 

covenant  for,  of  roads,  548 

to  contribute  towards,  569 
power  for  vendor  to,  sewers,  583 

RESERVATION 
of  easement,  572 

powers  of  working  excepted  mines,  534 

RESTRAINT  OF  TRADE, 
covenant  in,  577,  667 

REVERSION, 

conveyance  of,  to  lessee,  451,  603 

purchaser  in  fee,  562, 599 
tenant  for  life,  598 
of  life  estate  to  merge  in,  403 

REVOCATION, 

conveyance  by,  and  new  appointment,  415 
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ROADS» 

conveyance  of  right  of  way  along,  533 
covenants  by  pnxchaBer  to  nudntain,  548 

SCHOOL  BOARD, 
conveyance  to,  518 

SETTLED  LAND  ACTS, 

conveyances  under.    See  **  Table  of  OonUnti," 

SEISIN, 

livery  of,  memorandum  of,  527 
recital  of  vendor's,  380,  412,  451, 499 

subject  to  lease,  607 

mortgage,  562,  603 

SETTLEBiENTS, 

conveyance  to  uses  of,  425 

under  trust  for  sale  in  deed  of  even  date  with,  423 
recital  of  power  of  sale  in,  417 

SEWER, 

power  for  vendor  to  enter  and  repair,  585 

STREET, 

covenant  to  pave,  569 

SUCCESSION  DUTY, 

covenant  to  pay,  420,  598 

SUPPLEMENTAL  DEED, 

assignment  of  leaseholds  by,  393,  n. 
conveyance  by,  by  mortgagor  and  mortgagee,  463 

transferee  of  mortgage,  457 

SURRENDER 

of  copyholds,  388,  621 

covenants  for,  387,  400,  454 
deed  of  covenants  for  title  to  accompany,  389 
recitals  of,  389, 443 
jointure  term,  419 
leaseholds  to  reversioner,  606 

of  part  of  leaseholds  to  purchaser,  571 
mortgage  term,  464,  n. 
life  estate,  403 

TENANT  FOR  LIFE, 

conveyance  by,  of  life  estate,  402 

to  remainderman,  403 
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TENANT  FOB  hlFE-^eowUnued, 

conyeyance  hj,  tmder  Lands  daiues  Act,  501 

Settled  Land  Acta.    Qob^'TabkofC^mUfUi.* 
zeleaae  to,  of  remamder  in  fee^  508 

TENANTS  IN  COMMON, 
conveyance  by,  406,  625 

TERM, 

assignment  of  portions,  679 
surrender  of  jointnre,  410 

mortgage,  464,  n. 

TITHE  RENTCHARGE, 
conyeyance  of,  647,  657 

TITLE, 

coyenante  for,  370,  381,  n.,  300, 586 

proviso  restricting,  of  tenant  for  life,  435 

TRADE, 

coyenante  restrictaye  of,  560 

TRUST, 

conyeyance  of  land  on,  for  charity,  652 

under,  for  sale,  421,  423, 520 
declaration  of,  copyholds  until  surrender,  388 

TRUSTEES, 

appointment  of  new,  424 

settlement  under  Settled  Land  Acts,  438, 444 
conyeyance  by,  to  co-trustee  under  direction  in  will,  600 

under  power  of  sale,  425 

trust  for  sale,  421,  423 
conyeyance  to,  for  charitable  purposes,  652 

partnership  firm,  411 

UNDERLEASE, 

conyeyance  by,  on  sale  of  leasehold  lots,  644 
of  leaseholds  subject  to,  394 

USES, 

conyeyance  to,  of  settlement,  384,  425,  427 

on  grant  of  easement,  540 

purchase  under  Settled  Land  Acti^  451 
such  as  partners,  or  any  two,  shall  appoint^  413 
reyooation  of,  and  how  appointment  to  effect  sale,  410 
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WATERCOURSE, 

conveyance  of  light  of,  649 
covenant  to  maintain,  554 

WAY, 

conveyance  of  right  of,  533 

nnder  Settled  Land  Act,  1882... 441, 446 
covenant  for  enjoyment  of,  527,  573 
lecital  of  grant  of,  446 
reservation  of  right  of,  572 

WILL, 

conveyance  by  trogtees  of,  421,  427,  520 
recital  o£    See'^IUcUaU." 


THE  END. 
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